




NEW REPORTS 


OF 

CASES 


ARGUED and DETERMINED 

’kN THE 

Court of Common ^leas, 

AND 

OTHER coyR’rs, 

fuoi^^CHAEW|AS TERM, 46 GEO. III. 1805, 

TO TRINITY TERM, 47 GEO. III. 1807 , 

BOTH INCLUSIVE. 

With Tables of the Cases and Principal Matters contained In 
Bosanquet and Pultxk’s and in the New Reports. 


By; JOHN* BERNARD BOSANQUET, 

ofi LINCOLN’s INN, Esq. Barrister at Law. 

an» 'CHRISTOPHER PULLER 

01 . TIIE INN Kit TEMPLE, Esq. Barrister at Law. 


I7i non difficile. sb t ta cunque nova causa, consultatiove accident , ejus tenere jus, 

Ctc de Leg. 


VOL. II. 


LONDON: 

PRINTED l’OK J. BUTTERWORTH AND SON, LAW-BOOK. 
SELLERS, FLEET-STREET; AND J, COOKE, ORMOND 

QUAY, DUBLIN. 


1808 






A 


TABLE 


OF THE 


NAMES OF TIIE CASIJS 

REPORTED in Bosanquet and Puller’s, 
And in the NEW REPORTS. 


N. B. Those Cases, of which the Names are printed in Italics , with the Letter « 


added to the Figures denoting the 

A. 

BBOTT v. Hawley, 

3B.& P. page 13 
Abel, Mark r. 311.&P. 3ft 

Ahcrcromhj /, Mudoxw.2 B.& P.3S9.W. 
Abercrombie v. Parkhurst, 

2B .&P. 180 
Ablett r. Ellis. J B.&P. 249 

Abraham, Atkinson r. IB.&P. 175 
Adam v. Kerr, I B.&P. 360 

-, Dicker r. 2B.&P. 103 

Addcrley v. llart, l B.&P. 391 cited 
• in natis. 

Atlnev. Wen nail v. 3B.&P. 247 
A la n. Steel v. 2B.& P. 302. 437 
Alderton, Harrow School v. 

2B.&P. 86 
Alexander, llamer v. 2N.R. 241 
Allen, Neat v. 1B.&P. 21 

Allingliani v. Flower, 2B.&P. 246 


ages, were cited from MS. Notes. 

All Souls’ College v. Costar, 

" 3B.&P. page 63.5 
Almgill v. Pierson, 1B.&P. 103 
A matt, Cartwright v. 2B.&P. 43. 
A mes r. Hill, 2B.&P. 150 

Anderson, Camden v. 1B.&P. 272 

-, Hammond r. 1N.R. 69 

-t>. May, 2B.&P. 237 

-X). Noah, 1B.&P. 31 

-r. Pitcher, 2B.&P. 164 

Anderton, Newman v. 2N.R. 224 
“Andre, Holward v. I B.&P. 32 
Andrew (Doe d.) v. Hutton, 

3B.&P. 643 
Andrew v. Pearse, IN.lt. 138 

Anger stein v. Vaughan , 

1 R &P 999 « 

Annis, Fulwood ®. 3B.&P. 321 

Anscombe (Blaker v.) 1N.R. 25 

Anwell, Ex parte 1B.&P. #2 

A 2 Ansel!,. 




iv NAMES OF CM 

Ansell, Vaux v. 1 B.&P. page 224 
Ansley and Others* Bland r. 

i| 2N.R.331 j 
AnsteyfMprdln, \ IN.R. 121- j 
Anthill q. L v. Metcalf, 2N.R. I<>9 
Arbuckle$9|Gowtan, 3B.&P. 321 
Archer, £^P*d. Potter v. 

9 1 B.&P. 531 

- v. Dudley, 1B.&P. 381 n. 

Armstrongs. Smith, IN.II. 209 
Armytage, Jones v. 2B.&P. 38 
Arrowsmith, Wallace v. 

2B.&P. 41) 

■ ■ r. .Le Mesurier, 

2N.R. 211 

Arundell (Lord), Hosier's. 

3B.&P. 7 

Ashley, Bowen 7*. IN.I1. 271 

-, Stables v. 1B.&P. ID 

Askew v. Mackreth, IN.R. !£l l 
Aslett, The King r. IN. II. I 
Aspinall v. Pick ford. 3B.& P. 4+ n. 
Astley, (Sir J.) Harwood r. 

.. IN.II. 17 

- v. Weldon, 2B.&P. 3.11) 

Atkins v. Wheeler, ‘2M.ll. 20.7 
Atkinson v. Abraham, JB.&P. 17.7 | 

- v. Newton, 2B.&P. 336 

Attorney General v. Time man. 

2B.SrP.o32i/. 
Atty v. Lindo, IN.R. 230 

- v. Parish, IN.I?. 104 J 




RTED. 


IN. 11. 271, 
J B.&P. ID 
IN.R. 311 
IN. It. I 
3B.& P. 44 n. 


Baggott v. OrV, 2B.&P. page 
Rpgshaw, Fulham v. 1B.&P. 
ltailey, Doe d. r. Roe, I B.&P.. 

-r. Ilantler, 2B.&P. 

Baillie, Gardner v. JB.&P. 
Baker, llandcock v, 2B.&P. 
Batch r. Phelps, 3B.&P. 
Ball, Mills v. 2B.&P. 

—*—, Stewart r. 2N .R. 

-, Willows v. 2N .R. 

Ballard, Jelfsr. JB.&P. 

Bam ford v. Burrell, 2B.&P. 
Banks, Doe d. v. Booth, 

2 B.&P. 

Bannatyne, Sparenburgli r. 

5 1 JB.&P. 

Banning v. Perry, 2B.&P. 
J^aptiste v. Cobhold, JB.&P. 
Barclay, Smith r. 3B.&P. 
Ibfrgus, llolin v. 2B.&P. 
.Baring v. (’lagelt, 3B.&P. 
Barker,*Gi indlej r. I B.&P. 
Barnard r. Berger, IN.R. 

—--r. (Jostling, IN.R. 

--— v. Jii nzcorf/iy, 

I B.&P. 7 

Barnes, Vaughan r. 2B.&P. 
Bai nfield, Doe d. v. Wetton, 


Barret, Nation r. 
Barrow, (hwn r. 
Barrs v. Digbv, 


2B.&P. 

Wetton, 

2B.& P. 
2B.&P. 
IN.R. 
IN.R. 


Aubert 73. Maze, 2B.&P. 371 j Barry v. Robinson, IN.R. 203 

Audley v. Duff, 2B.&P. Ill Barter, Sealer. 2B.&P. 48.7 

Auckland (Lord), Lord Petrei. Bartholomew, Williams r. 

yR Si I } ] R &P 3 £ *G 

Aylwin v. Favine, 2N.P. 430 Batchellor, Fook v. 3B.&P. 1.70 

Ayre v. Davenport, 2N.R. 474 Batten v. Harrison, 3B.&P. 1 

Bauwens, Sykes v. 2N.R. 404 

B. Bayley r. Tucker, 2N.R.458 

-, Walker r. 2B.&P. 2J9 

Baddam,Doed. r. Roc, 2B.&P. 55 Baylis v. Manning, IN.R. 233 

Badlcy 73. Loveday, I B.&P. 81-, Parker r. 2R.&P. 73 

" ’ ~ “ * Beale r. Thompson, 3B.&P. 405 

Bean, Keinnan, r. 2N.R. 433 

Beard 73 . Webb, 2B.&P. 93 

Beardmore 73 . Shaw, IN.R. 263 
Bcauclerck (Ld. Win.) Kcnrick 73 . 

3B.&P. 175 

Beddomc 


naauue, tjoouuuc, u. Mean r. 

i B.&P. 381 

—■ ■ 1 , Goodtitle d. Roberts r. 

1B.&P. 385 

———, Goodtitle d. Wanklen v. 

2B.&P. 120 



TABLE OF THE NAMES OF THE CASES. 


v 


Beddome v. Holbrook , 

l 1B.&P. page 450 n. 
Bell, Chalmers v. 3B.&P. 604 

- v. Da Costa, 2 B.&P. 446 

-x). Gilson, J11.&P.345 

-i>. Stone, 1B.&P. 331 

Bendclack , Tabbs v. 

3B.&P. 207 n. 
Bennett v. Francis, 2B.&P. 5^0 

-, I lope r. 2N .11. 39 7 

-, Whitwell i>. 3B.&P. 550 

Benton r. Sutton, JB.&P. 2J 

Berger, Barnard v. IN.11. 121 

-, Weddallr. 1B.&F.525 

Bicknell r. Keppel, IN.R. 20 

Biggs, Lingham v. 1B.&P. 82 

Birch, D\son r. I B.&P. 4 j 

v. Litchfield, (Bishop t>f) | 

3 B.&P. 444 j 

- r. Prodger, IN. 11* 135 

Birkenshaw, Marshall v. . 

IN. II. 172 

Birkhead, Sangster r. 1 B.&P. ^05 ’ 
Birks, ll.iv nes v. 3B.& P. 509 
Bishop Young, 2B.&P? 78 

BUiker v. Aiiscomhe, IN.R. 25 

Biakov v. Dixon. 2B.&P. 321 

Blanchard, Fonn d. r. Wood, 

I B.\ P. 573 

-, kitchin r. IR.&P. 578 

Bland r. Ando and Olliers. i 

I i 

Blight v. Page, 3B.&P.’ 295 «. ! 
Blxth v. Harrison, 1 B.«t P. 555 j 
Blvton. Copoiis v. IN.R. 07 

Boll, Miller r. 2B.\ P. 420 

Bolton, Ma\or and Burgesses of 
Stafford r. 1B.&P. 40 I 


Botham, Loveridge v. 

1B.&P. page 49 
Bothell, Doe d. t. Martyr, 

1N.R. 332 

Boulcott, Brand and Another v. 

3B.&P. 235 
Bourdillion, Scott v. 2N.R. 213 
Bovil, Driscol v. 1B.&P. 313 
Bowen v. Ashley, 1N.R. 274 
Bowes v. Bowes, 2B.&P. 500 
Boica/an, Attorney General v. 

2B.&P. 532. n. 
Bowring r. Edgar, 1B.&P. 270 
Boxall, lies r. . 2B.&P. 89 

Boyle, Fenton r. 2N.ll. 39.9 

Bov lie, Dickenson r. IR.&P. 335 
Braddick, Fletcher v. 2N.R. 182 
Bradley v. Tunstow, 1B.&P. 34 
Brady, The King r. JB.&P. 187 
l^ aud r. Boulcott, 3B.&P. 235 
Brandon v. Brandon, 1 B.&P. 394 

-, Flint r. IN.R. 73 

-, Hollis r. 1B.&P. 36 

Brant , Jjtingloie v. 

* , 2 B.&P. 4 33rit. in not is. 

Brccdon, Williams x\ 1B.&P. 329 
Briddon el L\r. ( l)enn d.) v. Pngt . 
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Burrel, Bamford r. 2B.&P. 1 Christie, Fawcett v, 2B.&P. 515 
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Corden demandant, Hill tenant, and 
Colclough vouchee, 2N R. 431 
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Cox v. Kitchen, I R.&P. 338 

-i. Morgan, 2B.&P. 398 

(’oxwell, Bromlev r. 2B.&P. 438 
Craig, Nurse v. 2N.R. 148 
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-, Watt r. 1B.&P. 425 

Dann r. Spurrier, 

3B.&P. 399. 442 
Danvers, Leader v. 1 B.&P. 359 

-, Stevenson r. 2B.&P. 109 

Darley, Emden v. 1N.R. 22 
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2N.R. 374 

-r. Johnson, 2N.R. 77 
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THE Reporters, finding themselves unable 
to promise the same attention to any future labours 
which they have endeavoured to bestow upon those 
already submitted to the Public, think it right to 
surrender into other hands an occupation in which 
they have now been engaged above eleven years. 
They cannot, however, cbnclade*their work with¬ 
out again expressing* their gfatitude for the uniform 
kindness and ready assistance which they have re¬ 
ceived during its prosecution from all parts of the 
Profession, and especially from the Members of 
the Court of Common Pleas. 

Jui.Y 2Pth, 

1808. 
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ARGUED and DETERMINED 

IN THE 

Court of COMMON PLEAS, 

AND IN THE 

HOUSE OF LORDS, 

> 

IN 

Michaelmas Term, 

In the Forty-sixth Year of the Reign of George III. 


(IN TIIE HOUSE OF LORDS.) 

Ebenezer Radford Rowe, Plaintiff in Error, v. July nth. 
Richard Power, on the several Demises of Richard 
Boyce and William Hobbs, Defendant in Error. 

T 1IS was an ejectment commenced on the plea side A S(> i S|l< j in 

of his Majesty’s Court of Exchequer in Ireland, in devised to B. his 
Hilary term 1791, by the above nominal Defendant in * onft>r ^ ft, 5 remain - 

* y J dcr to the heirs ot 

error, his body in tail, re. 
mainderto his own 

three daughters and then heirs s on the death of A., B. entered and became seised of all A.’ s 
lands, and by deed between himself and his mother, assigned to her the possession of a third 
part of all the premises, to hold to her and her assigns for her life, as if she had been in posses¬ 
sion of the same by virtue of a writ of dower, and appointed C. and D. attoraies to enter add 
givelivery and seisin of one full third part; and the indorsement of the deed stated that C. and 
D, delivered seisin of all the premises to themotberto holdaccordingto the uses and intentions of 
the deed. B<’> mother having become seised of ad undivided third part of all the lands, ami 

VoL II* B dona#* 
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«rror, in order to.recover an undivided third of divers 
messuages, lands, and hereditaments in the several ba¬ 
ronies of Forth and Farcy in the county of Wexford; and 
the declaration contained two demises, 1st, a demise of 
the 1st of January 1781 of an undivided third of the 
lands and tenements from Richard Boyce, for 41 years 
from the said 1st of January 1781, and, 2dly, a de¬ 
mise of the same date of an undivided third of the same 
estate from William Hobbs , for the term of 41 years 
from the said 1st of January 1781. The cause was tried at 
bar in 11^ Court of Exchequer in Ireland , on the 3d May 
1798, and the evidence produced on the part of the then 
Plaintiff was to the following effect: That Richard Rowe 
the elder, Esq. was seised*in fee of the lands, and so seised 
died (>th May 1724, leaving Elizabeth Rowe his widow, 
Richard Rowe his only‘son, and three daughters, name¬ 
ly, Elizabeth Boytc, Ann'Rowe, and Dorothy Rowe ; that 
before his death, namely, 17th March 1723, he made his 
last will, in presence of three subscribing "witnesses ; that 
he thereby devised the whole lands and premises in the 
declaration mentioned to the said Richard Rowe, his only 
son, for hie life, and after his decease to the heirs of 
his body in tail; and for default of such heirs, to 
testator’s three daughters, Elizabeth Boyce , otherwise 
Rowe, Ann Rowe and Dorothy Rowe, and their heirs; 


during her life B. levied a fine sue conusance dr droit come cm, with proclamations of the whole 
of the premises, and suffered a recover}, and died leaving no issue, but having devised away 
all the lands of A. to a. stranger. 

Held that the deed between B. and his mother, and tlie livery made \ hereon, was a good 
assignment of dower to her; and therefore the fine and recovery suffered by B., and non-claim 
within five years after the death of B., did not bar the remainder in fee to Hie daughters of 
A . in that one third part which B.'a mother had in dowry at the time of such fine and recovery. 

A declaration in ejectment contained two demises by two different lessors of two distinct 
undivided thirds; judgment was given that the Plaintiff “do recover his said terms,” On 
error it appeared from the facts stated on a bill of exceptions to the Judge's directions on a 
point of law, that the ejectment respected only one undivided third; held well enough on this 
record, where tire point was only raised by bill of exceptions. 

Scr.il/. that it would have beeu well even on specif verdict. 

that 
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that Richard Rowe the younger entered and became seised 
of the entire lands; that by a deed^jjfeted 18th November 
1724, between the said Richard Rowe of one part, and 
his mother said Elizabeth Rowe of the other, he, (that 
she might be in possession of her thirds of the said premises 
as if by a writ of dower, and for other the considerations 
therein mentioned,) gave, granted, assigned, and set over 
to her the possession of the full third part of all the deno¬ 
minations of the premises, to have and to hold the said third 
to her and her assigns for her life, to all intents*purposes 
and constructions, as if she had been in possessio>| of the 
same by virtue of a writ of dower: that*by the said deed the 
said Richard Rowe the younger flitl constitute Wm. Harvey 
and Nathaniel Royc.< , or either of them, for him and in his 
name, to enter on the premises, and of every part thereof 
to give to the said Eliz. Rowe livery and seisin of one full 
third part, in as full a maimer as if the same had been 
done by him the said Richard Rozcc the younger; that an 
instrument was executed by the said Wm. Harvey and Na¬ 
thaniel Boyce by way of indorsement on the said deed, being 
a memorandum, that, pursuant to their power by the deed, 
tliey had, on the 24th of November 1721, delivered to the 
said Eliz. Rowe seisin of all the therein mentioned lands 
and premises, by delivering to her upon every denomina¬ 
tion of them a sod and twig to hold to her according to the 
uses and intentions of the deed ; that the said Eliz. Rowe , 
immediately on execution of the said deed of tSlh Novem¬ 
ber 1724, entered upon and became seised of the undi¬ 
vided third part of all the lands in the said deed contained, 
and in the said declaration in ejectment mentioned, under 
and by virtue of the said deed and indorsement; and from 
the date of the said deed till her death in 1759 she conti¬ 
nued to be so seised; that upon execution of the said 
deed, and before levying the tine afler mentioned, and 
after frtfraid Eliz. Rowe became seised, the said Richard 
RormmFyovm^er entered upon and held the house and 

B 2 * demesne- 
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demesne-lands of Rallyharty, being part of the premise*, 
paying to her the whole of her life |w annual rent for one* 
third of the said house and demesne-lands, and continued 
to hold the same during his life. 

The evidence produced on the part of the then De¬ 
fendant (now Plaintifferror) was to the following effect: 
That in Trinity term 1750, the said Richard Razee the 
younger s levied a tine sur conusance de droit come ceo 9 
* with proclamations, of the whole of the premises in the 
declaration mentioned, and in the same term and year 
suffered^ coidmon recovery of them; that on the 13th 
January 1769, the *>aid Richard Rowe the younger made 
his last will in waiting, iir the presence of three subscrib¬ 
ing witnesses, and devised thejgremises in the declaration 
mentioned to the said Ebenezer Radford Rowe, the then 
Defendant, and now Plaintiff in error, for his life, with 
remainders to his first and other sons successively in tail 
male, wit&Temainders over; that the said Rickard Rowe 
the younger died op the 20th March 1760, without revok¬ 
ing his said unmarried and without issue; that the 
three sfete*e of the said Rickard Rowe the younger died; 
and Anp, who married Michael Hobbs, was the survivor of 
the three Alters, and died in 1760, leaving Wm. Hobbs , one 
of the lessors of the Defendant in error, her eldest son and 
heir; that the then Defendant (turn Plaintiff in error,) 
who is the devisee named in the said wMlof Rickard Rowe 
the younger, on the death of the said Richard Rowe en¬ 
tered into and became possessed of the said lands. 

The Counsel for the then Defendant thereupon insisted, 
that-the said fine of Trinity term 1750, with proclama¬ 
tions, there not having been an actual entry into the said 
lands in the declaration mentioned within five years after 
the death of Richard Rowe the younger, was a bar to 
the title of the then Plaintiff and now Defendant in 
error, and that foe Judges upon that ground ought to 
direct fob jury to find a verdict for the De&mnfe fop 

* now 
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now Plaintiff in error: fault the learned Judges declared 

that the said line with proclamations was not a bar. The 

Counsel for the then Defendant (the now Plaintiff in 

error) tendered a bill of exceptions to the opinion of the 

Judges, and prayed them to sign the same*} “ which was 

done accordingly, pursuant to the statute in that case 

made. , * 

The jury then found a verdict for the Plaintiff below, 

(now Defendant in error,) with 6d. damages and 6d. costs 5 * 

and the Judgment of the Court was, that thf Plaintiff 

below, (now Defendant in error,) should recovdf against 

Ebenezer Radford Rowe, his said terms as yet to* come of 

and in the lands and tenement* aforesaid, with their ap* 

• 1 

purtenances in the said declaration specified, and his said 
damages, with costs de incTemento. 

Upon tilts judgment the Defendant below (now Plain* 
tiffin error) brought a writ of error In the Exchequer- 
chamber in Ireland, and assigned for error ^tfaat the said 
judgment in form aforesaid was given to the said Richard 
Power against the said Ebenezer Radford Rp&fy 1 whereas 
by the law of the land judgment in the said plmeoughi to 
have been given for the said Ebenezer Radford Rowe 
against the said Richard Power ; and that by the said re* 
cord it appears, that the said Richard Power has declared 
for two Whole thirds, in three parts to be divided, of all * 
the lands in the said declaration mentioned, on demises 
from Richard Boyce and William Hobbs , and judgment 
hath been given that he recover the said term, though it 
most manifestly appears by the said record that the Plain¬ 
tiff cannot have any title thereto; and that by the said 
record it appears that a good, valid, and effectual recovery 
wgs suffered and had of all said lands, barring all remain¬ 
ders and reversions over and precluding the Plaintiff from 
recovery in this action j and that it appears by the said 
record, that a good and valid fine with proclamations was 
levied of the said lands, thereby barring said Plaintiff from 
« B 3 recover* M 
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recovering in this action; and that by the said record it 
appears that the said Elizabeth never was seised of any of 
the said lands in dower: wherefore the said Ebenezer 
Radford Rowe prays, that the judgment aforesaid by rea¬ 
son 1 of the aforesaid errors, and of the other errors appear* 

, ing in the record and in the process and proceedings 
aforesaid, be reversed and wholly had for nought; and 
that the said Ebenezer Radford Rowe may be restored to 
p all things which he lost on occasion of the' aforesaid judg¬ 
ment; and that the said Richard Power may rejoin to the 
said errors.” * ' 

’ The Defendant in error in the Irish Exchequer-cham¬ 
ber pleaded in mtllo esi erratum, and the judgment was 
there affirmed by the.Lorcl Chancellor and the two Chief 
Justices. 

On this judgment of the Court of Exchequer in Ireland 
and jtldgmept of dffirmante by the Court of Exchequer- 
chamber, the present writ of error was brought, and the 
following errors were assigned; 1st, that the declaration 
is not sufficient..in law to maintain the action; 2d, that 
the Barons of the said Exchequer declared the said fine 
with proclamations to be no bar; but should have de¬ 
clared the said fine with proclamations, there not having 
been an actual entry into the lands within five jears after 
the death of the said Richard Rowe the younger, a bar to 
the Plaintiff's title and recovery in the pica aforesaid, and 
should on that ground have instructed the jury to find for 
the Defendant, (the Plaintiff in error;) 3d, that the. 
Barons of the Exchequer in Ireland declared the said fine 
not to be a bar generally, and so the jury found a general 
verdict, for the Plaintiff; whereas the said Barons should 
have declared the said fine to be a bar to the Plaintiff’s 
title and recovery of the one-third in the first count of the 
said declaration mentioned; 4th, that the verdict is for 
the Plaintiff upon both counts of the said bill and decla¬ 
ration, instead of being for the defendant Rowe on the 

first 
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first count; 5th, that the said Barons of the said Exche¬ 
quer did not declare to the said jury'the said common 
recovery by the said Richard Rowe the younger to be a 
bar to the Plaintiff’s title and recovery; 6th, that the said 
Barons did not direct or leave it to the juryto presume in 
support of the said recovery the joining of the 
bcth Rowe the widow in making a tenant to the prmcipe for 
the said recovery by some deed afterwords lost; 7tjh, that 
the said Barons did not direct the jury to find, that the * 
said feoffment and fine were a discontinuance o£the estate 
tail created by the will of Richard Rowe the el^er; 8th, 
that the said verdict and juclgnient.*were given for the 
Plaintiff Richard jPoavragainst the smdj&benczer Radford 
Rowe, instead of being given for h\m; 9th, that the jury 
have assessed damages for the trespass and ejectment in 
entering upon the whole of the premises in the declaration 
mentioned, of which the Plaintiff is thereby supposed to 
be entitled to possession of two undivided thirds; 10th, that 
the judgment of the said Barons ris for a recovery by the 
said Plaintiff of the said terms , of and iii the said lands 
and tenements aforesaid, though according to the record 
he could only be entitled to one of them ; Mth, that the 
said judgment was affirmed in the said Court of Exche¬ 
quer-Chamber, whereas it should have been reversed. 
To thus assignment of errors was added a prayer by the 
Plaintiff' in error for a certiorari to the Treasurer and 
Barons of the Exchequer in Ireland , and to have the said 
judgment and the affirmance of it reversed. 

The Defendant in error rejoined in nullo est erratum , 
and prayed an affirmance of the said judgment. 

The reasons in support of the writ of error were in 
substance as follows: 

1st, The point at the trial was, whether, on the will of 
Richard Rowe the father, connected with the assignment 
of a third by Richard Rowe the son to his mother for her 
» B 4 dower 
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dower, and with his subsequent fine and recovery, and 
with the other frets disclosed by the bUl of exceptions, 
such fine by Richard Rowe the sou «ud the non-entrj of 
the lessors of the Defendant in error till after five years, 
were not a bar to the Defendant in error, for the undi¬ 
vided third, which is all the lessors of the Defendant in 
error claim to he entitled to in the estate described in the 
record* The ground upon which it has been attempted for 
«the lessors of the Defendant to avoid the bar from the fine 
for the undivided third ha question is, that, at the time of 
the fine,*,the freehold in possession was in the mother of 
Richard Rowe the younger, under his assignment of dow er 
to her, and therefore that his fine did not arrest the remain¬ 
der in fee to his three sisters. But this ground may be re¬ 
sisted by presenting two aspects of the case* One is, with 
reference to the inadequacy of the assignment of dower 
to pas9 the H freehold to foe mother: the other is, with 
reference to foe effect on foe remainder in fee to the three 
sisters from passing the freehold to her, if it really did 
pass. As to foe inadequacy of the assignment of dower 
to pass fog freehold, it was by a deed of conveyance from 
Richard Rowe the younger to his mother for life, with 
livery of, seisin, by two attornies under an authority given 
to them by the deed. But it is submitted on the part of 
jthe Plaintiff in error, that the livery of seisin was not 
according to foe authority; and foeipfore was void. 
The deed of assignment of dower from Mr. Richard Rowe 
the younger contained an authority from him to the two 
attornies in his name to enter upon every denomination 
of foe lands, and to deliver to his mother seisin of one 
full third part, in as ample a manner as if he bad done it 
personally by himself. But the memorandum of livery, 
as indpragd on the deed and signed by the two attornies, 
»g departure froip the terms of the authority; for accord¬ 
ing to the indorsed memorandum, foe attornies delivered 
, seisin 
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seisin to her, not of one fell third past of every deuotai- 
nation of the lands as the authority requires, but if all 
the lands, by delivering to her upon every d^nondnatton 
a sod and twig. Nor was this the whole of the departure 
from the deed containing the authority. The deed whs a 
conveyance from the son to die mother of the fiill third 
part of all the denominations of lands for her life, to all 
intents *hd purposes and constructions, as if die had been 
in the actual possession fay virtue of the writ of dower or 
other process in law; and the authority to deliver seisin 
was to be executed so as to give effect to the dee<\ accord* 
ingly. But die deed is not of an undivided third. It hi 
of a full third part of the lands to. all intents, as if die had 
been put into possession by a writ of dower, or other pro¬ 
cess of law, that is, of her*dower, as a legal assignment, 
if she had brought her writ of dower, would haye put 
her into possession of it; and if to be recollected,* that 
such a possession would have been of a divided third part, 
that is, the entirety of a divided third of the lands; or, 
to use the more forcible language of MAtHetm in 4m be¬ 
ginning of his chapter of Dower, a third part of the 
lands to hold the same in severalty by metes End bounds. 
But the livery by the two attornies is expressed to have 
been in a maimer totally different. Instead of being of a 
divided third by metes and bounds in severaltyy it is not 
of a third of any kind. It is not either of a divided third 
or of an undivided third. But it is, in letter at least, of 
a totality without any description or other expression 
to define in what parcels of the lands. 

Now if this was a void conveyance, the freehold did 
not pass to the mother but remained with the son, as if 
no such deed of assignment of dower had been executed; 
and then the only ground on which it can he attempted to 
avoid the bar from the fine, namely, that, for one third 
the freehold was out of the possession of Hit hard Howe the 
son at the time of the fine, and therefore that the plea of 
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qttod partes finis nihil habuertmt lies against the fine, and 
that so the fine could not deVest or displace the remain- 
deftert|ie three sisters, becomes wholly subverted. Nor 
, is itany answer, that a legal assignment of dower after 
the 1 husband's death may be, without livery of seisin, 

: either by the sheriff under the King's writ, or by the heir 
or other tenant of the land by consent and agreement 
between such persons and the widow; and that livery of 
* seisin is not necessary to any assignment of dower, because 
assignment of dower is of common right. Both of these 
doctrine^ are an Coke upon Littleton fol. 34. h. and 35. a. 
and the*Plaintiff ii? error does not controvert either of 
them. But to be legal f an assignment of dower, as has 
been already shewn from Littleton himself, in the first 
section of his chapter of ‘Dower, must be of a divided 
third in severalty by mete* and bounds *. and if it is not, 
that, it is not what the lav? means by assignment of dower, 
and so like every ordinary feoffment without livery of 
seisin is, so far us passing the freehold of an incorporeal 
hereditament comes,into question, a nullity. Lord Coke 

, f t * * 

also mJoik $4t. of his Commentary writes, that an assign¬ 
ment of dower, where the husband is sole seised, as 
llichardJiowe the father was in the present case, cannot 
be made of the third part in common, but ought to be in 
, severalty; which must mean,that thethird assigned should 
be a divided third by metes and bounds, as otherwise 
there would necessarily be a tenancy in common between 
the wife and the tenant of the freehold subject to the 
dower. Indeed the position of Lord Coke , iu respect of 
its being stated generally and without any express excep¬ 
tion, has been denied; and in the thirteenth edition of Coke 
upon Littleton , note l of fol. 34. b. there is a notice from- 
Lord Hale of its having been adjudged contra with a re¬ 
ference to a preceding annotation by him, which is note 
1. to fol. 32. h. of the same edition, and explains what is 
meant by Lord Hale's referring to an adjudication contra 

to 
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to Lord Coke's assertion as to,the necessity of metes and 
bounds in an. assignment of dower. From the explana¬ 
tion, so referred to .by Lord Hale himselfjitappears, 
that the adjudication contra, he had in view, was a judg¬ 
ment of the upper bench in Couch or Coats and Lambert , 
Trin . 1651. But that case was not of an assignment of 

i 

dower without metes and bounds, by a tenant in. tail. It 
was ofanassignmeut by an heir seised in fee. This is 
clearly proveable by the report of the case both in 1 Roll. m 
Abr. 682. X. c. pi. 3., where Rolle, then Ld.Chfef Justice,' 
fully states the judgment in it, which was upon \ special 
verdict. The reasoning of the Court not only in Rollers 
Report, but in the report of the .same case in Style, 276., 
which is less lull in stating the case,, but in some respects 
is rather more full in giving the ground of the judgment, 
is on the principle, that both the heir and the wife were 
competent to agree to a waiver ^f the metes and bo\inds; 
and that though a lessee for years of the lands, subject to 
whose term the heir took the fee, was admitted to be pre¬ 
judiced by the dower’s not having bean assigned in seve- 

. » V r 

ralty, yet because his interest was only ai chattel, and the 
assignment therefore did not touch his freehold, he was 
bound. Lord Hale's own account of the case also im¬ 
ports, that the case was of an assignment by an heir having 
the lee; for he put the case of an assignment by the hus¬ 
band’s heir, without the least mention of any entail. But 
an assignment of dower in deviation from the legal course, 
by one having the legal fee of land subject to dower, and 
therefore by one competent to bind all deriving under him 
by a special agreement with the widow, is clearly distin¬ 
guishable from such an assignment of dower by a tenant 
in tail, who, though he may bar his issue and those in re¬ 
mainder by fine and recovery, cannot otherwise bind their 
inheritance, any more, by so transacting an exchange, 
with the widow, of the legal dower of a divided third by 
metes and bounds in severalty, for the dower of an undi¬ 
vided 
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vidcd third, prejudicing the issue and those in remainder 
nr reversion through the establishment of a tenancy in 
common over the whole estate, than by alienating for any 
other purpose. Therefore the Plaintiff In error submits, 
that the nullity of the deed of assignment of dower in 
tile present case, from the want of a livery of seisin ac¬ 
cording to the authority of the two attoruies appointed by 
Richard Rowe the younger, cannot be obviated, by at- 
* tempting to support the assignment as sufficient, without 
any livery, upon the authority of the case of Couch and 
Lambert^ or otherwise. Indeed if it be necessary the 
Plaintiff in error claims to controvert Couch and Lambert, 
and insists that an assignment of dower by deed without 
livery, though from ?n heir seised in foe, is not within 
the privilege of passing freehold without livery, unless 
the mode of assignment be such as the law prescribes; and 
that Lord Coke *s doctrine at least appears against the judg¬ 
ment in Gotifch and Lambert , and possibly on research other 
authorities might be found against that judgment. Be¬ 
sides, it is humbly Submitted, whether it be not a further 
objection against the livery by the two attornies consti¬ 
tuted by the deed of feoffment from Richard Rowe the 
younger tfrhis mother, that the deed was not by deed 
poll, but was by deed between him of the one part and 
her of the other part, and that the letter of attorney from 
him authorising livery was to two other persons without 
making them parties. This objection arises from Lord 
Coke *s distinction in his Commentary upon Littleton, fol. 
52, b . according to which a letter of attorney may be con¬ 
tained in a deed poll, because one continent may contain 
divers deeds to several persons; but if it be by feoffment 
by indenture between the feoffor on the one part and the 
feoffee on the other part, there a letter of attorney is not 
gopd, unless the attorney be made in the deed indented. 
This objection may perhaps appear to be one of great 
strictness, and to be almost merely formal j it must also 

be 
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be confessed, that Lord Coke'* opinion in favour of its 
validity, though^ decisively expressed by him, is contra¬ 
dicted by several authorities.' One is the case of Moyle 
v. Ever, in the KiBg*f Ranch, Mich »44 8f 43 Elizabeth) 
and reported Cro. Elia . 905.; for, according to Judge 
Croke's report, Lord Coke, then attorney-general, urged 
against^adetter of attorney to deliver seisin, that the deed 
was an indenture between two parties, with letter of at¬ 
torney to a third, who was a party, and that therefore the 
letter of attorney Was void *, but all the Court held it 
good enough in respect of there being manfy sucti inden¬ 
tures with such letters of attorney, ahd of its being the 
case of a common assurance. Another authority is Dicker 
v. Molland, which as to this point is*in 2 Rot. Abr . 8# 9. 
and Noy, 93., and in both without date; but as to other 
points is hi Palm. 508*, and there* appears to have hpen in 
SO Jam.) and in this case Rolle and Noypownr in slating 
the Court of King’s Ranch to have held inch a letter of 
attorney good. Farther, there is a direct contradiction 
of Lord Coke on this point in page SIT. of the Touch - 
stone, which book, though fathered by Sheppard, who 
published it as his own, is understood to be of higher 
linerge, and haa been with some probability attributed to 
Judge Doderidge, and well deserves to be considered as 
no mean authority* However, as these two cases, which 
seem to have furnished the chief ground of contradicting 
Lord Coke, were prior to the first edition df Coke upon 
Littleton , and that yet Lord Coke persevered id holding 
such letters of attorney bad, in conformity to the objection 
he himself had taken in the former of tfiei&v it may also 
deserve some attention, that in his second Institute, 87 3. 
he abbert* the principle of the objection as one applicable 
to deeds in general, by laying it down as a general rule, 
that in the case of ^reciprocal indeMur^ that is, a deed be¬ 
tween parties on the one side and partied on tlty other, m 
bond, covmtfit) orgrqnt cm be mode tear with any that h 

not 
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not party to the deed. Nay, there Lord Coke not only re¬ 
fers to fol. 52. of his first Institute, and other authorities 
in print to that effect, but in further proof of the general 
doctrine, cites an adjudication in favour of it by the 
King’s Bench, Trin. 29 Elh. in the case of Scudamore v. 
Vqndenbendy on an indenture of charter-party. What 
renders Lord Coke\ adherence to his opinion rnfol. b'2. A. 
of his Commentary upon JLitlhton the more pointed is. 
that in his second edition he added to the margin a notice 
to his retfders, that the maxim of common errors -nine- 

i 4 

times making law was said to have made the Ian to the 
contrary of what he advances: the added words in the 
margin being, cojmmtmisr frror fcc.it jus. ut dicitur >n < an* 
trarium . This shews, that he persevered in his original 
opinion, with full knowledge both of the impre««ion of 
others».to the contrary, and of the ground of that impres¬ 
sion. Nor is it material tfiat those who differed from him 
impliedly admitted the principle of the law to be with 
f Jtim; tor instead of denying it, th'*y relied eu the urgency 
of the claim to exempt the particular case from the fre¬ 
quency of the practice of having indentures of feoffment 
with letters of attorney to persons made parties, and 
from the impression of there being a common error of it' 
being legal so to make attorn ic* lor livery of seisin ; and 
further that Lord Coke, by his vt dicitur in all the mar¬ 
ginal notes he added to his second edition of his Com¬ 
mentary on Littleton , seems to represent the asserted 
prevalency of such a common error as a mere dictum of 
those who differed from him. As to the effects of the 
assignment of dower, if it did pass the freehold of an 
tmd&dded third to the mother of Richard Rowe for her 
life, it passed it tortiously”and illegally; and so to the 
extent, of the duration of his mother’s life-estate dis¬ 
continued his estate tail, and the expectant remainder 
in fee to his' sisters, and reduced both to mere rights of 
action by writ of fdrmcdon, and constituted in himself a 

1 rever- 
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reversion in fee terminable on expiration of the mother’s 
life-estate in his lifetime. As to the first branch of this 
proposition, it is submitted, that it is already proved; 
tor it lias been already shewn from Littleton and Coke? 
that an assignment of dower, unless it be by a tenant in 
fee, where the seisin is of an entirety, cannot be legally 
made otherwise than of a divided third in severalty and 
by metes and bounds; and that, if it was not for adjudi¬ 
cation in the botbreinentinned case o f Couch and Lambert 
in K\>J, it would be more than questionable,•whether 
c m a tenant in fee solely seised could, b^ mere agree¬ 
ment with a widow, and without feoffment with livery, 
"£>-■ a legal esrate in doner to her by ^signing an un- 
Jivided third. In effect, therefore, an assignment of 
dower in the form of an undivided third by a tenant in 
tail solely seised if it be w ith a gobd and operative lively, 
is nothing more or less than a lease or 'fqoffraent for life 
by tenant ill tail not warranted by the enabling statute 
of the .j2d of limn/ the Eighth. The other branches 
of the same proposition are provonble out of section 620 
of Littleton's Tenures and Lord (Joke's Commentary 
upon that section. Littleton's words, literally translated 
from th(» first edition, namely, the very rare edition by 
Lettou and Machlinia , in the possession of Earl Spencer 
and some few others, (which section, even in the thir¬ 
teenth and two subsequent editions, though intended to 
include all corrections the first edition supplies, is not 
quite accurately given) are as follows: £< If I give lands 
■ £ to another in the tail, and he leases the same to ano- 
u ther for term of life of the lessee, 8fc. in this case, the 
u tenant in tail hath indeed a new reversion in fee-sim- 
a pie: because when he makes lease for term of life, SfQ. 
u he discontinues my reversion, and it behoves, that the 
il reversion of fee-simple be in some person in such case, 
“ and it cannot be in me who am donor, insomuch that 
“ my reversion is discontinued; therefore it behoves, 
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a that the reversion of fee fee in the tenant in the tail, 
“ Who continues my reversion by such lease,” &>c. Here 
Littleton not only affirms, that the lease by tenant in tail 
to another for his life is a discontinuance of the donor’s 
reversion in fee, creating a new reversion in fee in the 
tenant in tail; but explains the principle of the law so 
stated. Lord Coke , in his Comment, follows up the doc¬ 
trine of his great master by an explanation of XAMletori** 
meaning, where he calls the new reversion a'fiew rever¬ 
sion in fee-simple ; lest the reader, not being arrived at a 
subsequent psfrt, where Littleton himself gives in effect a 
like explanation, should incautiously for a moment ex¬ 
tend those words /urther«than Littleton intended. To pre¬ 
vent this, Coke, guided by the most punctilious anxiety 
to prevent the supposition of a departure in Littleton from 
his usyal excellence of Stating the profundity of abstruse 
legal 'doctrine in .terms of the most exemplary precision, 
observes on these words, that they M must be understood 
w of a jke-smxtk terminable upon the tife of the lessee, 
“ which our author here calleth a fee simple: for if the 
“ lessen dlcfo, the dottee is tenant in tail again, as he 
i( was before: and that is the reason, that if in that case 
u he granted Over the reversion and dieth, and after the 
u death of tenant in tail the lessee diefo, foe entry of the 
“ issue is lawful, because by the deefo ^foe lessee the 
“ discontinuance is void also.’ 9 Wi^h fosse great autho¬ 
rities, directly applying to tlm present* case, if Richard 
Rowe the son’s assignment of dower was in effect a 
lease for life not warranted either as an assignment of 
dowefr, or as a lease under foe enabling statute of 32d 
of Rjknry foe Eighth, such lease was a discontinuance 
of ki»estate tail mid foe remainder in foe to his sisters, 
and as such operated to tile extent of creating a new 
r efoa h i in fo* iiier foe qualification of being'ter- 
afeliMa by foe pit hk mother foe lessee for life 
hi foe Mfon« ofp» foe tenant in tail. The second 
**' ‘ v and 
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qnd other proposition is, that the fine by Richard Row$ 
the son, subsequently to his assignment of dower to 
his mother by the illegal lease for her life, being equiva¬ 
lent to a grant of the reversion to the conusee. of the 
fine, vested the new reversion in fee in him; and that 
by the subsequent death of the mother and lessee for life, 
in the lifetime of him Richard Rowe the son, such rever¬ 
sion in fee became executed in possession, and so the dis¬ 
continuance was enlarged into as absolute and effectual a 
discontinuance in fee, as if the tenant in tail Richard 
Rowe the son had originally made a feoffmejit inffee with 
livery. In proof of the whole of this proposition, Little - 
\on and Coke may be again resorted to, and as it is con¬ 
ceived with equal effect. Littleton , in section 620, imme¬ 
diately after the passages already translated from the edi¬ 
tion by Ijettou and Machtinia , his words being literally 
translated, proceeds thus : “ And if in this case the tenant 
4C in tail grants by his deed this reversion In fee to another, 
“ and the tenant fer terra of life attorns, &c. and after- 
“ wards the tenant fpr term of life dies, living the tenant 
“ in the tail, and the grantee of the reversion enters, Sfc. 
“ in the life of the tenant in the tail, then this is a disconti- 
“ nuance in fee, and if afterwards the tenant in the tail 
“dies, his issue cannot enter, but is put to his writ of 
u formedon : and the jfeason is, because he, who had the 
“ grant of such reversion in fee simple, had the seisin 
“ and execution of the same lands or tenements, to have 
“ to him and his heirs in his demesne as of fee in the 
u life of the tenant in the tail. But in this case, if the 
“ tenant in the tail, who grants the reversion, Src. dies 
* e leaving the tenant for term of life, and afterward? he, 
“ to whom the reversion was granted, enters, Sfc. then 
“ this is qot a discontinuance, but that fhe issue of the 
“ tenant in the tail shall well enter on. (he grantee of the 
“ reversion 2 because the reyer^ipn, wjiich the grantee 
had, $c .was not executed in the life of the tenant in the 
f c tail/' In these passages Litthton strongly distinguishes 
Yql. II. New Series. C the 
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the case of the new reversion in fee executed in, that is, 
come into actual possession of, the grantee of the tenant 
in tail discontiuuor by the death of the latter’s lessee for 
life in his the discontinuous lifetime, from the case of 
the new reversion in fee not so executed in the grantee till 
after the discontinuing tenant in tail’s death; perempto¬ 
rily stating the discontinuance in the former case to be¬ 
come absolute, and to put the issue in tail to their for- 
' mcdon , but in the latter case to terminate, and so to leave 
a right o£entry in the issue. Lord Coke also commenting 
upon thc/se passages, illustrates the former part of the 
distinction, between the reversion in fee executed in the 
grantee in the lifetime of jtlje tenant in tail discontinuor and 
the reversion in fee not so executed in his lifetime, by 
observing, u that when *the reversion in this case is 
44 executed in the life of tenant in tail, it is equivalent 
44 in judgment of Jaw to a feoffment in fee; for the estate 
44 for life passed by livery .” Further he illustrates the 
effect of such execution of the reversion in fee in mak¬ 
ing the discontinuance absolute, by adding, a little lower 
in the same page, that “ if tenant in tail make a lease 
“ for the life of the lessee, and after releases to him and 
* his heirs, this is an absolute discontinuance; because 
44 the fee-simple is executed in the life of the tenant in 
44 tail.” It is apprehended, that these doctrines of Lit¬ 
tleton and Coke must be allowed to be incontrovertible. 
Their applicability to the present case, so as to make the 
fine by Richard Roxce the son an enlargement of his pre¬ 
existing qualified and terminable reversion in fee expect¬ 
ant on his illegal lease for life to his mother, into a re¬ 
version in fee absolute, and so also as to make the subse¬ 
quent expiration of such lease for life in his lifetime the 
cause of executing the so enlarged reversion in fee and of 
bringing it into actual possession, will, it is submitted, be 
found irresistible. Littleton , indeed, in his case mentions 
the grant of the reversion in fee by deed of the discon¬ 
tinuing tenant iu tail, and represents it to be followed by 
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Attornment of the lessee for life; and whether in the pre¬ 
sent case the grant of the reversion was by fine of the 
discontinuing tenant in tail Richard Rowe the son, and 
attornment by his mother the lessee for life to the conu- 
see of the fine, is not mentioned. But it cannot be said, 
that a fine is a less efficient mode of granting a reversion 
in fee than a grant by deed: and as to attornment, the 
Irish act of 6 Ann. chap. 16., like the English act of the 
4th of same reign, c. 16., s. 9. makes all grants or convey¬ 
ances by fine or otherwise of the reversion or Remainder 
of any lands good, without any attornment«of tile tenants 
upon whose particular estates such reversion or remain¬ 
der shall be expectant. Nor can it be attempted to shew, 
that the application of the doctrines thus extracted from 
Littleton and Coke can be prevented, because they put 

the case of an estate-tail, with Temainders in fee to de- 

* • 

visees of the donor; for, with reference to the effect of 
discontinuance by a tenant in tail in devesting, how can it 
be said that a remainder in fee is more privileged from 
such an effect than a reversion in fee ? Nor can any ad¬ 
vantage be shewn to arise to the Defendant in error from 
the circumstance, that under the statutes of fines in 4 Hen . 
7. c. 24. and 32 Hen. 8. c. 36. the fine of Richard Rowe 
the son would have been an absolute bar to liis issue, if 
he had ever had any ; the discontinuance to the remainder 
in fee to his sisters being the same, as it was in Littleton' s 
time; and the fines having become more operative against 
the issue in tail in such a case being no reason, why it 
should take away any part of the effect of the disconti¬ 
nuance on those in the remainder in tee. 

The Plaintiff in error therefore submits, that the re¬ 
mainder in fee, which is the title of the lessors of the De¬ 
fendant in error, was discontinued at the death of Richard 
Rowe the son; and that, this being so, those entitled 
to such remainder in fee had lost the right of entry, and 
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were only remediable by bringing a writ of formedon in 
remainder; which indeed now could not be brought with 
effect, more than twenty years, being the limitation for 
formedons by the statute of limitations of 21st James 
the First, having elapsed since the death and failure of 
issue of Richard Rowe the son; but which, if still appli¬ 
cable, could be of no use to the Defendant in error in 
the present case, whose title is of course unsustainable 
‘ without a right of entry in his lessors. These doctrines 
were stated and judicially acted upon by the Court of 
King’s Blenchdn the 4th of Charles the First, in the fa-* 
mous cpse of Sawlen r Salvin against Cleric , which case is 
learnedly reported by Sir JVm. Jones , 208. and Croke 
Car, 156. and appear^ to have been often argued and to 
have been nine years depehding; and though, in the ela¬ 
borate and profound argument of Lord Chief Justice 
Vaughan in Boll and Horton , Vavgh. 360. he controverts 
some parts of the reasoning of the Judges in Salvin and 
Clerke , it is not, because they held the remainder in fee 
in that case devested by the lease for life and the subse¬ 
quent fine: but it is because they w ent the length of hold-, 
ing the fine with warranty an absolute bar to the party 
entitled to the remainder upon the doctrine of collateral 
warranty, which at that time was a bar without assets ; 
and because he saw the lease for life as warranted by the 
32d of Henry Eighth, though mistakenly as it seems, 
both from Judge Croke' s and from Sir Wm. Jones's report, 
which latter, however, was not printed till the year after 
Lord Vaughan's death. 

It may perhaps be attempted to insist, that the point 
of devestment no\v made is in a form different from that 
expressed in the bill of exceptions; there the fine being 
urged as a bar, with the addition of their not having been 
an actual entry within five years after the death of Ri¬ 
chard Rowe the son; whereas in the form now pre¬ 
sented 
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rented the bar insisted upon is, that the fine is a bar with* 
out aid from the non-entry within the five years. But 
this only shews, that when the bill of exceptions was un¬ 
der consideration, it was deemed material to the Plaintiff 
in error to shape the bill of exceptions with scope large 
enough to embrace benefit of non-entry within the five 
years, if the case should finally require it. 

#dly. The Plaintiff in error humbly submits, that 
though the point on the bill of exceptions should be de- * 
cided against him, it will be impossible to uphold the 
judgment against which he appeals. It is*not only appa¬ 
rent upon the bill of exceptions, tllat the claim of the 
lessors of the defendant in error is onty to an undivided 
third; but their title is confessedly to no greater ex¬ 
tent. 

Two objections arise on this fecord; 1st, The declara¬ 
tion first contains two distinct demises to the Defendant 
in error by two distinct lessors of two distinct undivided 
thirds of the described lands of two distinct terms of 
years. Then the declaration goes on, by alleging, that by 
virtue of the demises he the Defendant in error entered 
into the lands and tenements, and was possessed thereof; 
and that, the Defendant in error being so possessed, the 
Plaintiff in error entered upon the premises, and him the 
Defendant in error ejected from his farm aforesaid. 
Upon this declaration, and the plea of not guilty, and 
issue joined, the jury, by their verdict, find the Plaintiff 
in error guilty of (C the trespass and ejectment aforesaid 
and the judgment is, that the Defendant in error do re¬ 
cover against the Plaintiff in error his said terms yet to 
come in the lands and tenements aforesaid in the declara¬ 
tion specified. Now on behalf of the Plaintiff in error, 
it is submitted, whether, in strict letter at least, this is not 
producing a case, in which, on a title under two several 
demises of tw o several undivided thirds of the lands de- 
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scribed, the declaration becomes gradually for the entire¬ 
ty, and the judgment is for the entirety also : and whether 
in that view there is not an incongruity in the different 
parts of the declaration, and at the same time an excess 
in the judgment. 2dly, The judgment is at least for re¬ 
covery of two undivided thirds, under a title explained 
by the facts disclosed by the bill of exceptions even in the 
parts stating the proofs for the Defendant in error, tfl be 
* only for one undivided third, and confessed to be in fact 
to no greyer extent. This excess in judgment is on the 
face of the record: for, the declaration, as has been al¬ 
ready explained, contains two separate demises of two 
several undivided thirds by. two several lessors to the De- 
fendant in error tor two several terms of years, and the 
judgment is, that the Defendant in error shall recover his 
said terms, though the •intermediate bill of exceptions 
proves*the title of the lessors of the Defendant in error on 
their own shewing to be only to one third on the whole: 
to maintain such a judgment will be to take from the 
Plaintiff in error two undivided thirds on a title appa¬ 
rently and confessedly confined to one undivided third. 
It may, indeed, be attempted to support this excessive in¬ 
consistency of the judgment with the premises upon which 
it is founded, by insisting, that it will bear being construed 
a judgment for one undivided third; or by offering to 
wave the judgment for one of the undivided thirds. 
Against both these methods the Plaintiff in error protests. 
Against saving the judgment by construing it a judgment 
for one undivided third only, because the judgment will 
not bear such a construction; and if it could be so frit¬ 
tered , w ould be void for uncertainty, it being impossible 
to fix, to which of the undivided thirds the \erdict, upon 
which the judgment is given, should be applied; against 
permitting the Defendant in error to wave his judgment 
fpr one undivided third, because such an essential depar¬ 
ture 
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ture from the effect of the judgment should not be adopted 
to extricate it from the errors he has assigned. 

This case was signed by 

S. Shepherd. 

Y. Gibbs. 

F. Hargrave. 

C. Abbott. 

The Defendant in error hoped the judgment would be * 
affirmed for the following, amongst other Reasons. 

Upon this record the single point for decision is, whe¬ 
ther the Court of Exchequer did wight in refusing to 
direct the jury upon the trial bar, that the fine and 
non-claim offered in evidence* were a conclusive bar to 
the Plaintiff’s title. This is the single point made by 
the bill of exceptions, the very nature of which is not to 
draw the whole matter into examination again, but only 
some single point. Bull. N. P. 310. Show. Pari. Cos. 120. 

In respect to strangers, there are only two possible ways 
in which a fine can operate: first, either in point of con¬ 
veyance, as passing whatever interest the party can law¬ 
fully pass; or, secondly, as creating a bar by force of non- 
claim. These are the only possible modes by which a fine 
can operate in respect to strangers; for its operation as 
an estoppel is confined merely to parties and privies, and 
its effect in barring the issue in tail stands merely on the 
same footing, they having been construed as privies undei 
4 Hen. 7. and since then barred by the express provision 
of 32 Hen. 8. It must be admitted in the present case, that 
in point of interest Richard Rowe the younger had nothing 
more to convey during the life of the dowress, as to the 
third of which she was in possession, than a remainder in 
tail male, which as against his own issue in tail was en¬ 
larged by the fine into a base fee determinable on failure 
of such issue; but in respect to the remainder over in fee, 
his fine, so for as it was to be considered as a fine passing an 
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interest, could operate notlijng; that remainder in fee it 
was not in his power to pass; the only way in which his 
fine could have any operation in respect to it, must there¬ 
fore be as creating a bar by force of the subsequent non- 
claim. But it is submitted, that there are two grounds on 
which it can be shewn that the fine cannot Operate as a 
'bar by non-claim to this remainder in fee; 1st, because 
the fine in respect to this third, which the lessor of Plaiu- 
tiff claims, is within the exception 44 quod partes Jinis nil 
habuere 2d, because the remainder in fee, as to this 
third, was not divested either before or at the time of the 
fine levied, nor by the operation of the fine itself. 

As to the first point, it is to be observed that this is a 
fine sur conuzance de droit come ceo , &c. which always im¬ 
ports possession in one of the parties; this is to be inferred 
from tjie very terms of the conusance, 44 come ceo qui'l a 
de son done It imports an estate in possession, which 
must be at the least an estate of freehold, as a fine par¬ 
taking of the nature of a real action could not be levied of 
a chattel interest, and there are other species of fine for 
passing freehold interests in remainder or reversion; a party 
therefore insisting upon a fine sur conuzance de droit come 
ceo, &c. with non-claim, as a bar to a stranger, is bound, 
in answer to the exception 44 quod partes Jinis nil habuere,'* 
to shew that either of the parties had such an estate as the 
fine imports, and such an estate as could qualify him td 
levy a fine of that description; that is, at the least an 
estate of freehold in possession. It is the very issue knit 
by the express terms of the plea, 44 Quod partes Jinis nil 
habuere ut de libero tenemenlo .” Co. Ent. 632. a. So since 
the statutes of Pernor of Profits ( a ) the entry has always 
been 44 Quod partesjinis nil habuere nec in possessione nec in 
usu," and the pleading goes on, 44 Sed quida'm A. B. fuit 
seizitus temporeJinis." So it is distinctly laid down, that 
the party is estopped from shewing he only passed a rever¬ 
sionary interest upon a fine of this sort. 1 Roll. Abr. 655 . 
•fa) 1 R . 2. c . o . 4 II . 4 . c . T . 11 II , 6. c . 4 . 1 H . 7. c . 1. 

( 1 % 
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(I), pi. 9. tit. E c tate, GarreUw. Blizard , and S. P. Year 
Book, 41 Ed. 3. 14. the fine importing a possession. 
And upon a later occasion it was delivered as the opi¬ 
nion of the twelve Judges by Lord Chief Justice Wittes , 
Atlc. 140.) upon the authority of Lord Holt, 1 Salk. 
340. and Lord Macclesfield , 1 P. Wms. 519. that a fine 
of this description, unless where the party to it has at the 
least an estate of freehold in possession, has no effect as to 
making a title against strangers by force of non-claim. 
And this is the reason why in pleading a line sur aqnuzancc 
dc droit come t*eo, it is not necessary to allege seisin in either 
of the parties, but merely “ quod quidam finis sese levavit” 
because this sort of fine imports it. 2 Lutw. T622.; and 
if there be any actual seisin, it will enable the fine to ope¬ 
rate in a course of time as a bar by non-claim, though in 
point of interest the conuzor miglit have had but an.estate 
for life ; but if there be not any actual estate of freehold, 
a stranger is at liberty to shew that upon the plea u quod 
partes finis nil” and by so doing shall void the fine; 
whereas in pleading any other sort of fine which does not 
import to pass both the tee and freehold, but only some 
particular interest, it is necessary to allege what that in¬ 
terest is according to the well-known rule, that in plead¬ 
ing, the commencement of particular estates must be shewn. 
It appearing therefore in this case, that neither the conu¬ 
zor nor conuzee at the time of this fine had even an estate 
of freehold in possession in this third, of which the dow- 
ress was seised, it is open to the Defendant in error to 
avail himself of the exception u quod partes Jinis nil ha¬ 
bit eft” and so to avoid the operation of the fine. 

It is also submitted, that on the second ground before 
mentioned this fine cannot operate as a bar to the lessor of 
the Plaintiff. It is a general rule, that no fine or warranty 
shall bar any estate in possession, reversion, dr remainder, 
which is not divested or put to a right before or at the time 
'of the fine, or by the operation of the fine itself. Margaret 

Podger 's 


25 

1805 . 

R<rwr 

*. 

Power. 



96 


CASES in MICHAELMAS TERM 


1805. 


Rowe 

v . 

Power. 


Podgcr' s case, 9 Co. 106. 10 Co. 96. 2 Inst. 517. Har- 
dres 9 400. Goodright ex dem. Hare v. Jones , Mich. 23 G. 
3., reported in Cruize on Fines , 292. 3d edit. This is a 
most reasonable rule, for a party not put out of possession 
has all that entry or claim could give him, and it would 
therefore be absurd to require either in such a case. In¬ 
deed this construction of the statute of fines was probably 
made in analogy to the wise rule of the common law, ac¬ 
cording to which a fine did not begin to operate by the 
non-claya until a transmutation of possession had taken 
place, this b&ing esteemed but reasonable notice to those 
who were to be affected by it. 1 Co. 96. h. 97. a. Before, 
and at the time pf the fine levied in this case, the widow 

t 

was seised and possessed of the one-third in dispute, and 
continued so seised and possessed during the whole of her 
life, §s appears fully Admitted in the case; and whilst 
she continued in undisturbed possession of this third, it 
cannot be pretended that the fine had any effect upon her 
estate; from whence it follows, that neither could the 
remainder in fee of this third, which depended in pri¬ 
vity on her estate, be affected by the fine. Thus in a 
case put in Knight v. Grenville , Skin. 262. A. lessee 
for ninety-nine years, remainder toB. for life, remainder 
to C. in fee; B. levies a fine, and ruled that ^.conti¬ 
nuing in possession in privity of estate amounted to a 
continual claim by C., and so C. not barred. And the 
same reasoning is to be found in Focus v. Salisbury, by 
Lord Chief Justice Hale , Hardres, 400. So in Co. JLit. 
32 4. b. donor or lessor cannot be put out of their rever¬ 
sion, unless donee or lessee put out of their possession. 
Had the estate of the dowress been divested by an actual 
disseisin or otherwise, and a fine levied by the disseisor, 
her entry to revest her own estate, and avoid the fine, 
would have avoided it for those in remainder. 9 Co. 106. 

2 Inst. 518. Plow . 359. 373. In like manner, a continual 
claim by the particular tenant will serve those in remain¬ 
der. 
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dcr. Lit. sect. 416. Much more must it follow, that the 
continuance of her estate in this third undivested was the 
continuance of the remainder undivested, ajid of course 
that it cannot be barred by the fine, according to the rule; 
nor could the fine of itself divest the remainder; for as to 
this third, the conuzor had but an estate tail in remainder 
during the life of dowress, which lying in grant no con¬ 
veyance of it even by fine could divest any estate. Lit. 
sect. 618. and Co. Lit. 332. b. It was objected below on 
the part of the Defendant, and attempted to be ^iven as 
an answer to this part of the case, that the Remainder in 
fee was divested and turned to a right at the time of the 
fine levied, for that the deed executed by % Richard Rowe 
to the widow, on the 18th of November, 1724, could not 
be taken as an assignment of dower, but as a feoffment, 
which being perfected by livery of Seisin by tenant in tail 
in possession, operated as a discontinuance of the palate 
tail, and the remainder depending thereon; and so it 
was said, that the tenant in tail being seised of a tortious 
reversion in fee at the time of the fine, the title of the 
Plaintiff was barred by non-claim. The grounds on 
which it was contended that this deed of November 1724 
could not operate as »an assignment of dower, were 
chiefly the following:—1st. Because it gave the widow a 
different quality of estate from what the law would have 
given her ; her title it was said was to a divided third, 
whereas this deed gave her an undivided third, not hav¬ 
ing assigned it by metes and bounds.—2d.*Tliat livery of 
seisin was given, which in a proper assignment of dower 
is unnecessary.—5d. That conditions were annexed.— 
4th. That though as between the parties this might be 
taken as an assignment of dower, yet it was said third 
persons were not bound to admit it to be so.—In an¬ 
swer to these objections, it is submitted that such con¬ 
struction should always be made upon deeds as will best 
uphold the intent of the parties. Thus deeds, even pur¬ 
porting 


1805. 

Rowe 

v . 

Power. 



fcASES in MICHAELMAS TERM 



1805. 

Howe 

v. 

Power. 


porting to operate in one form of conveyance, have beeft 
held to operate in another to effectuate the intent. 1 P. 
Wms. 162. Tomlinson v. Dighton . Because the pri¬ 
mary intent must always be to pass the estate or interest, 
and not the particular mode of passing it. In the present 
case it is most fully and emphatically declared to have 
been the intent of the parties to that deed, that by vir¬ 
tue of it the widow should be immediately and thence¬ 
forth in the seisin and possession of one-third of the 
lands jti question as effectually and indefensibly as if 
under a proceeding in a w r rit of dower; and it is very re¬ 
markable that the deed does not affect to grant or convey 
any estate, cr ^imit any particular quantity of interest, 
as it would have *donc if it was meant to operate as a 
substantive conveyance; but merely gives, grants, and 
assigns the full, quiet', and peaceable possession of one- 

f * 

third of all the lands, Sfc.; and therefore is in effect only 
an acknowledgment or ascertainment of her title of 
dower, and putting her into possession under that title. 
To construe this deed as conveying any new estates to the 
dowress, carved out of the estate tail of her son, would 
necessarily have made such estate defeasible, contrary to 
the manifest and leading intent df all the parties, “ that 
she should be in possession as indefeasibly as if by writ 
of dower;” nor is it by any means necessary that dower 
should in all cases be assigned by metes and bounds; it 
is only necessary when done by the sheriff under an hub, 
facias seizinam; but the heir and dowress may agree to 
hold in common; for the assignment by metes and bounds 
being only for their mutual convenience, and to prevent 
disputes, they may agree to wave it, and so it was so¬ 
lemnly decided in Cools v. Lambert , 1 Roll, Abr. 682. 
title Dower , 10. pi. 3. and S. (J. Styles , 276. by the name 
of Booth v. Lambert; and the same distinction is taken 
in* a manuscript case cited from Lord Chief Justice LTale, 
'Note 196 to edit. 13. Co, Lit. 32. b. 9 which indeed seems 

the 
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the same case; and also Note 84. b. It appears also 
from these authorities that such an assignment binds third 
persons, and the reason why it does so is, because the 
law entrusting the heir or devisee, or other person in 
possession of the freehold with the assignment of dower, 
it will presume that it is properly assigned till some per¬ 
son grieved sets it right by writ of admeasurement or 
other process, impeaching it ex directo. The passage in 
Co. JJt. 34. 5., in which it is said generally that dower 
should be assigned by metes and bounds, relates only to 
an assignment by the sheriff; and the case •whicn Lord 
Coke cites from the Year-book, 45 Ed. 3. fol. 5. was 
plainly so, as the question arose there on a plea to a set. 
fa. qua. non cxecon. 

Nor can it be conceived that livery of seisin having 
been given, according to the intent of this deed (as it is 
expressly indorsed) can counteract that which waa the 
main purpose of the deed, or that it can hurt when made 
by the heir or devisee, with agreement of the dowress, 
when in case of an adverse proceeding the law appoints the 
sherifT to do it. But however liable to objections in point 
of legal strictness this assignment of dower might be, it 
is submitted that the express and avowed intent of the deed 
in question being that the widow should be as effectually 
and indefcasibly seised and possessed of her dower, as if 
she had come in by writ of dow er, the parties to that deed, 
and those deriving under them, are estopped from saying 
that it w r as any thing else than what it imported to be; and 
that therefore the Plaintiff in error, who has no other 
title but through, from, and under Richard Rowe the 
younger, the grantor in that deed, cannot now insist on 
any thing against the plain import and design thereof. 
It was also argued, on behalf of the Plaintiff in error, in 
the Court below, that #Ven admitting the dower to have 
been well assigned by this deed, and that Richard Rowe 
the younger had only an estate-tail ip remainder in this 
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third during the life of the dowress, yet having passed 
that remainder by the fine, and it having become after- 
wards executed in possession during the life of tenant in 
tail, a discontinuance was thereby wrought, and they com¬ 
pared it to the case of Salvin v. Clarke , Cro. Car. 156. 
Hunt v. JSi/rw, 3 lies. Salk. 245. Co. Lit. 333. b. and 
Lit. sect. 620.; and it was particularly insisted that the 
deed of Nov. 1724, conveying an estate to the widow for 
her life in this third, was equivalent to the lease for life 
nientioi^d in the beginning of Lit. sect. 620., and the 
subsequent fine of Richard Rozec to the grant of the re¬ 
version mentioned in the same section. But to these 
authorities it was answfr # ed, on the part of the Plaintiff, 
that in all these cases the* estate had been discontinued by 
some act previous to the fine, and that in no one of them 
was it held that a fine -levied by a remainder man in tail, 
though the remainder should come into possession in the 
life of the conuzor, had merely of itself the effect of mak¬ 
ing a discontinuance. In the case of Salvin v. Clarke , 
there had been a previous discontinuance by a lease not 
warranted by the statute ; so too the case put in the 3d 
Ran. of Hunt v. Burn , is expressly of an estate previ¬ 
ously discontinued by another fine; and so expressly in 
the sec. 620 in Lit. and all the Commentaries on that sec¬ 
tion ; and it is expressly laid down elsewhere in Lit. sect. 
618. and Co. Lit. 332. h. that a remainder, whether in 
tail, or otherwise lying in grant, no conveyance of it by 
fine or otherwise merely of itself will discontinue or di¬ 
vest any estate: and, for the reason before given, it is 
submitted that there w as no previous discontinuance in 
this case, and consequently that this case is very distin¬ 
guishable from those cited. 

These reasons were signed 

w. Adam. 

Francis Donaldson. 


This 



in the Forty-sixth Year of GEORGE III. 


31 


This case was argued at the bar of the House by 
Shepherd Serjt. and Gibbs on the part of the Plaintiff in 
error, and by Adam and Romilly on the part of the De¬ 
fendant in error. On the point respecting the entry of 
the judgment the cases of Fisher v Hughes , 2 Str. 908. 
and Morris v. Barry , 2 Stra. J180. were referred to by 
the latter gentlemen as authorities in point. 

On the 28th of May 1805, the last day on which the 
case was argued, the following questions were put to the 
Judges on the motion of the Lord Chancellor. 

1st. Whether the fine of Trinity term 1730, mmitioned 
in the bill of exceptions in this case with proclamations, 
there not having been an actual entry into the lands in 
the declaration mentioned made‘within five years after 
the death of Richard Rome the younger, was a bar to the 
Plaintiff’s title. . 

2d. Whether there is any error in the judgment inthis, 
that Richard Power hath hereby recovered both the terms 
in the declaration mentioned. 

The Judges having taken time to consider, their opi¬ 
nion was on this day delivered by 

Sir James Mansfield, Chief J ustice of the Common 
Pleas.—This case of Rowe and Power comes here by' 
writ of error to reverse a judgment given in favour of 
the Defendant in error by the Court of Exchequer in 
Ireland , and afterwards affirmed there by the Court of 
Exchequer Chamber. The case does not arise on a spe¬ 
cial verdict, but upon a bill of exceptions, the object 
of which is to bring in question the judgment of the 
Court below in a particular point. One question pro¬ 
posed by your Lordships to the Judges is, Whether the. 
fine in Trinity term 1730, mentioned in the bill of excep¬ 
tions in this case, there rtbt having been an actual entry 
made within five years after the death of Richard Rowe 

the younger, was a bar to the Plaintiff's title ? On the 
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17th March 1723 the testator made his will, by which he 
devised the lands in question to his only son Richard 
Rowe the younger, during the term of liis natural life, 
and after his decease to the heirs of his body in tail; and 
for default of such heirs, to his three daughters and their, 
heirs. In the bill of exceptions all other considerations 
are excluded, except the objection made that the fine is a 
bar; and this is the first point ydur Lordships require the 
opinion of the Judges upon, The case depends on the 
effect of the deed dated 18th November 1724, by which 
the son^gavo Elizabeth Rowe the widow one whole undi¬ 
vided third of the lands. It is admitted throughout the 

whole of the argument for the Plaintiff, that if this deed 
• * • 

operates as an assignment of dower, the fine is no bar; 
and this is admitted, because in the case it is stated, that 
Richard Rowe who levied the fine had no seisin in the 
premises; he had no freehold in the land as to one third 
part which was given instead of dower by the assignment 
of the deed of 1724, if that be a good assignment. With 
regard to that one third, a fine could have no operation 
as against strangers, supposing it to be well assigned by 
way of dpwer; it could have no other effect than that of 
merely passing by way of grant the remainder. By sta¬ 
tute the fine bars the issue in tail, and makes the estate 
descend as a fee so long as there is such issue; but this 
fine could not affect the precedent estate of the widow, 
if the assignment of her dower be good. If therefore the 
deed had the effect of an assignment of dower, there is an 
end of the bar. Against the deed of November 1724 ope¬ 
rating as an assignment of dower, several objections are 
made, and in order to obviate those objections it is neces¬ 
sary to state the effect of the deed. (Here his Lordship 
read the material parts of the deed of the 18th November 
1724, and of the indorsement thereon, attesting the de¬ 
livery of the lands to Elizabeth Rowe, pursuant to the 
deed; and her pntry thereon.) Frpgi the ^vords of th|s 

deed 
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deed it sufficiently appears that it was the object and in¬ 
tention of the parties who executed it, that the widow 
should retain an undivided third of every species of estate 
according to the terms of the deed, and that she should 
not take an assignment of dower by mete9 and bounds. 
Indeed the intention of the persons who signed the deed 
is very little to be doubted, because Mrs. Rowe took pos¬ 
session according to the words of the deed. It is impossi¬ 
ble. to say that it was not the intention that this deed 
should operate as an assignment of dower. To this assign¬ 
ment of dower various objections are made., Tfte princi¬ 
pal one is, that dower cannot be assigned by law by 
giving an undivided third, but that it must be set out by 
metes and bounds; to this objection it may be answered, 
that Colie in his Commentary upon lAltlelon and other ge¬ 
neral writers upon this subject, .where they deliver the 
same opinion, speak only of what tlie wife has d, right 
to and may claim by law; but it is not* said that a wife 
may not take hgf dower in another manner if she pleases; 
for though she has a right to have it distinguished by 
metes and bounds, yet she may wave that right, and take 
it in a different manner, as appears by the case men¬ 
tioned in the printed report of Coots and Lambert , in 
Style, from which we may collect that assignment of dower 
may be made in a different way than by metes and 
bounds. That case was an assignment of dower by a te¬ 
nant who was seised in fee of lands. It is objected to 
the authority of that case, that the person assigning dower 
was seised in fee, whereas in this case the person Was 
only seised of an estate tail; but there is no weight in 
this objection; for as long as his estate and that of the 
dowress last, there is no reason why they should not be¬ 
tween themselves agree to wave an assignment of dower 
by metes and bounds, and make a good assignment of 
dower of an undivided third part. Another objection 
which is made to this assignment of dower is,, that the 
Vol. II. N. S. D deed 
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deed of the 18th of November 1724 was not followed by 
livery and seisin being given to the widow. It is a suffi¬ 
cient answer to this objection, that the want of livery is 
no objection to the assignment of dow'er; no livery is 
necessary; and Lord Coke in his Commentaries, p. 34. 
expressly says, “ But there needeth neither livery of sei¬ 
sin nor writing to any assignment of dower, because it is 
due of common right.' 1 If therefore an assignment of 
dower may be made by metes and bounds without livery, 
there is no reason why an assignment of an undivided 
third may not be made in the same manner: but if it was 
necessary that livery of seisin should be made, there is no 
objection to the assignment of dower in this case. The 
objections made aft the bar principally are, that it is con¬ 
trary to the authority given to the attornies; which au¬ 
thority was, to deliver seisin of a third; w hereas here the 
livery js made generally of all the land. The other ob- 
jectioh is, that by the deed of 1724 it was intended to 
give a third of the estate to the widow in the same man¬ 
ner the law would have given it by metes and bounds. 
The answ er is, that w hatever might be the case if this 
livery and seisin did not refer to the deed, it will not sig¬ 
nify in this case, there being an express reference to the 
deed, and to the uses and intention of the deed: notwith¬ 
standing the delivery of the wdiole of the lands, it must 
be necessarily coniincd to the manifest intention of the 
parties declared in the deed, that is to say, to one undi¬ 
vided third part of the estate; and the authorities in 
support of that are Co. Lilt. 48. 222. Perkins , 189. A 
man seised of Blackacrr and JFkilcacrc makes a deed of 
feoffment of both, and a letter of attorney to enter into 
both acres, and to deliver seisin of both of them according 
to the form and effect of the deed, and he enters into 
Blaclcacre and delivers seisin secundumformam charter; this 
livery and seisin is good, albeit he did not enter into both, 
nor into one in name of both, for when he delivers seisin 

of 
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of one secundum formam chartce , this is tantamount, and 
implies a livery of both. It is also laid down, that if an 
attorney does more than he is authorised by the command 
of his master to do, yet it shall be good with reference to 
that which he was commanded to do, and void for the rest. 
So here, if the attornies have done more than the com¬ 
mandment of their master authorises, yet they have exe¬ 
cuted their commands, and so far the livery is good. 
As to the other objection, that the livery and seisin is 
bad because the construction of the deed is, that the 
doweress is to have her estate in the same, manner as if 
she was put in possession of it by law,, and that therefore 
the livery ought to have been of one third part of the 
estate set out by metes and bounds, that is directly contrary 
to the plain meaning of the deed, as I have before stated; 
and all that is said only means that she should have as 
strong, as clear, and as valid a title as she M ould have had 
if she had recovered her doM r er by writ of dower; but it 
cannot possibly destroy the other part of the deed, which 
is calculated to give her an undivided third part of the 
premises. That objection, as w ell as the other I men¬ 
tioned, appears to be perfectly void of all foundation, and 
falls to the ground. The Judges concur with me on the 
first point, that the fine does not operate as a bar. With 
regard to the second objection upon which our opinion is 
required, it is a curious one, and requires a good deal of 
pains to make it intelligible to any one u r ho is not well 
acquainted with the forms and terms of law. This is a 
proceeding by ejectment by two supposed demises, both 
of which are perfect fictions, and known to every person 
within a month after he comes into Westminster-hall to 
be fictions merely, and therefore it is a proceeding to 
which an objection on mere form should receive little en¬ 
couragement, and be as little countenanced as possible. 
It happens that an exception very similar was taken on 
error in a case in the Court of King’s Bench, 2 Sira . 1180. 
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which Court was of opinion, that the judgment of the 
Court of King’s Bench in Ireland ought to be affirmed. 
In that case there were two demises alleged for the same 
term by tw o different persons of the same premises; the 
judgment was, that the Plaintiff should recover his terms: 
there w'ere two terms for a certain number of years men¬ 
tioned, one in each of the demises; the terms being the 
6ame, to expire ihe same moment; the objection was 
made before the Court of King’s Bench in England, that 
jt was impossible the Plaintiff could have a right to recover 
the two forms according to the w'ords of the declaration, 
because if A. devise to a man an estate for 40 vetfrs, and 
then B. at the same moment devise the same estate to a 
man for 40 year£, it is iimpossible both can have a right, 
one or other must have a right to it. The objection 
made to the Court of King’s Bench was, that the judg- 
ment s Was inconsistent with itself, because it in effect said 
that both A . and B. were entitled to the estate. When 
the objection w r as made, the Court answered it as such 
an objection deserved to be answered; they said, (though 
what they said was not very likely to happen,) it might 
be in rerum naturu that the estate might have belonged to 
two joint tenants, who might have refused to concur in 
one lease, but each might have made a lease of the whole, 
which would operate as a lease of the moiety. Upon that 
stretch of imagination the Court of King’s Bench in Eng¬ 
land affirmed the judgment given in the Court in Ireland. 
In this case there is much clearer and stronger ground for 
affirming this judgment, notwithstanding the objections 
made to the word w terms.” The unfortunate letter “ s” 
is found added to the word term; but the ground upon 
which it is not necessary to yield to this objection is, that 
the whole of the evidence is not brought before your 
Lordships. This does not come before your Lordships 
by special verdict, but by bill of exceptions to set aside the 
judgment upon the operation of the fine: what other evi¬ 
dence 
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donee was given besides that here stated does not appear; 
but it docs appear by both the cases, and particularly by 
the ease of the Plaintiff in Error, that there was a great 
deal of other evidence given, besides that which appears in 
the case, that is not brought before your Lordships: and 
for any thing that appears there might be a title to ano¬ 
ther undivided third of the estate devised under the Plain- 
tiff in Error, Ebenezer Radford Rowe: and therefore upon 
the case, as it now stands on the second objection as well 
as the first, the learned Judges are of opinion ^hat there 
is no Error. • 

Whereupon the Lord Chancel lor* moved, and it was 
resolved accordingly, that the .judgment given in the 
Court of Exchequer-Chamber in {rehind, affirming the 
judgment of the Court of Exchequer in Ireland , be af¬ 
firmed ; and it was ordered that flic record should be re- 
jnitted (n). * • 


1805 . 


Bows 

c. 

Power. 


(«) In Shepherd's Touchstone, p. 

♦8. Anne Twist’s case is referred to 

as a decided case, and which in 

principle is in direct opposition to 

Ihc present decision. The passage 

is thus: “ And if one seised of land 

in fee marry a wife, and after make 

a lease of this land to A. for life, the 

reinaiudcr to B. in fee, and B. levy 

a fine, with proclamations, and the 

husband die, and the wife do not 

make her claim, fyc. within five 

\ears after the death of her bus- 
• 

band, hereby she is barred of her 
dower for ever, notwithstanding the 
estate for life in A ., but if the re¬ 
mainder of B. had becu put to a 
right at the time of the fine levied, 
she might have avoided the fine by 
pica, quod partes finis nihil hubnerunt” 
Hv. In the present ease, the fine 
levied by Richard Rowe the younger 
during the life estate of his mother, 
in her one-third of the premises, 


the said Richard Roue having the 
remainder in tail expectant upon 
the demise of his mother, which is 
similar to the tine levied by B. 
during the life of ’A. in Ann Twist's 
ease, was held not to operate upon 
that one-third against strangers. 
One of the learned Judges has kind¬ 
ly enabled the reporters to state 
that Amw Tu-ist’s case was under 
their consideration in this case of 
Rom v. Bower. Anne Twist’s case is 
shortly stated in Hobart, 265. but 
without any judgment, and the 
pleadings are to be found in Winch’s 
Entries, p. 358. ct scq.; but the 
Roll having been searched by direc¬ 
tion of the Judges, no judgment 
appeared to have been eutered. The 
learned author of the Touchstone 
was therefore probably mistaken 
in supposing any judgment to have 
been given in that case which lie 
cites in support of his doctrine. 
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A. being seise<l*of 
l>inds,holden upon 
leases for live», de¬ 
vised to B. his 
brother, all his real 
and freehold es¬ 
tates, subject to an 
annuity to his mo¬ 
ther for her life, 
“ but in case B. 
should die before 
he attained the age 
of 21 years, or 
without issue liv¬ 
ing at his death” 
to his mother for 
ever. A. died; B. 
attained the age 
of 21, and then 
died without issue, 
lield that the 
word “ or” in the 
devise over must 
be construed as 
“ andand that 
the mother took 
nothing upon the 
death of B. 


CASES in MICHAELMAS TERM 


(IN THE HOUSE OF LORDS.) 

ft 

Fairfield (on the Demise of Amory Hawkeswortii 
and Martha his Wife, and of Amory Hawkes- 
worth and Daniel Prendergast) t. Morgan ; in 
Error. 

T HIS was an ejectment, brouglft in the Court of Com¬ 
mon Pleas in Ireland. 

Upon the trial of this cause, the jury found a special 
verdict, the substance of which was as follows: Ben¬ 
jamin Smith the elder, late of the city of Dublin, Esquire, 
deceased, was at his death seised of several messuages 
and plots of ground in the said city, which he held by 
several leases during the lives of the Prince of Wales , the 
Duke of York , and the Duke of Clarence , granted to him 
and his heirs, and renewable for ever, at certain reserved 
rents, amounting together to 196/. yearly, besides renewal 
fines; and which premises then produced an increase or 
profit rent of about 324/. a-year. The said Benjamin Smith 
died in Dublin intestate, leaving Martha (one of the lessors 
of the Plaintiff) his widow, and two sons, namely, Na¬ 
thaniel Nesbit Smith, his eldest son and heir, and Benjamin 
Smithy then minors, and no other issue. On the decease 
of the said B. Smith the elder, the said Nathaniel Nesbit 
Smith entered upon his said father's freehold estates as 
heir at law, and held the same till his death. The said 
Marthay the widow of Benjamin Smith the elder, inter¬ 
married with Amory Hawkeszeorth Esquire, one of the 
lessors of the Plaintiff. The said Nathaniel Nesbit Smith 
departed this life on the 20th of March 1792, having on 
that very day made and duly executed his last will and 
testament, in the words following:—“ In the name of 
God. Amen. I, Nathaniel Nesbit Smith of the city of 

Dublin , 



in the Forty-sixth Year of GEORGE III. 


39 


Dublin , do make and publish this my last will and testa¬ 
ment. First, I will that all my just debts an<f funeral 
expences shall be paid by my executors hereinafter named. 
And as to my real and personal estates, I dispose thereof 
in the following manner, that is to say, I give, devise, 
and bequeath unto my brother Benjamin Smith all my 
real and freehold estates, subject to an annuity of 501, per 
annum , which 1 will, bequeath, and devise to my honoured 
and much esteemed mother, Martha Hawkesworth , and 
which annuity 1 will and direct shall be paid to fjer during 
her life out of the rents and profits of my s£idreal estates, 
to and for her own sole and separate use, and that her 
receipt alone under her hand shall be a Sufficient discharge 
for the same. But in case my brother Benjamin Smith 
should die before he attains the'age of twenty-one years , or 
zeithout issue living at his death* I give, devise, find be¬ 
queath my said real estates to my mother for eVter. I 
give and bequeath all my plate, jewels, watches, bonds, 
debts, arrears of rent, and all my other personal property, 
which I may die possessed of, or entitled unto, to my said 
brother Benjamin Smith; and after his death to my mother 
Martha Hawkesworth, And my will further is, that if 
the said annuity be in arrear for one month after the 
same shall be due and payable, it shall be law fill for the 
said Martha as to any part of my said real estates to enter 
and distrain the same. And I do hereby constitute and 
appoint my said brother Benjamin and my said mother 
executors of this my will. In witness whereof I have 
hereunto set my hand and seal this 20th day of March 

1792. ” The said Benjamin Smith , on the 28th of June 

1793, attained his age of twenty-one years, and by inden¬ 
tures of lease and release, dated respectively the 1st and 
2d days of July 1794, conveyed the said premises to 
John Rainsjbrd and his heirs, for certain trusts and pur¬ 
poses. By indentures of lease and release the said Ben¬ 
jamin Smith and John Rainsford } in consideration of the 
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slim of 281 21. conveyed the said premises to the said De- 
fendant ^William Ford Morgan and his heirs, subject to 
the said several yearly rent6 and renewals, fines and cove¬ 
nants, and also to the payment of the said annuity of fifty 
pounds to the said Martha Hawlcesworth during her life. 
The said Benjamin Smith , on the 2d of February 1795, 
died intestate, unmarried, and without issue. 

After argument in the Court of Common Pleas iq 
Ireland , judgment was unanimously given for the De¬ 
fendant. 

To reverse this judgment, a writ of error was brought 
in the Court of King’s Bench in Ireland , where the judg¬ 
ment of the Court.of Common Pleas w r as affirmed against 
the opinion of one judge. 

And to reverse these judgments of the Courts of Com¬ 
mon Pleas and King’s Bench in Ireland , a writ of error 
w as bcought in the‘House of Lords. 

The substance‘of the reasons for which the Plaintiff 
in error prayed that the judgments might be reversed 
was as follows: This case depends upon the construc¬ 
tion which ought to be given to that part of the will of 
Nathaniel Nesbit Smith , which devises his real and free¬ 
hold estates to his younger brother Benjamin Smith; but 
in case Benjamin should die before he attains twenty-one, 
or without issue living at his death, to his mother, Mrs. 
Hawl'eszcorth , for ever; Benjamin Smith having died 
without issue after attaining twenty-one. On the part 
of the lessors of the Plaintiff, the construction contended 
for is, that the devise over to Mrs. Jfawkcsworth is made 
to take effect upon either of two contingencies, that is, ei¬ 
ther in the event of her son Benjamin's dying under twenty- 
one, which did not happen, or in the event of his dying 
without issue living at his death, which did happen, 
and consequently, that the happening of the latter con¬ 
tingency is sufficient to entitle Mrs. Ilazjpkesworth to the 
leasehold for lives in question. On the part of the De¬ 
fendant 



in the Forty-sixth Year op GEORGE III, 


41 


fendant in error who derives as a purchaser from the tes¬ 
tator’s brother, Benjamin Smith , the construction Insisted 
upon is, that the devise over to Mrs. Hawkesworth is 
upon one contingency, consisting of two branches, name¬ 
ly, the contingency of her son Benjamin's dying under 
twenty-one, and without leaving issue; and that in this 
view, the latter part of the contingency having happened, 
and the former branch being now.impossible, the devise 
over to Mrs. Hawkesworth cannot operate. The question 
therefore between the parties is, which of the two con¬ 
structions should be adopted. * « 

The construction contended for by the Defendant is di- 
* 

rectly contrary to the language of the testator; who by 
the use of the word “ or ” has made two contingencies, 
whereas the Defendant’s construction, by substituting 
“and ” for “ or,” consolidates them into one.—It may be 
admitted, that there are cases, especially*on wills, wlfere it 
is the duty of the Courts to change and reject the words of 
a written instrument. But it is a settled rule never to de¬ 
viate from the proper sense of words where the language 
is unambiguous, unless it can be collected from the instru¬ 
ment itself, or the subject, tliat they were intended to be 
used in a different sense. Here the words are unequivo¬ 
cal, nor is there any thing to be found in the language of 
the testator, to shew that lie did not mean to U6e them in 
their proper sense. Then is there any thing in the na¬ 
ture of the devise itself to require the rejection of dis¬ 
junctive language ? Nothing can be more common than 
the contingency which gives the estate to the mother on 
the death of the brother, without issue living at his death. 
Nor is there any absurdity in limiting two freehold leases 
to a mother in case of a brother dying an infant, though 
the effect of such a limitation might be to exclude the 
issue of the brother in case *of his marrying under age. 
It is very common to postpone the vesting of the fortunes 
of younger children till @1, both in settlements and 

wills* 
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wills. There is nothing unreasonable in supposing that 
the testator meant to discourage his brother from mark¬ 
ing before 21. If the first part of the contingency stood 
alone, it would exclude the wife or issue of the devisee 
in case of his dying under 21, and why should the addi¬ 
tion of another contingency in favour of the mother, ren¬ 
der both less favourable than if there had been only one ? 
The event of the brother dying under 21, leaving issue, 
was much too remote a possibility to justify an altera¬ 
tion of the testator’s expressions to the prejudice of the 
mother. For at the date of the will, the brother wanted 
but 15 months of 81, and was unmarried. And indeed, 
in case of the brother so dying under 21, and leaving 
issue, it is not impossible that the testator should intend 
to give the estate to their grandmother, whom the testa¬ 
tor distinguishes with an epithet of affection, to whom he 
devises over the estate for ever, to whom the issue of his 
brother would be inheritable, and from whom they would, 
in all probability, finally receive the estate. There are 
indeed several cases, to the number of nine, which will 
probably be relied upon for the Defendant. These are 
Baldwin v. Cock , or Truepennie £ case, 1 And. 161. Mo. 
239. Owen , 52. 1 Leon. 74. and Gouldsb. 71. also 
stated Co. IMt. 225. a. Cro. Eliz. 270. 1 Rol. Rep. 310. 
and 2 Brownl. 292. Lord Mordaunt , v. Vaux , 1 Leo. 
243. Cro. Eliz. 269. and noticed Co. Litt. 225. SouUe v. 
Gerrard, Cro. Eliz. 525. Moore , 422. and Noy, 64. 
Price v. Hunt , Pollexf. 645. Barker v. Suretees , 2 Stra. 
1175. Walsh v. Peterson , 3 Atk. 193. 9 Mod. 444. edit, 
by Leach. Framlingham v. Brand , 3 Atk. 390. 1 Wils. 
140. Brownswordv. Edwards , 2 Ves. 243., and Wright 
d. Burrell v. Kemp , 3 Term Rep. 470. In these cases 
a disjunctive has been construed a conjunctive, S? vice 
vend, in order to correct an apparent blunder, and to 
make sense of what would otherwise be absurd, as in 
Chapman ▼. Dalton , Plowd. 289. and other cases there 

put. 
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put. In Baldwin v. Cock , where a lease was made to 
a man and woman on their marriage for 21 years if “ he 
and she or any child or children ” between them should 
so long live, it was determined upon the death of the 
wife the lease survived to the husband. But the case fur¬ 
nished special grounds for so doing. The lease being in 
effect to husband and wife in joint tenancy, it was accord¬ 
ing to the doctrine in BrudneW s case, 5 Co. 9. equivalent 
to a lease to them and the survivor, and shewed an intent 
that the survivor should take; and as the words conclud¬ 
ed disjunctively with respect to the children, there was 
the better ground for adopting a disjunctive construction 
in the former part. It appears from the expressions 
both of Coke and Anderson , that these were the reasons 
which influenced the Court. The same reasoning ap¬ 
plies to Lord Mordaunt v. Vau.r., There it having been 
declared that a fine should enure to the* use of the daugh¬ 
ters till the son returned from beyond sea, and came to 
his full age, or died, which of the said times} days, or 
hours came first, it was adjudged that the use in favour 
of the daughters determined either on the son’s return, 
or attaining 21, as well as dying. The reason was, 
that the “ or ” at the end of the limitation controlled the 
u and ” at the beginning; and indeed the words “ which 
of the said times, days, or hours came first,” almost 
excluded a different construction. The authority of most 
importance to the Defendant is Soulle v. Gcrrard. Ac¬ 
cording to the report in Moore , the words were, u If he 
die without issue or before his age of 21 years;” that 
being a devise upon the death of the first taker without 
issue generally, would be considered as an estate tail, and 
the limitation over being considered as a remainder might 
be deemed a sufficient reason for construing the words 
conjunctively. This construction therefore was merely 
consequential: and the report in Noy simply represents it 
as the essence of the case, that a devise to A, and his heirs, 
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and if he die without isstie to three others, is an estate 
tail: without taking any notice of the consequential con¬ 
struction of the disjunctive word “ or.” According to 
the report in Cro. Eliz. the words were “ to R. and his 
heirs for ever; and if R. died within the age of 21 years, 
or without issue, then equally among his three other 
sons.” R. had issue Mary , and died within age. It was 
contended for Mary , 1st, that “ or ” should be construed 
“and;” 2dly, that the devise to the three sons was void, 
being after a fee. The answer to the first ground was, 
that to take*>r for and would be to construe the intent 
against the direct word of the devise or, which never could 
be. The whole Court held, that the devise over, so far as 
it was on his dying within age, was void, being after a fee; 
but they thought that the* word issue was explanatory of 
the word heirs, and gave to R. an estate tail. Neither 
Andirson C. J. nor Beaumont J, said any thing about 
construing “or ,s for “and;” and the other twt^Judges, 
Walmeshy and Ovsen J s., only 'Said, that if the remainder 
could have passed on the contingency of the first devisee 
dying within age. yet it ought not to commence until the 
dying without issue had also taken place. But in this 
Walmedey relied materially on the constructive estate tail, 
and also upon the word “then,” which he thought applied 
to the latter contingency only; and was the same as if it 
had been “when the devisee shall die without issue.” 
It appears therefore that the case entirely proceeded 
upon the rejection of the former contingency, that Ander¬ 
son C. J. and Beaumont J. did not so much as advert to 
making disjunctive contingencies conjunctive, and that 
the two other J udges only adverted to it, under the sup¬ 
position of their not rejecting a contingency which they 
did reject, and upon the ground of special words nnd in¬ 
tent, which in effect reduced the case before them to the 
simple contingency of the devisee dying without issue. 
In addition to this, the words of Lord Holt in Hdliard v. 

1 Jennings, 
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Jennings, 1 Ld. Raym. 505. may be referred to in answer 
to the argument, that the word “ or” should be there 
construed “ and,” who said, “ there is no necessity to 
construe ‘or* as ‘and* in this case; and the case of 
Soulle v. Gerrard was adjudged to be an estate tail; and 
it may be it was the father’s design to restrain the marriage 
of his son before the age of 21 years.” Lord Raymond 
adds, that the Court gave no positive opinion upon the 
point; the case having been adjourned at the importunity 
of the counsel for the son’s devise. But the case at least 
shews the opinion of Lord Holt , that Soulle v. Gerrard 
was no judicial authority for a decision. 'The case of 
Price v. Hunt was a devise of lands and chattels to the 
testator’s wife, till his son Jo/o? should httain 14; and if 
she should die before that time, then to the son, his heirs 
and assigns for ever ; and in case his son should die “ be¬ 
fore he should attain the age of 2l years, or have issue of 
his body lawfully begotten living, ” then, to the wife for 
life, and after her death to the testator’s brother-in-law 
and his heirs. The mother having died after the son 
had attained 14, and before he had attained 21, and the 
son having afterwards attained that age, and died without 
issue, judgment was given for his heir against the devisee 
over. No reasons for this judgment are stated in the 
report, and only the argument of Poller fen himself for the 
heir at law. On this case it may be observed, that the 
first devise expressly included the heirs of the devisee; 
thut the first devisee was a son, and the devisee over only 
a brother-in-law; that thochattels as well as lands were 
Included in the first devise, so that if the issue left by the 
son dying under 21 were to be preferred to the devisee 
over, they would take the whole property. But in the 
present case, the testator has expressly given the personal 
property to his mother after his brother’s death, thereby 
giving her so far an entire preference to the issue of his 
brother; which renders it the more difficult to assume 
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against the testator’s own words that he could not mean 
to give any limited preference as to the real estate. Nor 
are the words in Price v. Hunt so strongly* disjunctive as 
here; the word u without” being omitted; for instead 
of “ or without issue living at his decease,” the words 
are, e< or have issue living.” And these words were still 
more exclusive of the devise over than in the present case; 
for if the son had issue born alive, the devisee over ac¬ 
cording to the letter would be excluded, though such 
issue should not have survived the son. The arguments 
of Pollexfen are very unsatisfactory. He first contends 

that a devise that A. shall take if B. die under 21, or with- 
« # • 

out issue living, is the same as a devise that A. shall not 
take if B. attain £l, or KaVe issue; thus converting an af¬ 
firmative into a negative contingency. He then relies upon 
the sense of the testator^ and argues, 1st, that if the latter 
words* were construed, if he die before having issue at, any 
time , the former branch of the contingency, if he die be¬ 
fore 21, would be insignificant, being included in the 
other. 2dly, That a disjunctive construction might dis¬ 
inherit the issue of the devisee dying under 21; and, 
3dly, that it might prevent his marrying under 21. To 
the first reason it may be answered, that dying under 21 
is a great significant contingency, since it added to the 
£ failure of issue the contingency of d)ing under 21, w he¬ 
ther with or without issue; to the two last that if is very 
common to discourage marriage, particularly of sons 
under 21, and for that purpose to prevent a transmissible 
interest vesting before that age. The authorities relied 
on were Lord Mordaunt v. Vaux , and Soullr v. Gcrrard , 
which have already received an answer. The case of 
Barkerv. Ssuretees was a devise to a grandson in fee, but if 
he died before 21 or marriage, and without issue, to a 
stranger. Here the first devise was in fee, the devisee over 
a stranger, and no part of the property was given to the 
devisee over whether the grandson died without issue or 

not. 
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not. But besides all this, the contingency itself was partly 
disjunctive and partly conjunctive, in which case it is 
said, Co. Litt. 225. that the construction must be through* 
out as the case may require. And indeed no other than 
a conjunctive construction could have been put upon 
these words, for the grandson could not die unmarried, 
and yet have lawful issue. And it may be added, that the 
words “ then and in such case” in the singular, shew that 
one entire contingency only was contemplated. The 
case of Walsh v. Peterson , according to 9 Mod ., was a de¬ 
vise by a will in fee to the testator's son, and in case he 
should die before 21 and without leaving issue, then to 
his wife in fee. By a codicil reciting this devise, he de¬ 
vised that “ in case his son should die before 21, or with¬ 
out issue as aforesaid to his wife for life, with remainders 
over.” In the report in Atkyns the will is stated in the dis¬ 
junctive as well as the codicil, but* the report in 9 Mod. 
is the most full, and it appears from the argument of‘the 
Solicitor-General that the will was in the conjunctive. 
Lord ITardwicke held that a fee passed to the son, the de¬ 
vise being to him and his heirs; and that the word “ and” 
in the will was not controlled by the word “ or” in the 
codicil; that the words u as aforesaid” in the codicil 
qualified the disjunctive by reference to the conjunc¬ 
tive. His Lordship is indeed stated to have said in¬ 
cidentally, that where a devise is to A. and his heirs, and 
if he die under 21 or without issue, the or had been con¬ 
strued and to prevent the disinherison of the issue. But 
this was not the point in judgment, and if it were, it 
would not apply to this case, where the first devise is not 
in fee. The case of Framlingham v. Brand, according to 
the report in Atkyns, was a devise to A., his heirs and as¬ 
signs for ever; u and in case he shall happen to die in his 
minority and unmarried, or without issue,” to B. in fee. 
According to Wilson it is or unmarried. If Atkyns (and 
his report is most full) be correct, then the devise was 
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partly conjunctive and partly disjunctive. But supposing 
it to have been wholly disjunctive, still Lord Hardwioke 
appears to have proceeded upon the apparent ihtent that 
the devisee over should not take if A. attained 21, which 
Blight have been inferred from the first devise being to A. 
and his heirs. Besides, unless the will had been so con¬ 
strued, the words “ dying without issue” would have been 
too general tor an executory devise; whereas in the pre- ■ 
sent case the words are confined to issue living at the de¬ 
cease of the first devisee. In Brownsword v. Edwards the 
devise was to trustees till J. B. should attain 21, or have 
issue, then to J. B. and the heirs of his body; but if 
J. B. should happen to die before 21, and without issue, 
then over. Lofd HaY&zszicke thought that it was the in- 

“J 

tention of the testator to give an estate tail to J. B. when 
he should attain 21, or leave issue, and that the devises 
overrfrom thenceforth operated as remainders, which till 
then operated as executory devises. But he did not pro¬ 
fess to change a naked conjunctive into a disjunctive. 
His opinion proceeded upon the apparent intent which 
might be collected from the devise to J. B. and the heirs 
of his body. Indeed the contingency in the will was in 
the conjunctive, and Lord Jlardwicke's construction was 
for the conjunctive. The case of IVf ight d. Burrell v. Kemp 
was a surrender to the use of W. for life, remainder to 
the U9e of the issue of his body, but in case he should die 
in the lifetime of the surrenderor, or without issue of hi 9 
body, then and thereupon the surrendered premises should 
go to the right heirs of the surrenderor lor ever. The 
Court of K. B. construed the word il or” as and” upon 
the ground of the clear intent of the surrenderor to prefer 
the issue of W. (his natural son) to his own right heirs, 
which might be inferred from the express remainder over 
to the issue, which they would not suffer to be revoked by 
an inaccurate expression in the introduction of the ulti- 
mate limitation. It was quite unaccountable, that after 
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an express limitation to the son for life, with renfkinder 
to his issue, the testator should mean to exclude such issue, 
if the son should die in his lifetime. None of the nine 
cases therefore, warrant the construing a disjunctive con¬ 
tingency conjunctively without special evidence of intent. 
Yet the reasons for the judgments below were founded 
more.upon the authority of these precedents than the rea¬ 
sonableness of the construction. The authorities for 
violating the language of the testator thus furling, it is 
not necessary to produce many to shew that his words 
ought not to be altered into the reverse of the sense w hich 
they import. The language of Lord Holt has already 
been adverted to. In Woodward v. Ghisl rook , 2 \\ rn . 3S8. 
Lord Holt acted upon the principles of his opinion in 
Hdliard v. Jennings, and the Court of Chancery decreed 
accordingly. There the testator devised a house to his 
sons J. and T. and the heirs of their bodies in moieties, 
and other houses in like manner to his other children ; 
but if any of his children should die before 21, or un¬ 
married, his part should go to the survivors. Two of 
the sons having attained 21, and died unmarried, the 
Court of K. B. held that the clause of survivorship ope¬ 
rated, and a partition was decreed in Chancery in con¬ 
formity to this determination. And tins case is particu¬ 
larly strong, on account of the previous limitation to the 
heirs of the bodies of the children. To this may be added 
Chuman d. Olixtr v. Brown , J Burr. 162(5. to shew the 
strong inclination of the Court against construing wills 
contrary to express provisions, except from necessity; 
where the will would otherwise be absurd or inconsist¬ 
ent. Lord J/ansJidd there said, u A Court of Justice 
may construe a will; and, from what is expressed, neces¬ 
sarily imply an intent not particularly specified in words. 
But w e cannot from arbitrary conjecture, though founded 
on the highest degree of* probability, add to a w ill or sup¬ 
ply the omissions." Lord Uardwicke. though generally 
Von* II. N. S. E . liberal 
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liberafin construing the intent of testators, would not 
supply a contingency omitted in the most favourable case 
that could exist. A mother devised her real and per¬ 
sonal estate to her daughter, who was an only child, and 
if she died before she was of age to dispose thereof, then 
devised it over. The daughter lived to lie married, and 
died, leaving a daughter, between 20 and 21. Lord Hard- 
isicke decreed for the devisee over as to the real estate.” 
The case referred to is Bellasis v. Uthzcatt 1 Atk. 420. 
And JVilmott J. added, “ How can we make wills, and 
insert words Arbitrarily aiid by conjecture ?” In Hay v. 
Earl of Coventry , 3 Term Rep. 85. where the question 
was, whether wof ds of inheritance could be supplied in a 
limitation to daughters, the previous limitations to the 
sons being in tail, Lord Kenyon said, “ The general rule 
which t is laid down in \he books, and on which alone 
Courts can with safety proceed in th£ decision of questions 
of this kind, is to collect the testator’s intention from the 
words which he has used in his will, and not from con¬ 
jecture. It is not necessary that any technical or artifi¬ 
cial form of words should be used in a will; but we must 
collect the meaning of the testator from those words 
which he has used; and cannot add words which he has 
not used.” The language of the Court in Doe v. Perryn, 
3 Term Rep . 484. is equally strong against proceeding 
on conjecture. Lord Kenyon says, “ There is no doubt 
that legal formal words may be controlled by the’context 
of the w'ill. But we ought not to reject the legal mean¬ 
ing of those words, unless we are clear that in so doing 
we give effect to the devisor’s intention.” And Buller J. 
says, “ In this will the devisor has used the words i heirs 
of the body, children and issue,’ and having used them 
we are bound to say that he understood the meaning of 
each; and we cannot substitute one for the other, unless 
by unavoidable and necessary construction, in order to 
make sense of the will.” In Doe d. Davy v. Bummll y 

6 Term 
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6 Term Rep. 30. where, after a limitation to a woman 
and the issue of her body, as tenants in common, there 
was a devise over in default of such issue, or being such, 
if they should die under 21, and without issue, Lord 
Kenyon resisted any attempt to construe the clause dis¬ 
junctively. He says, “ There is no doubt but that a word 
of conjunction in a will has been construed in the dis¬ 
junctive, and vice versa a disjunctive word construed in 
the conjunctive, where it has been necessary to give effect 
to the devisor's intention. But unless there be some¬ 
thing in the will, from which it is to be collected that 
the devisor did not use such words »in the grammatical 
sense, the grammatical construction muft prevail." The 
language of the will being expressly in the disjunctive, 
nothing but the most cogent evidence of a contrary intent 
can justify rejecting an express devise to the mother in 
the event of the brother's dying without issue living at his 
death; there is nothing in any part of the will to shew 
such an intent, and the possible prejudice to the issue is 
no proof of the testator’s intent to give a transmissible 
interest to his brother before 21 , when opposed to lan¬ 
guage expressly denying it. There is no case founded on 
this single ground of a possible prejudice to the issue; 
they have all proceeded upon circumstances forming no 
part of this case; and indeed no precedents could justify 
an interpretation so contrary to the general practice of the 
courts and the doctrine of all the cases as that contended 
for. . Nothing but necessity, arising from the unaccount¬ 
ableness of the disposition, could justify such an interpret¬ 
ation. But, to repeat the words of Lord Holt, “ there 
is no necessity to construe ‘ or ’ as ‘ and ’ in this case, 
and it may be it was the testator's design to restrain his s 
younger brother’s marriage before the age of 21." Be¬ 
sides he might wish to enlarge the devise to his mother, 
for whom he shewed a partiality. He might have been 
influenced by the common practice of postponing the 

E 2 vesting 
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vesting of portions and provisions of younger sons till 
they lmd attained 21. He might think that it would not 
appear extraordinary that a will which in favour of his 
mother gave only a life interest in his personal estate to 
his younger brother without, transmissibility at any time, 
should deny transmissibility of a leasehold for lives till 
he attained that age at which provisions for younger sons 
are usually made transmissible, and he might not think 
any reason necessary to support such a devise. Be that 
as it may, such is the will, and it is not contrary to law, 
or reason, or* common practice in settlements. It may 
be added that as the brother attained 21, and died a ba¬ 
chelor, neither wife nor.i$sue can be affected, but only a 
person who purchased with his eyes open. 

The reasons were signed, 

* Tho. Plumeh. 

< 

' Fras. Hargrave. 


The Defendant in error prayed that the judgments be¬ 
low might be affirmed, for the following, among other 
reasons: 

First, The general intent of the testator, as far as it 
can be collected from his whole will, must prevail even 
against any particular clause, which, if taken separately, 
may have, or seem to have a contrary’ tendency. Robin¬ 
son v. Robinson , 1 Burr. 38. Doe d. Bean v. Halley , 8 
Term Rep. 5. Now in the present case, the general intent 
ofthe testator appears with sufficient clearness to have been 
to prefer his brother Benjamin and his issue before his 
mother; and that the mother was not to take to the ex¬ 
clusion of the children of Benjamin. This intent then 
ought to be carried into effect, and it cannot be carried 
into effect without construing the word u or ” in a con¬ 
junctive sense; since otherwise Benjamin might have died 
under age leaving children, and by reason of his dying 
under age the children would have been excluded. 

Secondly, 
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Secondly, To give to the wordor” a conjunctive 
sense, when the context and intent of the whole instru¬ 
ment require it, is neither a strained nor a novel con¬ 
struction. There is perhaps no word in the language of 
more equivocal effect than the word “ orby a slight 
variation of the phrase in almost any case, it may be 
made to have either a conjunctive or disjunctive oper¬ 
ation. A devise over, “ if A. should die before attain¬ 
ing his full age or day of marriage” does not take effect 
by strict grammar, “if A. either comes to age or mar¬ 
ries.” But change the expression to, “ if A. shall die 
befpre attaining his full age, or (before attaining his) day 
of marriage,” then, in strict grammar* the devise over 
takes effect, unless both happen; ytft the words between 
the parenthesis, which are used in the latter mode of ex¬ 
pression, must be understood in the former, in order to 
make sense of the passage. The consequence is,* that 
Courts have at all times paid little attention to a word, 
the effect of which depends on distinctions so small and 
subtle, and have construed the meaning in that w T ay 
which seemed most conformable to sense, without much 
attention to the conjunctive or disjunctive meaning of the 
particle used. This lias been done even in acts of par¬ 
liament. Fowler v. Padget , 7 Term Rep. 509. In wills 
it is grown into a settled rule of construction, that where 
there is a devise of an inheritance to any person, and a 
devise over dejpending on his age or issue, whether these 
two events are connected by a conjunctive or disjunc¬ 
tive particle, the estate of the first taker is absolute, if 
either of the events takes place : and this for one plain 
reason, expressed or implied in all the cases, namely, that 
otherwise if the taker should die under age leaving issue, 
such issue would be disinherited. Sowell v.Garratt, Moore, 
422. Price v. Hunt , Pollexfcn , 645. Barker v. Suretees, 
2 Stra. 1175. Walsh v. Peterson , 3 Atk. 193. S. C. 
9 Mod. 444. Framingham v. Brand, 1 Wilson, 140. all in 

E 3 point; 
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point; and Wright ex d. Burrel v. Kemp, 3 Term Rep . 
470. where the same conjunctive sense was given to the 
word “ or ” used in a surrender of a copyhold. 

V. Gibbs. 
Willm. Adam. 


This case was argued at the bar of the House by 
Plumer and Hargrave for the Plaintiffs in error, and 
Adam and Pari: for the Defendants in error, after which 
the following question was proposed to the J udges upon 
the motion of the Lord Chancellor: 

Whether, upon 'the death of Benjamin Smith after he 
attained 21 years’of age*, *.but without issue living at his 
death, Martha Hawkeszeorth , the mother of the testator 
Nathaniel Nesbitt Smith , became by virtue of his will en¬ 
titled to any estate in the several lands mentioned in the 
special verdict in this cause to have been granted to Ben- 
jamin Smith the elder, his heirs, and assigns, for the lives 
of the 1st, 2d, and 3d sons of His Majesty ? 

On this day the opinion of the J udges was delivered 
by 


Sir James Mansfield, Chief Justice of the Common 
Pleas. This is a writ of error upon a judgment of the 
Court of King’s Bench in Ireland , affirming the judgment 
of the Court of Common Pleas in Ireland , and your 
Lordships have proposed a question for \he opinion of 
the Judges. The case is shortly this; the testator Na¬ 
thaniel Nesbitt Smith was the son of Mr. Benjamin Smith 
and his wife, now Mrs. Ilawkesworth , and he had a bro¬ 
ther named Benjamin Smith: he made his will, dated in 
March 17 92, in these words: a First, I will that all my 
just debts and funeral expences shall be paid by my exe¬ 
cutors hereinafter named; and as to my real and personal 
estates I dispose thereof in the following manner, that is 
to say, I give, devise, and bequeath to my brother Benja¬ 
min 
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min Smith all my real and freehold estates, subject to an 
annuity of 501. per annum , which I will, bequeath, and 
devise to my honoured and much esteemed mother Mar¬ 
tha Hawkesworth , and which I will and direct shall be 
paid to her during her life out of the rents and profits of 
my said real estates to and for her own sole and separate 
use, and that her receipt alone under her hand shall be a 
sufficient discharge for the same; but in case my said 
brother Benjamin Smith shall die before he attains the age 
of SI, or without issue living after his death, I give, de¬ 
vise, and bequeath my said real estates to my said mother 
for ever.” The events that took place after the death of 
the testator are these; his brother^e/i/Vi/pin took possession 
of the premises, and died after attaining the age of 21, 
without leaving any issue. It 4s contended on the part of 
the Plaintiff in error, that as Bejijamin Smith lived to 21 
years, but died without issue, and both the events *did not 
happen of his living to 21 and leaving issue, he became 
entitled on account of the word “ or.” The words are, 
<£ but in case my said brother Benjamin Smith shall die be¬ 
fore he attains the age of 21, or without issue living at 
his death, I give, devise, and bequeath my said real estates 
to my said mother for ever.” The question therefore de¬ 
pends upon the effect of the word u or,” whether it is to 
be taken disjunctively, or as if the conjunction “and” 
had been used. The estate is' given to his mother in case 
his brother died before 21, or died without issue ; if it 
was necessary for both these events to happen, of course 
she would only be entitled to it upon their happening. 
A great deal of ingenious argument has been employed 
to shew that this word “ or” could not be construed as 
“and,” so as to make it necessary that both the events 
should happen to entitle the widow; but on the other 
hand, in cases very similar a great number of instances 
were cited, in which the same word “ or” has been de- 

' m 

termined to be used in a conjunctive sense, and so it must 
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here in order to comply with the intention of the testa¬ 
tor : and all the Judges concur in the opinion, that this is 
the true sense of the word u or” in this case, and that the 
judgment ought to be affirmed. The contrary construc¬ 
tion of this will would make the devise as absurd as could 
be well imagined. The testator gives all his estates in 
the most general way to his brother Benjamin , by which 
he would take not a limited interest but the whole abso¬ 
lute interest. But this would be an estate for life if the 
word i( or” were to be used disjunctively; and if it were 
to be so construed this consequence would follow, that 
Benjamin could never have had the real use of the pro¬ 
perty, though the ^testator jgives it to him; he could nei¬ 
ther have sold or mortgagee! it, let his family hive been 
ever so large; for unless he had had issue living at the 
time of his death, the mother would be entitled; so that 
he WQuld never have had the absolute estate. Besides 
this, if a different event had happened from that which 
took place, if an event vice versa had taken place, and 
Benjamin had had children, and had died a day before lie 
obtained the age of 21, those children could not have 
taken or been at all benefited by the estate, but it must 
have gone oyer to the mother. The idea of a devisor 
giving an estate to a brother to enjoy it during the life of 
the mother, who was likely to die before her son, and to 
make a will to exclude the issue of his brother, is so ab¬ 
surd and improbable, that it is next to an impossibility to 
impute such an intention to him. Upon these grounds 
the Judges are of opinion, that this lady in the words of 
the question, upon the death of Benjamin Smith after the 
age of 21, without issue, did not become entitled to any- 
estate mentioned in the special verdict in this case. 

J udgment affirmed. 


2 
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Lovibokd v. Sir John Morsiiead Bart, et Ux . 



Nov. 6. 


fyA YLEY Seijt. moved that a fine levied in this case The affidavit of 
might be allowed to pass. acknowledgment 

It appeared that the fine having been duly acknow- the com^ 
ledged in England by Lady Morshead , was sent to mis^lonm, in 
Verdun in France to be acknowledged by Sir John but “ot 

, , , . , , n signed, appearing 

Morshead , who was a prisoner there, before two com- to ^ in t||e dine 

missioners, Richard Estzcick and Thomas Tetter; that hand-wrMingashis 

it having been accordingly acknowledged before them by “‘? natu,et0 rlu,lc * 
55 . . . knowledgment at 

Sir John Morshead, an affidavit of that fact was made the foot of the wa- 

by Thomas Letter , which affidavit howeyer was not sub- aml concord, 

scribed by^Thomas Letter , but from the subscription of his of^hewrU^^mi 

name to the caption at the foot of»the praecipe and concord, S urU affidavit hav. 

and indorsed upon the writ, it appeared that the name of been taken and 

Thomas Letter in the body of the affidavit was in his $wn by 'twoEtiJiir** 

hand-writing. In consequence of the president of the magistrates on ao 

tribunal at Verdun (who was the only person there autho- f 0,,nt of an exor ‘ 

. , , i » i • - , , . . . bitant demand of 

rised to take an affidavit) having refused to administer the percentage on the 

oath unless the sum of 4 livres 8 sous for every 100 livres P art «f the French 
of the value of the estate (of which the annual value was ^takVaffidavits 1 • 
2000/. sterling) were paid to the French government, two the Court allowed 
English magistrates then prisoners at Verdun , Mr. Nicholls , t,lr fiuc t0 l >asv 
a justice of the peace for the county of Oxford , and Mr. 

Clive , a justice of the-peace for the county of Iferefold, ad¬ 
ministered the oath, and attested the affidavit in the follow¬ 
ing words: “ The president of the tribunal of this place 
being the only magistrate authorised to take an oath, artd 
refusing to receive an affidavit unless a per centage of 
4 livres 8 sous upon each hundred livres upon thevalue of 
the estate is paid to the French government, we, two of his 
Majesty’s justices of the peace, have thought proper to re¬ 
ceive the within affidavit from Thomas Letter , one of the 
commissioners named for taking the acknowledgment of 
the fine from Sir John Morshead Baronet. (Signed) 

John 
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John Nicholls. E. B. Clive. Verdun.sur mcure, 2d 
Sept. 1805.” 

The Court being satisfied upon an examination of the 
hand-writing of the caption, indorsement, and affidavit, 
th^t the name of Thomas Letter mentioned in the letter 
was in his own hand-writing; and considering the de¬ 
mand made by the president of the tribunal of Verdun 
as too exorbitant to be complied with, allowed the fine to 
pass. 


PeARSE iv PoRKLINGTON. 

c 

Defendant having this case, which was an action for making a false re¬ 

the assizes on the tern of a writ, the venue having been laid in Suffolk, 
absence of a wit- an( f the cause set down for trial at the last assizes for that 

fused^toleuhe county, the Defendant obtained an order for putting off 
Plaintiff change the trial to the next assizes on account of the absence of a 
the venue to Mid - ma terial witness. 

dlescx. 

Baylcy Scrjt. on the part of the Plaintiff now moved 
for leave to amend, by changing the venue from Suffolk 
to Middlesex , stating that the Plaintiff would be put Co 
considerable inconvenience if the trial were to be post¬ 
poned to the next assizes, and that by granting the appli¬ 
cation the Court would only place the Plaintiff in the 
same situation as he would have been in if he itad origi¬ 
nally laid the venue in Middlesex, since the Defendant 
Could not have removed it, as many of the facts in an 
action for a false return must necessarily be proved in 
Middlesex. 

But the Court thought, that after issue had once been 
joined, and the cause had been taken down to trial, it 
was too late to change the venue; and that if this motion*' 

were 
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were granted, a similar application would be made by the 
Plaintiff in every case where the Defendant had put off 
the trial at the assizes on account of the absence of a 
witness. 
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Bayley took nothing by his motion. 


Martin v. Slade.. 

T HIS was an action against .the Defendant, as a she¬ 
riff’s officer, to recover penalties under the 32 Geo. 2. 
c. 28. The declaration contained several counts, one of 
which, the 8th, was for a penalty* of 50/. for taking the 
sum of one guinea for arresting the Plaintiff by virtue of 
a writ out of the Court of King's Bench; to which the 
common money counts in debt were added. 

At the trial before Heath J. at the summer assizes for 
the county of Essex , the Plaintiff proved the arrest, and 
that the Defendant demanded and received for the same 
the sum of one guinea, besides one guinea for the bail- 
bond, and that one guinea more was paid by the Plaintiff 
for supper. No proof however was given on the part of the 
Plaintiff of any table containing the allowance of a specific 
fee for an arrest; or of any other regulation respecting 
such fee by the officers of the Court of King’s Bench; 
but on the part of the Defendant it was proved, that in the 
Court of Common Pleas the sum of one guinea was always 
allowed by the prothonotaries in the taxation of costs. The 
counsel for the Defendant, upon the authority of Jaques v. 
Whitcomb , 1 Esp. N. P. Cos. 361. contended, that as no 
table of fees had been proved, there was no evidence that 
"more had been taken than the legal fee; and that the Plain¬ 
tiff 


Nov. 8. 

In an action on 
32 Geo. 2. c. 28. for 
penalties against 
a sheriff's officer 
for taking a larger 
fee upon aq arrest 
than is allowed by 
law, the Plaintiff 
must pro vethe sum 
allowed by law, 
the stat. 23 Hen. 6 . 
c. 9. not being the 
rule: And the 
Court will not set 
aside a nonsuit 
grounded on the 
want of such 
evidence, in order 
to enable the 
Plaintiffto recover 
the excess under 
the money counts, 
since he might 
have obtained re¬ 
dress by summary 
application. 
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tiff ought to be nonsuited; and the learned Judge being 
of this opinion, nonsuited the Plaintiff. 

Best Serjt. now moved for a rule to shew cause why 
this nonsuit should not be set aside, and a new trial had; 
contending, first, that the table of fees referred to in the 
12th sect, of the act did not apply to the case of an arrest, 
but related only to the acts of gaolers, or keepers of prisons, 
or other persons thereto belonging; and that the first 
sect, having directed generally, that no officer or minister 
should take \nore than was or should be allowed by law 
for any arrest; thte amount of such fee was to be sought 
for in such regulation as,had been made by act of parlia¬ 
ment, and was limited by the 23 H. 6. c. 9.; and, se¬ 
condly, that as it appeared in evidence that the Defendant 
had ^ken more than 'lie was entitled to, the Plaintiff 
ought to have a p new trial for the purpose of recovering 
the excess upon the money counts; and cited Lovel v. 
Simpson , 3 Esp. N. P. Cas. 


The Court however were clearly of opinion, that the 
regulations of the statute of H . 6. could not now be con¬ 
sidered as giving the rule for the amount of the fee to be 
taken, and that it was incumbent on the Plaintiff to give 
some evidence that more had been taken than by law was 
allowed. They further observed, that if the Defendant 
had extorted more than his due, the Plaintiff might make 
a summary application to the Court; and as the Plaintiff 
by proceeding for penalties had made a long record, and 
created a great unnecessary expence, it was but just that 
he should bear it; and therefore refused to interfere by 
setting aside the nonsuit 


Best took nothing by his motion. 
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WAddington v. Oliver. 

prpHIS was an action for goods sold and delivered. 

At the trial before Sir James Mansfield Ch. J. at the 
Guildhall sittings after last Trinity term, it appeared that 
on the 10th of September 1804, the Plaintiff agreed with 
the Defendant to sell him 100 bags of Kent hops, mer¬ 
chantable, of the growth of 1804, at 56s. per hundred 
weight, to be delivered on or before the 1st of January 
1805, as it might be agreeable to the Plaintiff. That on 
the 12th of December twelve bags were*delivered, and on 
the same day, or the next, payment thereof was demand¬ 
ed, which being refused, the writ was sued out on the 
13th of December. His Lordship being of opinion that 
the Plaintiff, having agreed to deliver 100 bags ofhops 
by a particular day, was not entitled to bring an action 
upon delivery of a part of the goods, nonsuited the 
Plaintiff. 


1805. 

Jw 

Not. ll. 

One agreed to 
deliver 100 bags of 
hops at a certain 
price by a certain 
time, and having 
delivered part, 
commenced an 
action for theprice 
thereof before the 
expiration of the 
time for the de- 
livery of the re¬ 
mainder. Held 
that such action 
could not be main¬ 
tained, the con¬ 
tract being entire. 


Shepherd Serjt. now moved to set aside the nonsuit, 
and urged, that as the Plaintiff was at liberty to deliver 
the hops at such times as he pleased before the first of 
January , and no time was stipulated for payment, the 
Defendant was bound to pay for them as they were de¬ 
livered. < 


The Court however was clearly of' opinion, that the con¬ 
tract was entire and could not lie split, and that the Plain¬ 
tiff therefore had no right to bring an action until the 
whole quantity was delivered, or until the time for deli¬ 
vering the whole had arrived. 


Shepherd took nothing by his motion. 
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Mountford and Another v. Horton. 


The first count 
of a declaration in 
Assumpsit, stating 
an agreement be¬ 
tween two per¬ 
sons, omitted tbe 
mutual promises. 
On motion in ar¬ 
rest of judgment, 
held that the 
agreement im¬ 
ported a promise. 


T HE declaration stated, that the Defendant was at¬ 
tached to answer the Plaintiffs in a plea of trespass 
on the case; and the Plaintiffs complained, that before 
and at the time of making the promise and undertaking 
thereinafter next mentioned, divers quantities of timber 
were about to l>e sold by auction; of which as well the 
Defendant fis the Plaintiffs had notice, and thereupon it 
was agreed by and between the Defendant and the Plain¬ 
tiffs, that if the< Plaintiffs should purchase any lots, and 
the Defendant should also purchase any other lots, that 


the Defendant should tfike to and have the timber, and 
that (he Plaintiffs should have the bark of the oak trees, and 
that the Defendant should permit the Plaintiffs to peel 
and take away the said bark at a proper time; that the 
timber was sold, and that the Defendant purchased one 
lot and the Plaintiffs another lot; that in pursuance of 
the said agreement the Plaintiffs permitted the Defendant 
to take to and have, and the Defendant did in fact take 
to and have the lot purchased by the Plaintiffs; and al¬ 
though the Plaintiffs were always ready and willing to 


pay the Defendant for the bark of the oak trees of the 


said two lots, according to the said agreement, and to havp 
peeled and taken away the said bark at a proper time, and 
applied to the Defendant to permit them so to do in 
pursuance of the said agreement, and tendered the price 
thereof, nevertheless the Defendant not regarding the 
said agreement in that behalf made as aforesaid, but con¬ 
triving, See. refused to permit the said Plaintiffs to peel 
or take away the said bark, whereby they lost great pro¬ 
fit. The remaining counts of the declaration were upon 
promises of the Defendant; in all of which it was averred 

in 
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in the usual form that he undertook and faithfully pro¬ 
mised.—Plea, Non assumpsit . 

Upon the trial of this cause a general verdict having 
been found for the Plaintiffs, 


1805. 


Mountford 
and Another 
v. 

Horton. 


Bayley Serjt. now moved to arrest the judgment, con¬ 
tending that as no promise was averred in the first count, 
it could not be considered as a count in assumpsit , but 
must be taken to be a count in tort upon the agreement, 
which might have been joined with a count in trover; 
that the statement of the agreement did not of itself 
amount to an averment of a promise, for that in actions 
of debt it was common to aver that certain things were 
agreed, whereby an action had accrue^; whereas if such 
averment of an agreement was equivalent to an averment 
of a promise, the declaration oughtjiot to be in debt, but 
in assumpsit . 

• 

Sir J. Mansfield Ch. J. Is not an agreement a pro¬ 
mise ? An agreement to pay money is a promise to pay 
money, and the case of an agreement upon which debt is 
brought, is itself a promise. 


The rest of the Court concurring, 


Bay ley took nothing by his motion (a). 


(a) In thecase of Starkey v. Cheese- 
man, 1 Salk. 128. where a similar ob¬ 
jection was taken to a count on a bill 
of exchange, Holt Ch. J. held that 
the drawing of the bill was an actual 
promise; and in Lowther v. Conyers, 
cltviif. .S’/m. 224. the same doctrine 
was applied to a count on a promis¬ 
sory note, where the promise was 
omitted. Also in Roe v. Gateho\av, 
2 Salk. 663, where the name of the 
Defendant was omitted in the aver¬ 
ment of the promise in die second 
count, the Court held that the same 
nominative should go to all the pro¬ 
mises, and therefore the declaration 
was well enough,; but in Buckler v. 


Angill , l Lev. 164. where the de¬ 
claration was, that in consideration 
that the Plaintiff would surrender a 
term, the Defendant solvere velletlQl. 
without stating any promise, the 
Court held the declaration bad; and 
the same doctrine prevailed in the 
case of Lee v. Welch, 2 Ld, Ray. 
1517. upon a similar declaration, 
and in Law v. Saunders , Cro. F.liz. 
913. where the name of the De¬ 
fendant was omitted in the state¬ 
ment of the promise, the declara¬ 
tion was held bad after verdict, 
there being no prior count by 
which the omission could be helped. 
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A carrier, who 
bv the usage of a 
particular trade, 
I- to be fot 
tin* ta^i'ia/e of 
goo, s In, the con¬ 
ic li-o. Has *10 
il-r 1 '! , 11 Jt*.in 
thn • i* i - "8t the 

COnMlht nil il 
t. ljwc 

due to hi n for ’he 
chi , tgc of oilier 
gooufc of the same 
•oil sent b\ the 
consignor. 


. Butler v. Woolcott. 

T HIS was an action of trover brought to recover the 

value of a quantity of butter, which came on to be 

tried at the sittings after last Hilary term* before Sir 

James Mansfield Ch. J., when a verdict was found for the 

Plaintiff for the sum of 17/. 1 2s. 6d., subject to the opinion 

of the Court upon the following case: 

The Plaintiff was a cheesemonger in London, and the 

Defendant the proprietor of a public waggon for the 

carriage and conveyance of goods from Sherborne in Dor - 

setshire to London .* For some years previous to June 1803 

the Plaintiff had dealt *for butter with a person of the 

name of John Ensor .*who was a butter factor and dealer 
• ' 

iifthat commodity residing in Sherborne. Ensor generally 
sent butter every week to the Plaintiff in London by the 
Defendant’s waggon, and the tubs and firkins were 
marked with the letter B. (the initial of the Plaintiff’s 
surname). A bill of parcels or invoice was also usually 
sent by Ensor of the quantity, w r ith a letter of advice to 
the Plaintiff, upon the production of which to the book¬ 
keeper or other persons employed by the Defendant to 
conduct the business of the waggon in London, the butter 
had always been delivered to the Plaintiff. Upon the 
butter being delivered to the Defendant’s waggon at 
Sherborne, Ensor used to draw bills on the Plaintiff for the 
amount of the goods so sent, which hills were regularly 
honoured and paid by the Plaintiff. On the 15th of June 
1803 Ensor sent up from Sherborne to the Plaintiff by the 
Defendant’s waggon six firkins of butter, regularly in- ‘ 
voiced, and marked with the letter B .; and on the lGth 
of the same month he sent a letter of advice, and the in¬ 
voice or bill of parcels of the said butters to the Plaintiff 
by the post; and at the same time drew a bill according 

to 
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to their usual and accustomed mode of dealing for 100/. 
at 30 days after date, winch included in it the value of 
the six firkins of butter then sent. The bill was immedi¬ 
ately accepted by the Plaintiff, and afterwards paid by Jiim 
when it became due. The goods arrived safe in the De¬ 
fendant’s waggon in London , and the Plaintiff demanded 
the goods of the Defendant’s agent or book-keeper, and 
produced the bill pf parcels and letter of advice, and ten¬ 
dered the money for the carriage, and all other charges on 
the six firkins; but Ensor having become bankrupt before 
the goods arrived in London , and he being indebted to the 
Defendant in 55/. for the carriage of other butters to 
London , the Defendant’s agent by his authority refusedto 
deliver to the Plaintiff the butter^ in question, insisting 
that he had a right to detain them for the general balance 
due from Ensor to him. It is the established custom and 
usage for the butter-dealers at S/ierbortfe , unless tliere is 
some express agreement to the contrary with the buyers 
of butter, to pay the carriers for the carriage of all butters 
sent by them to those with whom they deal in London. 
All the former parcels of butter consigned by Ensor to 
the Plaintiff, and conveyed by the Defondant’s waggon 
to the Plaintiff, had been delivered to him on their arrival 
in London on demand, without making any charge what¬ 
soever on the Plaintiff for carriage; such charges for 
carriage being regularly carried to the account of Ensor , 
with whom the Defendant kept a running account for 
that purpose, and no agreement or understanding what¬ 
soever existed between the Plaintiff and Ensor that the 
Plaintiff was to pay the carriage for the butter, but on 
the contrary Ensor , according to the custom, was to 
pay it. 

The question for the opinion of the Court was, Whe¬ 
ther, under the circumstances of the goods in question 
having been paid for by the Plaintiff to Ensor as before 
6tated, and the Plaintiff having afterwards tendered the 
Vol. II. N. S. F amount 


1805 . 


Butlbr 

®» 

WOOLLCOTT. 
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I i05. 

4 A a. i 

Butler 

v. 

WOOLLCOTT. 


amount of the charges and carriage of the goods to the 
Defendant, he was entitled to recover in this action 
or, whether the Defendant had a right to detain those 
goods for a former demand contracted with him by Ensor 
for the carriage of other goods ? 

Best Serjt. being called upon by the Court to begin in 
support of the Defendant’s right to retain the goods in 
question against the consignee for his general balance 
from the consignor, contended, that the right of the car¬ 
rier to retain*against the consignor being now established, 
(and for which he deferred to Aspimtll v. Pickford, 3 Bos. 
S? Pull. p. 44. w.w5r.) that .right must be in respect of the 
goods put into his hands by the consignor, and must arise 
the instant the goods comte into his hands, and previous 
to any rights of the consignee: that the rights of the 
consignee and the carrier being derived from the same 
source, and the carrier’s right being accompanied by 
actual possession, the latter ought not to be deprived of 
his advantage without payment of the balance due to him 
from the consignor. He observed, that the case of Oppen - 
heim v. Russel !, 3 Bos. 8? Pull. 42. was mainly distinguish¬ 
able from the present, because it was decided on the 
ground of the consignor’s right to stop in transitu being 
prior and paramount to the carrier’s right to retain as 
against the consignee. 

But the Court (without hearing Shepherd Serjt. econtrd) 
were clearly of opinion, that the Defendant’s claim to 
retain for the debt of the consignor could not be sup¬ 
ported as against the consignee, whose property the 
goods were from the moment of delivery to the carrier. 

Judgment for the Plaintiff. 
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Knigiit v. Fowler. 


1805. 

Nov. 1$. 


T%EST Seijt. moved for a rule to bring up the Defend- 
JO ant, who was a prisoner in the Fleet, to take the be¬ 
nefit of the Lords* Act, notwithstanding a mistake in the 
notice; observing, that unless the rule were granted the 
Defendant could not be brought up within the term, there 
not being a sufficient number of days to give the notice 
required by the act The notice given way in the usual 
printed form, applicable to prisoners in* the King’s Bench, 
and the words “ King’s Bench” in the tijle at the top of 

the notice had been struck out. 'and the words 66 Common 
-> . . . % 

Pleas” inserted in writing; but in the body of the notice 

the w ords u King’s Bench” remained. 

9 

The Court said, that the application 'was reasonable, 
and granted a rule for bringing up the Defendant. 


Hie Court of C. B. 
allowed a prisoner 
to be brought up 
under the Lords’ 
act, notwithstand¬ 
ing the body of the 
notice contained 
the words King's 
Bench instead of 
Common Pleas. 
The title having 
been properly al¬ 
tered from King’s 
Bench to Common 
Pleas, and there 
not being sufficient 
time to give a fresh 
notice. 


Thomas Norton Longman and Owen Rf.es v. James Nor. 21. 
Tripp, John Snook, and Edward Phillips. 

T HE Plaintiffs in this case declared in assumpsit for If the printer and 

the sum of 1000/ as money received by the Defend- P n,,lisherofa . 

ants to the use of the Plaintiffs. Tlie Defendants pleaded hiViuterest therein 

the general issue; and the cause coming on for trial at to a creditor as a 

the sittings after last Hilary term, a verdict was taken secll,lly ’ b,lt con ‘ 
^ u tinue to print and 

for the Plaintiffs, damages 1000/., subject to the opinion publish as before, 
of this Court upon the following case. and no affidavit of 

On the 23d of July 1803, JVilliam Bu/gin , a printer 

at Bristol, being indebted to the Plaintiffs in 560/. for to the commission¬ 
ers of stamps, and 

the printer become bankrupt, the right to the paper will pass to his assignees, under the as¬ 
signment of the commissioners. 

goods 


F2 
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V. 

Tripp, 
And Others. 


goods sold to him, assigned to them a moiety or half part 
or share of, in, and to a certain newspaper then printed 
and published by him at Bristol aforesaid, and called 
u The Bristol Mercuryand also all the right, title, 
and interest of him the said William Bulgin of, in, and to 
the same, and all profit, benefit, and advantage then or 
thereafter to arise for or in respect or on account thereof. 
And on the 23d of September in the same year Bulgin be¬ 
ing indebted to the Plaintiffs in 300/. more, for other 
goods, in like manner assigned to the Plaintiffs the other 
moiety or half part or share of the said newspaper, in the 
same words as wefc used in the assignment of the first 
moiety. Neither of these deeds included any presses, 
types, or other implements for printing, but only the right 
of printing a newspaper under the title of u The Bristol 
Mercpry,” in the manner above mentioned. At the time 
of snaking each of the said assignments a letter was 
written and sent by the Plaintiffs to Bulgin , promising 
him that whenever he should pay the money due to them 
he should have the newspaper re-transferred. Bulgin 
continued, with permission of the Plaintiffs, to print and 
publish the newspapers after the assignments, as he had 
done before they were made, down to the time of his 
becoming a bankrupt in the month of February 1804. No 
affidavit or affirmation of the Plaintiffs having become the 
proprietors or publishers of the said newspaper, or having 
purchased Bulgin'$ interest therein, was delivered to the 
commissioners of the stamp duties or any of their officers, 
according to the statute of 38 Geo . 3. c. 78. (a) After 
the making of the said assignments, that is, in the month 
of February 1804, Bulgin became bankrupt, and his estate 
and effects were duly assigned to the Defendants under a 

(a) The fourth section of which affirmation shall be made, contain, 
requires, that as often a» any of the ing the name, addition, and place 
printers, publishers, or proprietors, of abode of such printers, publish* 
shall be changed, an affidavit or ers, or proprietors. 

commission 
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commission of bankruptcy regularly issued and prosecuted. 
The newspaper was’afterwards re-sold by order pf the 
Defendants, his assignees, and with the concurrence of 
the Plaintiffs, for the sum mentioned in the declaration, 
and the money was received by the Defendants, who in 
their character of assignees claimed such money for the 
general creditors of Bulgin under the said commission. 

This action was brought by consent, in order to have 
the right decided, and all questions of form were waved 
on each side. 

The question for the opinion of the Court was, whether 
under the circumstances above stated J;he Plaintiffs were 
entitled to recover in this action ? 

If the Court should be of ojlinion that they were, the 
verdict was by agreement to be, entered up for the Plain¬ 
tiffs for so much money as was^due to them at the time 
Bulgin became a bankrupt: but if the Court should be of 
opinion that they were not entitled to 'recover, then a 
nonsuit was to be entered. 


1805. 

Longman 

v. 

Tripp, 
And Others. 


Best Serjt. for the Plaintiffs contended, that Bulging 
interest in the Bristol Mercury was not that species of 
property which was within either the words or meaning 
of the 21 Jac. J. c. 19. s. 11. which relates only to 
“goods and chattels” which bankrupts have in their 
possession, order, and disposition, and of which they take 
upon themselves the sale, alteration, or disposition as 
owners; that the mere right of using the title to a news¬ 
paper was neither “goods” nor “chattels” within the 
meaning of that act; that it could not be the subject of 
felony, which might be predicated -of goods and chattels 
generally; and that the object of the statute was to pre¬ 
vent persons from gaining an improper degree of credit 
as the ostensible owners of “ goods and chattels” of which 
they were not the owners, whereas Bulgin did, not appear 
to the world as the owner of the Bristol Mercury, but 

F " merely 
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merely as the printer and publisher. He also insisted that 
Bulgin 's right being merely personal, did not pass to hi9 
assignees, distinguishing such rights from choses in ac¬ 
tions, which he admitted did pass, and referring to the 
case Ex parte Lyons, Ambl. 89. where it was held that 
the place of a Jew Broker did not pass. 


Williams Serjt. contra was stopped by the Court. 

Sir James Mansfield Cli. J. With respect to the 
argument thqt this right of the bankrupt is not goods or 
chattels within th^21 Jac . 1. c. 19. s. 11. it is to be re¬ 
membered that all things are to be largely and beneficially 
expounded under that statute for the advantage of the 
bankrupt estate. Manyjthings may not be the subject of 
felony which may yet be within the meaning of that sta¬ 
tute. * As to the question whether the right to this news¬ 
paper passed under the assignment, can any case be found 
in which it has been held, that property of this descrip¬ 
tion would not pass under a commission of bankrupt ? 
I remember a case before Lord Mansfield, in which the 
advantage of a newswalk was held to be assets upon a 
plea of plene administravit, and I dare say that such an in¬ 
terest has often been sold under commissions of bankrupt. 
If the interest in question did not vest in the assignees, 
then the right is not gone, and the sale of the assignees 
is of no consequence. Perhaps the reason why no case 
upon the subject is to be found, is because the point has 
never been doubted. 


Rooke J. If the right which the bankrupt had in this 
paper were assignable by deed, it passed under the assign¬ 
ment of the commissioners. 

Cham bre J. All property in the bankrupt passes by 
the assignment. Where the property has been assigned 

2 or 
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or mortgaged it is not in the bankrupt, therefore it does 
not pass. The question depends upon the language of 
the statute 21 Jac. 1. which says, that if the bankrupts 
by consent of the owner shall have in their possession, 
order, and disposition any goods or chattels whereof they 
shall be the reputed owners, and take upon them the sale, 
alteration, or disposition as owners, the commissioners 
shall have power to sell and dispose of the same for the 
benefit of the creditors. The words are, “ goods and 
chattels.” To be sure this interest is not tangible; but 
it would be a very narrow construction to confine the 
operation of the statute to tangible property. It is true 
that the future labour of the bankrupt cannot be trans¬ 
ferred ; but where there is some sort of interest it appears 
to me that it may be transferred. 


1805. 


Longman 


V. 

Tripp, 
And others. 


Per Curiam , Judgment of Nonsuit (a). 

V 

Williams Serjt. mentioned, that the interest in a news¬ 
paper had been held to be deviseablc in the Court of 
Chancery. 


(a) Vide etiam IJesse v. Stevenson. 3 Bos. fr Pull. 566. 
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Melhuish and Another, Executors of R. Hole, 
v. William Maunder. 


The Plaintiffs as fTlHIS was an application to the Court by the Plain- 

cxecutors having J_ tiffs for leave to discontinue without costs. The 
sued one of the co- 

obligors on a joint action was debt on a bond, into which the Defendant to- 
and several bond gether with his brother George Maunder had entered as 

usury was pleaded suret i es f° r Robert Maunder , another brother, and the de- 
Miffered a nonsuit, fence was usury. Jn answer to this application an afli- 
and brought a «e- davit was produced, stating, that in June 1803 an action 

another'co-obii'gor ^ ^ >een commenced in the King’s Bench against George 
in c. B. in which Maunder on the same bond, in which the same defence 
i"c case having was pleaded, and that.issue was joined in time for the 

gone oft pro defee- . , , . - 

ta juratonim they Plaintiffs to have gone to trial at the summer assizes tor 

brought -a third ac- the county of Devon; that the Plain lift's not having so 

t iou against all proceeded, the Defendant George Maunder ruled them to 
throe co-obligors, 1 m n 

in order to exclude reply in Michaelmas term following, which they did not 
the evidence of one do till Hilary term 1804, and then the Defendant rejoined 

inoxed'to discon 1 ** 80 as *° ^ ave enabled them to go to trial at the ensuing 
tiimc the second spring assizes; that the Plaintiffs however did not give 
action, without notice of trial till the summer assizes, and then a special 

t o^ts; but the # . r 

I’ohit would only j lir y was struck, and the Plaintiffs entered their record, 
allow them to dis- but withdrew it on the second day of the assizes; that at 
continue on i»ay- {) ie g p r j n o- assizes 1805 the Defendant carried down the 

ment ot costs,. . 

record by proviso, and the Plaintiffs not appearing were 
nonsuited ; that at the time of the commencement of the 
said action against George Maunder, Robert Maunder had 
been a bankrupt, and had obtained his certificate, and 
was to have proved the plea of usury ; that in Easter term 
1805 the present action was commenced, and a special 
jury having been struck, the parties went down to trial at 
the last summer assizes, but the cause went off pro defectil 
juratorum ; and that a third action was commenced in the 

King's 
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King’s Bench on the same bond against all three brothers, 
in which they had been holden to bail. 

Praed Serjt. shewed cause, and observing that this was 
an application to the favour of the Court, insisted that 
the conduct of the Plaintiffs, and their mode of proceed¬ 
ing, had not entitled them to that favour which they 
sought; that they had delayed proceeding in their first 
action as long as possible, with a view no doubt of George 
Maunder being deprived of the testimony of Robert 
Maunder by death, or some other accident, and that after 
the commencement of this action finding themselves still 
in the same danger of being defeated by his evidence, they 
had commenced a third action;* including him with the 
design of making him incompetent as a witness; that at 
least they should have resorted to this expedient without 
unnecessarily putting the Defendant to the expeftce of 
this second action. He referred to the* rule laid down 
upon this subject by Mr. Justice Yates in Bennett v. Coker , 
4 Burr. 1929. viz. that whether there be laches or delay 
is the question, as decisive against the application. 

Lens Seijt. in support of the application urged, that 
the course now adopted by the Plaintiffs was for the be¬ 
nefit of all parties, for if they had proceeded the Defend¬ 
ant would not have recovered costs, though they would 
have been put to additional expence. He contended, 
that it was not very unfair on the part of the Plaiutiffs 
to endeavour to try a question of usury without the evi¬ 
dence of the principal in the bond, who would be called 
to avoid his own deed: that in 3 Burr. 1451. Harris v. 
Jones , the rule laid down by the Court is, that an exe¬ 
cutor shall not . have leave to discontinue without costs, 

* where he has knowingly brought his action wrong; 
which had not been the case here, though the Plaintiffs 
(as it was their duty) endeavoured to recover upon the 

bond 
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And Another, 
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Maunder. 
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bond given to the person whom they represented, with* 
out running the risk of being defeated by the evidence of 
the principal. He observed, that the reason of all three 
having been sued in the last action was, that the bond 
being joint and several, the Plaintiffs could only proceed 
against one or all three. He added, that the Plaintiffs, 
though not obliged so to do, had voluntarily paid the costs 
of the first nonsuit. 


Sir James Mansfield Ch. J. Upon such an applica¬ 
tion as this an administrator or executor ought to shew 
good ground to the Court before he is permitted to dis¬ 
continue without costs. Indeed, in Hale v. Norton , 
Barnes , 169. it is laid dewn, that they cannot discontinue 
without costs. In'this case sufficient ground for such a 
favour does not appear to me to be laid before the Court. 
Here has been a, multiplicity of actions which might have 
Heen avoided by doing at first what the Plaintiffs have 
done at last, viz. bringing the action against all three ob¬ 
ligors. This is only done to exclude the evidence of the 
co-obligor, and if the defence were not usury, it would be 
right to make the Plaintiffs assent to his being examined 
as a witness. It seems to me very fit this action should 
be discontinued, but not without payment of costs. 

Rooke and Chambre Js. were of the same opinion.. 


Leave given to discontinue 
on payment of costs. 
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Moffat v. Carter. 


J 805 ^ 

Nuv. 22. 


jQfUNDAY being the essoin day of this term (until 
& which day the Plaintiff could not file his declaration) 
he gave notice of declaration for the Saturday preceding. 
On the 15th of November he signed judgment for want of 
a plea; but on the 19th, on his giving notice of execut¬ 
ing a writ of inquiry, the Defendant moved to set aside 
the Judgment for irregularity, as there had been no such 
notice of declaration as was allowed by the pfactice of the 
Court. 

Marshall Serjt. shewed cause,* and Insisted that the 
notice was regular, Smday being the essoin day; for as 
the declaration could not be file’d till the essoin day, and 
not on that day in this term, being Sunday , the Plaintiff 
was at liberty to give notice as for the, preceding day. 
He insisted that at all events the Defendant came too late 


Notice of declara¬ 
tion for Saturday, 
Sunday being the 
essoin day of the 
term, held a nul¬ 
lity. Also that the 
Defendant in such 
case ‘was not ob¬ 
liged to apply to 
set a^de the judg¬ 
ment obtained for 
want of a plea, till 
notice of writ of 
inquiry. 


to set aside the judgment, having allowed so many days 
in term to elapse without any motion, until notice of exe¬ 
cuting a writ of inquiry was given. 

Best Serjt. contr& contended, and the officers of the 
Court supported his opinion, that the notice of declara¬ 
tion for the Saturday was irregular, and not warranted by 
any practice; and then urged that such notice being a 
nullity, he was under no necessity of coming to the court 
till he received notice of some effectual proceeding, which 
he did, on receiving notice of a writ of inquiry. 

The L'ourl were of opinion, that the notice of decla¬ 
ration was a nullity, and that therefore the Plaintiff had 
applied to be relieved as early as it M as necessary, having 
applied as soon as he received notice of an effectual pro¬ 
ceeding. 


Rule absolute. 
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Laidlaw v. Sir Jas. Cockburn, Bart. 


If a Defendant be 
holden to bail for a 
larger sum, and 
pay a lesser sum 
into Court, which 
the Plaintiff ac¬ 
cepts, and pro¬ 
ceeds no further 
in the action, the 
Defendant may 
apply uuder the 
43 G. 3. c. 46. s. 3* 
for costs. 


I N this case the affidavit of debt upon which the Defend¬ 
ant was arrested was for 201. The Defendant paid 
15/. 15s. 6d. into Court, and the Plaintiff took that sum 
out and proceeded no. further in the action. Upon this 
an application was made to the Court, under the 43 G. 3. 
c. 46. s . 3. and a rule nisi obtained, calling on the Plaintiff 
to shew cause why the Defendant should not be entitled 
to his costs of suit. 

*«. 

Shepherd Serjt. now shewed cause, and insisted that the 
authority given b> the act to the Court was to award 
costs to the Defendant w here the Plaintiff should c< not 

f 

recover the amount of the sum” for which the Defendant 

r « 

had been holden to bail, and therefore the 43 G. 3. c. 46. 


did not apply to this case where nothing had been re¬ 
covered in the usual acceptation of the w ord, that is by 
verdict and judgment, but the Plaintiff had merely taken 
out of Court the sum paid in by the Defendant. 


Rooke and Chambre Js. (the only Judges present) were 
clearly of opinion, that this case was within the 43 G. 3. 
c. 46. though the plaintiff had not proceeded to judgment, 
but merely taken the money out of Court, w hich had been 
paid in by the defendant; they observed, that had the 
words of the act been u if He recover less than the sum 
sworn to,” there might perhaps have been room fir doubt; 
and added that this was a remedial law, and entitled to a 
liberal construction; whereas if the Plaintiff’s interpre¬ 
tation were to prevail, a man might be holden to bail for 
1000/. and yet, if he paid 5/. into Court which the Plain¬ 
tiff accepted, and desisted from proceeding further, such a 
Plaintiff would not be liable to costs. 


Shepherd 
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Shepherd then proceeded to 6hew cause upon the merits; 
and Best Serjt. supported the rule, which was ultimately 
discharged. 


1805. 

Laidlaw 

V. 

COCKBURN. 


De Symons v. Johnston. 


Nov . 23. 


T HE declaration in this case (which was on a policy of Policy ° n indigo 

insurance at and from London to Embden.) after and bale-goods ; 

7 the declaration 

setting out the policy, alleged c< that the said assurance was alleged that “ di- 

declared to be on indigo and bale, goods,* to pay average vers goods, &c. of 

on each separate package.” It then alleged the loading board "and 

the goods thus, “ that divers goods, wares, and mer- afterwards aver- 

chandizes of great value, to wit,• 3000/. were theg and red that ‘ the said 

there, to wit, at London aforesaid, loaded on board tfco^^."^ s "|| r ^ ( .; 0 ^ C a s 

said ship or vessel, to be carried, &c.” It then averred, made on the mid 

“ That certain persons using trade, &c. under the firm of (? 00(ls > &c -’’ He,<1 

L. It. S. and Co. were then and there, and from thence d^nurrer^** 

until and at the time of the loss hereinafter mentioned, 

interested in the said goods and merchandizes to a large 

amount, to wit, to the amount of all the money insured 

thereon; and that the said writing or policy of assurance, 

so made as aforesaid, was made on the said goods and 

merchandizes, and to and for the use and benefit and on 

the account of the said L. II. S. and Co.;” and then 

proceeded to state, u that the said ship or vessel, with the 

said goo^s and merchandize^wi board of her as aforesaid, 

was, by the force and violence, &c, (perils of the sea) lost. 

To this declaration the Defendant demurred specially, 
and assigned for causes u that it does not appear in or by 
the said declaration, that the interest which the said per¬ 
sons, trading under the firm of L. H. S. and Co. had on 
board of the said ship or vessel, was of the description of 
goods insured by the said policy; and that the plaintiff 

had 
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had not averred that the said goods and merchandizes 
stated to be loaded on board the said ship or vessel, 
were indigo or bale goods.” The plaintiff joined in de¬ 
murrer. 


Lens Serjt. in support of the demurrer, contended that 
the subject matter of the insurance being declared to be 
a particular species of goods, viz. indigo and bale goods, 
it was incumbent on the Plaintiff to state on the lace of 
the declaration, that the goods put on board were goods 
of that description which the Defendant had insured. 

• 

But the Court , (consisting of Rooke and Chambre Js.) 
observed, that the allegation in the declaration that the 
policy was made oil the goods put on board, completely 
answered the objection taken, since that could not be 
true,' unless indigo and bale goods were loaded on board, 
which it would be necessary for the Plaintiff to prove at 
the trial. 

Judgment for the Plaintiff. 


Stewart, Assignee of Wright, v. Ball. 

Nov. 27. 13 

A farmer, who oc- FTPIHIS was an action for money had and received. 

casionaiiy buys The cause was tried before the Lord Chief Baron 

hay, corn, horses, . 

Ac. with a view to at the last assizes for Norfolk , when the only question was, 
sell again for pro- whether Wright , against whom a commission of bank- 

by make himself ru P t had i 8 ®ued, under whfch the Plaintiff claimed as 
a trader within the assignee, was a trader within the meaning of the bank- 
bankrupt laws. rU pt laws? It appeared that Wright had occupied a 
large farm for about 12 years, which he had quitted 
about two years ago; and he was in the habit of attend¬ 
ing Szffqffham and Lynn markets, where he bought corn 
and cattle, and sold them again; that in particular, about 
six years ago, he bought seven score of lambs, being 

then 



in the Forty-sixth Year op GEORGE III. 


79 


then well stocked, and afterwards 14 score, which he 
kept about three weeks, and meant to sell again; that 
about the same time he bought some oats at Swajfham 
market, and sold them the same day in the same room, 
to be delivered by the original seller to the new pur¬ 
chaser at Lynn; that about four years ago he bought 
six bullocks, by which he said he expected to make some 
money, that he agisted them three weeks, and sold them 
again; that about four or five years ago he bought large 
quantities of oats, and sold them in smaller parcels; 
that about three years ago he bought 18 coombs of barley, 
and when it was carried in, he said he-had sold it, and 
that it was to go to Lynn ; that alpout two years ago he 
bought some hay, having then a good, stack of his own, 
and said at the same time that he should sell some, and 
expected to get a good price; that he bought some hur¬ 
dles, of which he sold half and used the'other half; tha^ 
once he bought 11 pigs, of which he sold some to any per¬ 
sons who Would buy them, and the rest he kept three 
weeks or a month and then sold them; that he bought 
some horses, of which he used some and sold the others; 
and that there was but little pasture on the farm. 


1805. 


Stewart 

v* 

Ball. 


3 


The Lord Chief Baron left it to the jury to determine, 
whether the above acts of buying and selling were inci¬ 
dent to the occupation of the farm. If they should be of 
opinion that they werg, he directed them to find a verdict 
for the Defendant; if not, for the Plaintiff. 

The jury found a verdict for the Defendant. 

A Rule having been obtained, calling on the Defendant 
to shew cause why this verdict should not be set aside, and 
a new trial had, 

Lens Seijt. was now to have shewn cause, but the Court 
having called upon the other side, 

Sellon 
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Sellon and Bayley Serjts. now contended, that although 
the decision of the question was a proper matter for the 
consideration of the j ury, yet that the question ha d net been 
put to them in the proper shape, the true point being, not 
whether the acts proved were compatible with the occu¬ 
pation of the farm, but whether the acts of buying and 
selling were done with a view to obtain a profitthat it 
was quite immaterial whether those acts were numerous 
or not, as was laid down in Patman v. Vaughan , 1 Term 
Rep. 572. and Bartholomew v. Sherwood\ 1 Term Rep. 
573. in noti$ , in the latter of which cases, Bullcr J. says, 
M The question is, whether the person buy and sell with 
a view to make profit of it,” that the words of the sta¬ 
tute 21 Ja. 1. c. 19. s. 2. being “ seeking his living by 
buying and selling,” tfie true question to be*fconsidered 
was, whether Wright t bought the various articles above- 
mentioned with*a view to use them upon his farm, or to 
sell again, and that as he sold again in so many instances, 
the inference was that he bought with that intention, 
especially when it is observed that he purchased the lambs 
and the hay when he had a stock of both. 


Rooke J. (a) On these acts of buying and selling, the 
question is, whether Wright held himself forth to the 
public as a general dealer in the articles which he bought 
and sold ? We are to consider whether the direction 
given by the Lord Chief Baron to the jury was wrong, 
and whether the jury found a wrong verdict. Now the 
direction appears to me to have been perfectly correct. 
His Lordship directed the jury to say, whethdf the acts 
* of buying and selling were done collaterally to the occu¬ 
pation of the farm with a view to profit, or were inci¬ 
dent to that occupation. In general the things bought 


(«) Sir Jt. Mmtfield C. J. and Heath J. were both absent from indis. 
position. 


were 
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were used some time upon the farm, and then sold. The 
instances are about six in the course of twelve years; and 
if he once or twice sold the articles which he bought with¬ 
out using them first upon his farm, as the oats four or 
five years ago, and the hay two, the jury were of opinion, 
that Wright was not such a general dealer in those goods 
as would induce them to consider him as seeking his live¬ 
lihood by buying and selling. I cannot therefore say, 
either that the direction of the Judge, or the verdict of 
the Jury was wrong. 


1885 . 


StWltT 

«• 

Biu. 


Chambre J. I think that the Jury were right in their * 
conclusion, though perhaps the Judge might have given a 
direction less favourable to the Plaintiff; for he does not 
appear to have said any thing about the publicity of 
Wright's dealing; and if he had amplified upon thjs sub¬ 
ject, his direction would have been more % disadvantageci«^ 
to the Plaintiff than it was. Two cases have been cited, 
both of which are very different from this. That of Pat¬ 
man v. Vaughan was the case of an innkeeper, who was 
in the general habit of selling liquor out of the house: 
the expression there made use of respecting selling as a 
matter of favour must be considered with reference to the 
circumstances of the case. If a neighbour applies to a 
publicari, and requests to have some liquor out of the 
house, to whom the publican sells it as a matter of favour, 
the circumstance of its being sold by favour affords a good 
answer to the argument that the publican wafe a person 
seeking .his living by buying and selling. The other 
case of Bartholomew v. Sherwood was a very strong find¬ 
ing of the Jury, and the Court did not think fit to disturb 
% it. There was one circumstance however which makes 
the case very different from this. The bankrupt had 
been a dealer in horses before he took his farm, and 
the Jury in consequence of that circumstance seemed to 
have considered him as continuing that trade, when he' 

* Vol. II* N. S. G bought 
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bought and sold horses after he had taken his farm. I 
cannot help thinking however, that it was a pretty strong 
thing to find him a bankrupt; but in the present case all 
the acts of buying and selling were mere occasional bar¬ 
gains, and any gentleman now in court might do the same 
things in several instances, without making them the 
means of seeking his living. To grant a new trial in this 
case, would be to send a question to be tried of which I 
have no doubt. 

Rule discharged. 


yov. 57. 


Chapman v. JEland, and Another. 


Bailable process 
against two, and 
declaration 
against one only. 
TheCourt set aside 
the declaration for 
irregularity; 
though it had been 
taken out of the 
office by him a* 
gainst whom it was 
filed. 


T HE Plaintiff having sued out a capias against William 
Eland and William Phillips , arrested Eland only, 
filed a declaration conditionally against him only, gave 
him a rule to plead, and demanded a plea. Eland took 
the declaration out of the office, and then obtained a rule 
to shew cause why the declaration should not be set aside 
for irregularity, or an ejeontretur be entered on the bail- 
piece. 


Best Serjt. shewed cause, and contended that although 
the bail were entitled to be dihdiarged on account of this 
variance between the writ and the declaration, yet the 
former part of the rule for setting aside the declaration as 
irregular could not be made absolute. He cited Spencer 
v. Scotty 1 Bos . Pull . 19. where it was determined that { 
u proceedings are not to be stayed because two names 
appear in the writ, and one only in the declaration.” 
And Spalding v. Mure, 6 Term Rep . 363. where the 
Court of King's Bench determined, that althpugh the 

'Plaintiffs 
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Plaintiffs had abandoned their right to bail by the vari¬ 
ance between the affidavit to hold to bail and the declar¬ 
ation, yet the Court could not set aside the proceedings 
for irregularity; and that if the Plaintiff would take ad¬ 
vantage of the variance between the original writ and the 
declaration, he must do it by writ of error: and he fur¬ 
ther insisted, that the irregularity, if any, was waved by 
taking the declaration out-of the office, since the Defend¬ 
ant must have knowniy the demand of a plea that the 
declaration was hied against himself only. 

• 

Bayley Serjt. contra insisted, that where the process is 
bailable the declaration may be set. aside •for irregularity, 
if it be not against all the Defendants mentioned in the 
writ; he cited Moss v. Birch , 5 Term Rep. 722. and 
Lewin v. Smith, 4 East , 589. where the Plaintiff having 
holden the Defendants to bail on ajoint writ, and declared, 
against them severally, the C ourt set aside all the proceed¬ 
ings for irregularity; and Stab/es v. Ashley , 1 Bos. 8f Pull. 
49. where this Court distinguished the cases of process 
bailable and not bailable, holding that in the latter the 
\ ariance does not make an irregularity, but in the former 
it does. As to the case of Spalding v. Mure he observed, 
that the declaration pursued the writ, and was therefore 
regular, the writ being against three, and the declaration 
also; but the affidavit to hold to bail described the De¬ 
fendants as surviving partners to Gregory , which the de¬ 
claration did not, which only authorised the Court to 
discharge the bail; and as to the waver in this case, he 
stated, that taking a declaration out of the office only 
waves irregularities in the process, but not in the declar¬ 
ation. 

Best in reply observed, that in the case of Stables v» 
Ashley the process was not bailable, and consequently the 

G 2 Court 


1805. 

Chapman 

v . 

Eland. 
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1805 . 


Chapman 

o. 


Eland. 


Court did not there decide that in case of bailable pro¬ 
cess the proceedings might be set aside, and whatever 
decisions might have taken place in the King's Bench, 
there was no case in this Court where the point had been 
determined. 


The Court (a) took time to consider the question, and 
on this day made the 


or Rule absolute. 


(a) Absent, Sir Jan. Mansfield Ch. J. and Heath 3* 


Sen. n. 


Melton v. Garment. 


If sanction on the 
ease for an injury 
to a house for 
which the Plaintiff 
had delivered a 
bill of 11.10#. be 
commenced in the 
superior Courts, 
proceedings there¬ 
in may be stayed, 
the Plaintiff’s re¬ 
medy being in the 
county Courts. 


mHIS was an application to stay proceedings in this 
action, which was an action on the case for an injury 
done to the Plaintiff's house in Surrey by a cart of the 
Defendant’s; and the ground of the application was, that 
the Plaintiff had himself delivered a bill to the Defendant, 
in which he stated the amount of the damage done to 
be 1/. 10$.; consequently the cause of action was under 
40$., and therefore unfit for discussion in the superior 
Courts. 


Marshall Serjt. shewed cause, and insisted that this 
being an action in tort the county court had no jurisdic¬ 
tion, and consequently, the Plaintiff was warranted in 
bringing his action in this court. He observed, that the 
damages being in their nature unliquidated, must be 
assessed through the intervention of a jury, and that 
though 14 10$. had been stated by the Plaintiff to be the 
amount, still the jury might give more if they thought 
fit. 


Rooke 
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Rook 6 and ChambRe Js. (the only Judges present) 
were of opinion the county court was the proper tribunal 
for this injury, and that the action should not have been 
brought in this court, and accordingly were about to 
make the rule absolute, when an irregularity being dis¬ 
covered in the affidavits upon which it was moved, both 
parties consented to a stet processus . 


8$ 


1805 . 


Melton 

t. 

Garment. 


Seaver v. Sfraggon! 


No r. 28. 


T HIS was a rule to 9 hew cause why proceedings on 
the bail-bond should not be set aside with costs. 
The writ being returnable on the first return of the 
term, the Defendant put in bail on the 12th of November , 
being two days sooner than necessary; on the 13th an 
exception was entered; on the 15th notice was given 
that bail would be added on the 18tb; on the 19th the 
Defendant was surrendered, and notice thereof given be¬ 
tween one and two in the afternoon; on the same day the 
Plaintiff took an assignment of the bail-bond, and sued 
out writs against the bail in the evening. 


Bail may render 
the principal, after 
having failed to 
justify on the day 
for which notice of 
justification has 
been given. And 
if they do render, 
and the Plaintiff 
take anassignment 
of the bail-bond, 
and proceed after 
notice of such ren¬ 
der, his proceed¬ 
ings will be set 
aside without 


Lens Serjt. shewed cause, and contended that as bail C05ti * 
did not justify on the day appointed, they could not sur¬ 
render the principal, and consequently the Plaintiff was 
justified in proceeding against the bail; he cited Hard• 
wick v. Bluck (a), 7 Term Rep. 297. where the Court upon 


(a) In the King v. Sheriff qf Mid- wicke v. Bluck, the authority of 

dleaex, 7 Term Rep. 537. the Court which case was also denied in 

•aid that the master, on reconsider- Calow v. Dury, 7 Term Rep. 539 in 

ation, thought he was mistaken in notis. 
the report of the practice in Hard- 

G 3 


reference 
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reference to the Master declared the practice to be so, 
but as the Defendant was actually in custody before the 
assignment of the bail-bond, they set aside the proceed¬ 
ings on payment of costs. 

Bayley Seijt. contra observed, first, that if the Defend¬ 
ant had not put in bail until the 14th, he would have had 
the whole of the 19th to render the principal, and conse¬ 
quently the bail-bond could not ha^been assigned until 
the 20th; that th<(J^efendant therefore ought not to be 
prejudiced by his own readiness to put in bail. Secondly, 
he contended that the Plaintiff, after notice that the prin¬ 
cipal was rendered, was.not justified in suing out the 
writs against the bail, since it could have no other effect 
than to enhance the costs. He cited H iggins v. Stephens, 
5 Ea§t , 533. where the Court held that bail, though 
.unable to justify,, were sufficient to render their prin¬ 
cipal. 

Rooke J. (a) 1 am clear that the Defendant is enti¬ 
tled to have the proceedings stayed. As to the first point, 
whether if the Defendant put in bail two days sooner 
than necessary, he does not wave the advantage which he 
might have had by waiting till the expiration of the time, 
the officers say nothing; but it seems to me reasonable, that 
he should be taken to wave that benefit: at the same time 
his readiness to put in bail gives a good aspect to his con¬ 
duct. The second point is the most material, namely, 
whether a Plaintiff after he has notice that the principal 
has been rendered, be entitled to proceed upon the bail- 
bond. I think that he is not; and as the Plaintiff acted 
with full notice in this case, I think the proceedings 


(«) Sir Jas. Mansfield Ch. J. and Heath J. wre absent from indispo¬ 
sition. 

ought 



in the Forty-sixth Year of GEORGE III. 


87 


ought to be set aside without any costs, except those of 
the assignment. 

Cuambre J. I am of the same opinion. It appears 
to me that the expence has been wantonly created. 

Rule absolute without payment of costs, 
except those of the assignment (a). 

(a) See also Mcyseij v. 5 'term Rep. 534 and Rex v. Sheriff oj 

Essex , 5 Term. Rep. 633. 


1805. 


Skater 

v. 

Sfraggon. 


Rex v. Benjamin Crocker; otherwise Collins. Nov. so. 

T HE prisoner was tried before Mr. Justice JjC. Blanc The person whose 
at the last assizes at Salisbury for forgery. The in- ” ame “ 

dictment charged, that he on the 1st flay of April 1805, ^ I10t a competent 
at St. Edmund in New Sarum , feloniously did falsely wit nessto disprove 
make, forge, and counterfeit, and cause and procure, $c. 
a certain promissory note as follows : £< On demand I party who forged 
promise to pay Mr. Benjamin Crockery or order, the sum respecting the 

of seventy pounds, with lawful interest for the same, jestuponthatbill 
value received, this 7th day of March 1803. A forged bill was 

J Villi am Tucker .” fonnd upon who 

... . _ . then resided in 

with intent to defraud one William. Tucker , against the f^utshire, and has 

statute, &c. There was a second count for uttering. It residedtiiercabout 

appeared in evidence, that the prisoner, whose name was "butvvhic^ 

Benjamin Crocker , had lived at Winsham in Somersetshire hill boreadateata 

many years, and was a farmer there, and had quitted time when A. lived 

Winsham about June 1804, (so that the date of the note *" Sonuisetslure, in 

charged to be forged was during the time of his residence ofthepersonwhose 
in Somersetshire.) Tucker , whose name appeared to be signature was 
forged, was also a farmer living at Winsham in Somerset - fh^tw<^eaw >rC ‘ 

previous to the 

period of the bill being found upon him. On an indictment of A. for forgery of the note 
in Wiltshire, this was held not to be suflicient evidence of the oflence having been committed 
in that county. 

G 4 * shire , 
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shire , and still continued to live there. In November 
1804 the prisoner by the name of Collins went with his 
wife to Salisbury , and took lodgings there, where he con¬ 
tinued to reside till about the middle of May 1805, when 
he went to London , leaving his wife in his lodgings at 
Salisbury. In consequence of suspicions which had arisen 
from his conduct respecting another matter while in Lon¬ 
don , his lodgings in Salisbury were searched, his wife 
being there, but he being in London ^and in a bureau be* 
longing to the priflfeer in those lodgings was found a 
pocket-book, jn theWside of which was the prisoner’s 
name “ B. Crocker” written in his own hand-writing, 
and in one of the pockets of the pocket-book was the 
note stated in the indictment, in the prisoner’s hand¬ 
writing, the body as well as the signature TVm. Tucker , 
but the signature at first sight appearing to be in a differ¬ 
ent hand. On the back of the note was written in the 
prisoner’s hand-writing “Mr. TVm. Tucker 70/.” and 
underneath also in the prisoner’s hand-writing “ 1 year’s 
interest paid SI. 10s. B. Crocker” 

The note was on the proper stamp for a promissory note 
of that value. In the same pocket-book was found at the 
same time another promissory note for 100/. payable to 
the prisoner or order, appearing to be signed by one TVm. 
Gapper , which Wm. Gapper proved not to be his hand¬ 
writing, and that he never owed the prisoner 1001.: on 
the back of that note was also written in the prisoner’s 
hand-writing “ Mr. TVm . Gapper sen. 100/.” This evi¬ 
dence of Gapper's note was objected to by the prisoner’s 
counsel, but the Judge received the evidence. William 
Tucker was called to prove that he never paid the prisoner 
SI. 10s. for interest on this or any other note. This evi¬ 
dence was also objected to on behalf of the prisoner, but 
the learned Judge admitted it. On behalf of the prisoner 
it was objected, first, that there was not any evidence to 
go to the jury of the note having been forged in the county 

of 
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of Wilts, the prisoner not being in Wilts but in Somerset¬ 
shire at the time when the note appeared to bear date; 
but the learned Judge was of opinion that the note being 
found in the prisoner’s lodgings in Wilts, where he had 
resided for some months, was evidence to go to the jury 
of its having been fabricated there. Secondly, it was ob¬ 
jected, that the note having been kept in the prisoner’s 
possession, and never uttered or attempted to be made any 
use of, there was no intent to defraud. But the learned 
Judge held, that whether the note wagHaade innocently or 
without an intent to defraud Wm. Tucker, was for the con¬ 
sideration of the jury, and to be collected from the facts 
proved. The jury found the prisoner guilty. The Judge 
reserved a case for the opinion of the J udges on the two 
objections, as also on the evidence objected to. 

The case was argued on this day at Serjeants*-Inn be- 
fore the Judges, absente Sir James Mansfield Ch. J. 


1805 . 


Rex 


v. 

Crocker. 


Lens Serjt. for the prisoner. First, the note signed 
Wm. Gapper ought not to have been received in evidence. 
The prisoner was indicted for forging a note signed Wm. 
Tucker, and the evidence ought to be confined to that 
forgery. The note signed Wm. Gapper had no other 
connection with the note stated in the indictment than 
that of being found in the same place: no inference can 
be drawn from the forgery of one note with respect to the 
forgery of another, unless the prisoner has by his own 
conduct connected the two things. This case differs 
essentially from that of an indictment for uttering, where 
the question is, whether the prisoner uttered the note in 
question knowing it to be forged; in which case the cir¬ 
cumstance of having other forged notes in his possession 
affords strong ground to presume that he knows the note 
uttered to be forged. Here the sole question is, whether 
the prisoner made a particular instrument ? Now proof 
that he made one instrument, is no proof that he made 

2 another; 
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another; and whether he knew the note in question to be 
forged or not, is immaterial. Secondly, William Tucker 
ought not to have been received as a witness. It will be 
admitted, that in case of forgery, a person whose interest 
is concerned, and who may be liable to an action upon the 
forged instrument, cannot be received as a witness. This 
is indeed an exception to the general rules of evidence in 
criminal cases; but it is an exception which is too well 
recognized to be disputed. It is an anomaly in the law 
furnishing no inference in any other case, of w'liich Lord 
Ellcnborough in The King v. Boston , 4 East , 582. says, 
“ Upon what principle that anomalous case was so settled 

1 cannot pretend to say, but having been so settled it may 
be too much for Judges sitting on trials to break in upon 
it; the anomaly can only be remedied by the legislature.” 
If then the party interested shall not be allowed by his 
own testimony to destroy the instrument to which his 
name is forged, the rule must apply equally to every kind 
of testimony by which the instrument, might be affected : 
it cannot be confined to the hand-w riting only, but must 
apply to every thing necessary to make out the body of 
proof. Supposing how ever that it did not apply to mere 
collateral matters; yet in the present case the witness is 
called to prove that an important part of the instrument 
itself, namely, the indorsement, is forged. According to 
the case of Searlc and Lord Barrington , 2 Sira. 826. if 
an action were to be brought upon this note some time 
lienee the indorsement might be given in evidence to 
establish the validity of the note. I n The King v. Bunting , 

2 East, Pl. Cro. 996. the executor of a person whose pro¬ 
missory note had been forged was, by Mr. Baron Adams, 
rejected as a witness to prove what the prisoner said to 
him when he tendered him the note for payment. The 
evidence given by Tucker was as effectually a part of the 
evidence of forgery as if he had denied the immediate 
hand-writing: it conduced to the general conclusion, and 

it 
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it is impossible to say what weight the jury may have 
given to it. The third objection is, that no evidence 
was given of any thing having been done in the county 
of Wilts where the indictment was found. The only 
proof applicable to that county is, that the pocket-book 
containing the forged note was found there. The charge 
is that of making a false instrument, and a felony was 
complete as soon as the instrument was fabricated. The 
instrument in question bears date the 7th of March 1803, 
at which time Tucker , whose name is forged, as well as 
the prisoner were both resident in Somersetshire. So far 
as this evidence goes, it tends to shew a fabrication in 
Somersetshire. There is no fact to prove a fabrication in 
Wiltshire. It is true, that the date of a forged instru¬ 
ment is not much to be relied upon, but if the simple fact 
of the instrument having been found in Wiltshire Ije suffi¬ 
cient to prove a fabrication in that cqunty, the conse¬ 
quence would be, that if the prisoner had carried his 
pocket-book with him to London, or into any other county, 
and had remained there long enough to ha\e fabricated 
the instrument, he might be indicted in any such county 
where the note happened to be found. Some fact there¬ 
fore must be proved to connect the offence with the 
local jurisdiction. The venue is matter of substance. 
By the common law, if a person were mortally wounded 
in one county and died in another, the offender could not 
be indicted in either county: nor was it till 2 Sr 3 Ed. 6. 
c. 24. s. 2. that the legislature provided a remedy for 
this evil, by directing the indictment to be laid in the 
county w here the death happens. In the same manner 
before the stat. 28 Hen. 8. c. 13. the offences therein men¬ 
tioned if committed on the high seas could not be tried; 
and so the law continued with respect to all other offences 
committed out of the body of any county untiL39 Geo. 3. 
c. 37. In the case of Parkes and Brown , 2 East , PI. Cr. 
992. where it was proved that a note forged by A. was 

uttered 
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uttered by B. in the county of Middlesex, in which County 
A. then was, though not present at the uttering, the ma¬ 
jority of the Judges held that the evidence was insufficient 
to warrant the jury in concluding that A. had forged the 
note in Middlesex. It does not lie on the prisoner there¬ 
fore to disprove the commission of the offence in Wilt¬ 
shire ; it is an essential ingredient in the case of the pro¬ 
secutor to prove it there. The fourth objection is, that 
no evidence was given of an intent to defraud. The in¬ 
tent to defraud must appear from something done by the 
party: here the instrument was never uttered; and though 
it might be difficult to ascertain the purpose for which it 
was fabricated, it would,, be too much to infer that the 
prisoner was looking for a future opportunity to make a 
fraudulent use of it. He had time for reflection, and per¬ 
haps bp never would have uttered it. The note was pay¬ 
able on demand,, and not being of a recent date it would 
on that account be the more suspicious if he had attempted 
to make use of it. If the note was made at the time when 
it bore date, it can hardly be supposed that the prisoner 
would have kept it so long with intention to make a 
fraudulent use of it; if it was a recent fabrication, it 
is hardly to be supposed that the prisoner would have 
put so distant a date to it, had he intended to pass it away. 
The fhir inference therefore is, that the prisoner had no 
intent to defraud. 


Pell, for the prosecution. The principal points upon 
which the jury had to determine were, first, whether the 
prisoner forged the note in question with intent to defraud 
Wm. Tucker . Secondly, whether that forgery was com¬ 
mitted in the county of Wilts. The forgery of the note 
was clearly proved, and it can hardly be contended that if 
it were forged with a criminal intent, but never uttered, 
it is not an offence within the statute. It must either be 
said, that the note never haring been uttered no offence 

was 
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was committed, or that uttering is the only evidence from 
which the intent to defraud can be inferred. That a 
person may be convicted for forging an instrument which 
he never utters, is decided by Elliott 's case, 2 East, Pi. 
Cr. 951., where it was expressly stated, that the fact of 
the forgery was brought home to the prisoner, though 
the note was never published, it having been found in his 
possession at the time he was seized; yet no objection 
was taken to the conviction on that ground, there being 
circumstances sufficient to warrant the jury in finding a 
fraudulent intention. So here, the body of 4he note and 
the signature were apparently of different hand-writings, 
yet both written by the prisoner. *The prisoner went by 
a false name in Wiltshire. The indorsement was not 
true. The instrument had the proper stamp, which would 
not have been put to it if it had not been intended to be 
used: and another forged note was foundjn the prisoner’s 
possession. The objection with respect to the locality of 
the offence is the most important. The very fact of the 
instrument in question having been found in the prisoner's 
custody, is evidence to go to the jury of the offence having 
been committed there. In Elliott 's case (a) the instrument 

was 


(a) The following statement of the 
facta of Elliott’s case was referred to 
by the counsel for the prosecution, 
and is rather fuller than the state¬ 
ment in 2 East. PI. Cr. 951. 

The four first counts of the in¬ 
dictment charged the prisoner with 
forging and counterfeiting a bank 
note, or a note in form of a bank 
note. The fifth and last count, upon 
which the counsel for the crown re¬ 
lied, charged him with forging and 
counterfeiting a note for payment 
of money, with intention to defraud 
the governor and company of the 
bank of Unload, and was takenand 
agreed to be framed upon the stat. 
31 G. ft, c. 22, s. 78. which extends 


the siat. 2 G. 2. c. 25. (and is made 
perpetual by 9 G. 2. c. 18.) to all 
corporations. 

This was in substance the evi¬ 
dence. The prisoner, during the 
course of the winter, applied under 
the fictitious name of Pearce to one 
Mary Smith (who made paper 
moulds for the bank of England 
paper) to make for him a pair of 
small fine moulds, finer than those 
she made for the bank. She refused 
to make them. In April 1777, the 
prisoner delivered to one Robert Ry- 
land,, a copper-plate printer, in the 
presence of other witnesses, two 
copper-plates, and a quantity of 
fine paper, with orders to strike off 

two 
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was found upon the prisoner in Kent , where the indict¬ 
ment was laid; but no evidence was given to prove the 
actual fabrication of the instrument in that county. On 
the contrary, the circumstances of the case afforded some 
inference that the forgery was not committed there. It 
appeared that Ryland , having struck off a quantity of 
notes, delivered them, together with the plates, to the 
prisoner, at a public-house in Fleet-Ditch. The note in 
question was found upon the prisoner at Dover , and the 
plate at a lodging upon Tower Hill; yet the objection 
now made, that the evidence did not afford proof of the 
offence being committed in Kent , was either overlooked, 
or thought of no*weighty In Parkes and Brown's cases 
the objection was taken ; but that case does not decide 
the present; the objection there was, that the uttering 
by Brqpm in Middlesex $ was not sufficient evidence that 
Parkes had committed the forgery in that county, but 


two dozen from each plate by the 
next day; one plate was for the 
sum of 20/. and the other for 50/. 
both payable by the governor and 
company of the bank of England. 
Ryland struck off the notes accord¬ 
ing to his instructions, and delivered 
the notes and copper-plates together 
to the prisoner the next day, at a 
public-house in Fleet-ditch. Such 
notes were found upon the prisoner 
when he was taken into custody at 
Dover , produced in Court, and 
among them the counterfeit note, 
the tenor of which was stated in the 
indictment. The copper-plates 
were found at an obscure lodging 
near Tower-hill, by the information 
of the prisoner himself, who went 
in custody of an officer, who broke 
open the chamber door and took 
them out of a box directed for W\m. 
Pearce , and delivered them to the 
solicitor of the bank. Being pro¬ 
duced in Court, the specific plate 
from which the forged note was 


struck was identified by Ryland, 
from a scratch which he had ob¬ 
served in the plate. The words 
usually printed in bank notes were 
printed in the counterfeit note; 
those usually written were in writ¬ 
ing, except that the number was not 
filled up, nor vras the word pouuds 
inserted in the body of the note, and 
the fabric of the paper had not 
wrought in its texture what is com¬ 
monly called in the real bank notes, 
the water mark, namely, the words, 
Bank of England. A bank note of 
the same date and tenor, except as 
above mentioned, was also pro¬ 
duced. The paper of the counter¬ 
feit note seemed somewhat thicker, 
and both were put into the hands of 
the jury. The officers of the bank 
proved that a bank note, with the 
like omission in the body, being re¬ 
gular in other respects, would be 
paid after passing the examiner’s 
office. 


some 
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some of the Judges thought that even this, in the absence 
of other proof, was evidence against Par Ices, he himself 
being in Middlesex at the time; and the majority of the 
J udges agreed that it was a question of evidence for the 
Jury, though they did not think the proof in that parti¬ 
cular case sufficient to warrant the conclusion. In the 
present case, however, the instrument was found in the 
custody of the prisoner himself. Here, therefore, the 
evidence is stronger than in the case of Parkes and Brown , 
and the Jury were warranted in finding the prisoner 
guilty in Wiltshire. In the case of the King*x. Hcnsey, 
1 Bur. 645. it was holden that a letter in the prisoner’s 
hand-writing, dated Twickenham , # in Middlesex , was evi¬ 
dence of an overt act committed in that county. With 
respect to the admissibility of the evidence as to the forgery 
of the note signed Wm. Gapper , it'afforded strong proof 
of the mind and purpose with which the note stated in 
the indictment was fabricated, and in this view it was 
receivable according to the case of the King v. Wylie 9 
ante , vol. i. 92. There, upon an indictment for uttering a 
forged note, evidence, that the prisoner had uttered other 
forged notes, was received, to prove the prisoner’s know¬ 
ledge of the note stated in the indictment, being forged. 
So if a man be indicted for uttering base coin of one 
denomination, proof that he has uttered base coin of 
another denomination, is evidence of knowledge. Here 
the question is upon the intent of the party, the same 
principle therefore applies. Lastly, as to the admissibility 
of Wm. Tucker as a witness, it may be admitted that he 
could not be received to prove the forgery; but the rule 
goes no further. The rule itself is contrary to all the 
general principles of law, and is not to be extended be¬ 
yond the limits to which it has been hitherto confined. 
In the King v. Bunting , the evidence of the executor was 
properly rejected because it went to the very gist of his 
interest; but in Parr's case, 2 East. PI. Cr. 997. where 

the 
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the prisoner had personated Isaac Hart, and received a 
dividend due to him. Hart was admitted to prove the 
amount of his stock at the bank, and that the sum for 
which the prisoner obtained a warrant was the exact sum 
due to him; but he was not examined to the falsity of 
the signature. It has been said that there is no necessity 
to call the person whose name is forged, since other per¬ 
sons are capable of proving that circumstance; but in the 
present case no one but Tucker could have been called 
to prove that interest had not l>een paid on the note. 
Tucker had* no interest in giving the evidence which he 
did, for by denying that he had paid interest, he charged 
himself with it if the note was good, and if it was already 
proved to be forged, he had no interest at all. 

The opinion of the judges was never publicly delivered; 
but 9 pardon was obtained for the prisoner, and he was 
discharged. It wa 6 understood that the majority of the 
learned Judges considered the objection to the admissi¬ 
bility of Tucker's evidence well founded, and that if that 
point had been otherwise, still there was not sufficient 
evidence that the offence was committed in the county of 
Wilts. 


REGULA GENERA LIS. 

It is Ordered, That from and after the last day of 
this Term insolvent Debtors petitioning under the Lords* 
Act, and subsequent Acts, for their further relief, shall be 
brought into Court for that purpose during Term Time, 
upon the days appointed for the London Sittings at Nisi 
jprivs, and on Saturdays , and no other days. 

J. Mansfield. 

J. Heath. 

G. Rooke. 

A. Chambre. 


END OF MICHAELMAS TERM. 
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In the Forty-sixth Veor of the Reign of, George III. 



De f jUvf.ville v. Phillips. 


Jan. 23. 


TTAUGHAN Serjt. moved to enter up judgment on 
r an old warrant of attorney, stating that there was 
an objection to this motion on the ground of the Plain¬ 
tiff’s affidavit stating her place of residence to be Paris. 
He submitted, that, however valid such an objection might 
be when pleaded, still the Court would not notice it on 
such an application as the present, where their attention 
was not necessarily called to it. 


The Court refused 
to allow judgment 
to be entered on an 
old warrant of at* 
torney, it appear* 
ing by the Plain¬ 
tiff’s affidavit that 
she was resident in 
an enemy’s coun¬ 
try. 


But The Court thought the objection insurmountable, 
and observed, that if they were inadvertently to have 
made the order prayed, it must be set aside upon any 
subsequent application. ' 

Vol.II. N. S. 
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1806. 

Jan . 31. Forbes v. Phillips. 

Affidavit of debt TN this case*the Plaintiff’s affidavit of debt was against 

against ^amTlT Phillips only, the writ of capias against Phillips and 
and declaration one Francis Forbes, and the declaration against Phillips 
against A; only by only, by whom bail had been put in. A rule nisi for enter- 

in - held regular in £ an exoneretur on the bail-piece having been obtained. 

Baylcy Serjt. shewed cause, and observed, that in bail¬ 
able process the name of John Doc was always added to 
that of the real 'Defendant, and that it could make no dif¬ 
ference whether the name of John Doe, or the name of 
Francis Forbes was added to that of Phillips the real De¬ 
fendant, especially a§ the ac eliam part of the writ .wa*- 
against Phillips only. 

Praed Serjt. contra insisted that the Plaintiff was irre¬ 
gular, the capias against two not being warranted by the 
affidavit to hold to bail against one only ; and that the 
Court could know nothing of the ac etiam of the writ. 
He cited Gilby v. Lockyer, Dougl. 218. ed. 3. Bett v. 
Goodman and another , Barnes, 70. Holland v. Johnson , 
4 Term Pep. 695. Holland v. Richards , 4 Term Rep. 697. 
n. (b). Goodwin q. t. v. Parry, 4 Term Rep. 577. and 
Moss and another v. Birch and another, 5 Term Rep. 722. 

The Court (consisting of Heath, Rooke, and Chambre Js.) 

- were of opinion, that as the affidavit to hold to bail was 
correct, and the bail properly put in for Phillips only, the 
jsiere introduction of the name of Francis Forbes into the 
capias did not operate to make the proceedings irregular, 
any more than the introduction of the name of John Doe, 
which was admitted not to create an irregularity. 

Rule discharged. 
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Swain v. Senate. 


T HIS was a rule to shew cause why proceedings 
against the bail should not be set aside with costs. 

It appeared that the Defendant in August 1804, being 
in custody upon an arrest for 180/., put in bail, and then 
went abroad. That in November of the same year the 
Plaintiff called at the house of one of the bail, and pro¬ 
posed to settle the action by taking 40/. in money, and 
his acceptance for 351. 19s. 9 d. in discharge *of the debt 
and costs, to which the bail agreed, and requested the 
Defendant’s attorney to attend the Plaintiff for the pur¬ 
pose of settling the matter accordingly. That the De¬ 
fendant’s attorney soon after attended the Plaintiff at the 
London Coffee-house, the Plaintiff being a prisoner in the 
Fleet , and paid 40/. by a check, and an* acceptance for 
35/. 19.9. 9</., which the Plaintiff accepted, and gave a 
receipt in the following words: 

In the Common Pleas. C/ms. Szcuin v. Edwd. Senate. 
Receiveihof the Defendant, by payment of Messrs. W. 
and C. as bail, 73/. 19.9.9rf., in full discharge of the debt 
and costs in this cause, hereby agreeing to pay my own 
attorney my costs. As witness my hand the 28th day of 
November 1804. 

£75. 19. 9. Chits. Strain , the above Plaintiff. 

Witness J. B. 


Soon after this settlement the attorney for the Defend¬ 
ant informed the Plaintiff’s attorney thereof, who not¬ 
withstanding proceeded to judgment, and issued a scire 
facias against the bail. 

Lens Seijt. shewed cause, and contended, that as the 
compromise had been made and the money paid without 
the knowledge of the Plaintiff’s attorney, the transaction 

H 2 must 
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If a Plaintiff col¬ 
lude with the De- 
feudant’s bail and 
his attorney, to 
deprive the Plain* 
tiff’s attorney of 
his costs bvscttling 
a debt, and accept¬ 
ing a part payment 
without the inter¬ 
vention of the 
Plaintiff’s attor¬ 
ney, the Court will 
not restrain the 
Plaintiff’s attor¬ 
ney from proceed¬ 
ing against the 
bail, in order to 
recoversuch eosts, 
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must be considered as collusive, and that the Plaintiff’s 
attorney therefore was entitled to proceed for the recovery 
of his costs. He cited the case of Read v. Dapper , 6 Term 
Rep. 361. where the Defendant’s attorney having paid 
the debt and costs to the Plaintiff after notice from the 
Plaintiff’s attorney not to do so till his bill had been first 
satisfied, the former was compelled to pay over again to 
the latter the amount of his lien on the debt and costs;" 
and Randall v. Fuller , 6 Term Rep. 456. where the Court 
held, that the lien of the Plaintiff’s attorney on the debt 
and costs in,the cause must be satisfied before the Defend¬ 
ant could set off any costs recovered by him in another 
cause against th§ Plaintiff; also Wilkins v. Carmichael. 
Dougl. 104. w r here Lord Mansfield says, that an attorney 
or solicitor may obtain an order to stop his client from 
receiving money recovered in a suit for which he has been 
employed for hpii until his bill is paid. 

Best Serjt. contra insisted that the bail had a right to 
compromise the action wtth the Plaintiff, and that as no 
notice had been given by the Plaintiff’s attorney not to 
pay over the money, the attorney for the bail was justified 
in paying it over. He cited the case of Welch v. Hole. 
Dougl. 238. where the Defendant having compromised 
with the Plaintiff, and paid ten guineas for debt and 
costs, the Court refused to make him pay it over again to 
the Plaintiff’s attorney, he not having given notice not to 
pay it; and Lord Mansfeld said that although the Plain¬ 
tiff’s attorney might stop the money if it came to his 
hands, and that if the Defendant paid the money after 
notice not to do so, the Court would compel him to pay 41 
it over again; yet he thought the Court could not go be¬ 
yond those limits. He further observed, that the practice 
of the Courts of King’s Bench and Common Pleas differed 
with respect to the lien of an attorney for his costs, the 
latter Court having uniformly holden, that the lien of the 

attorney 
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attorney is subject to ail equitable claims against his 
client (a). 

Sir J. Mansfield Ch. J. I do not collect from the 
cases stated that any positive rule has been laid down 
which obliges us to hold that the Plaintiff’s attorney may 
be cheated of his costs, unless ho has given notice to the 
Defendant or his attorney not to pay them over. The 
case which is strongest in favour of this application rather 
appears to me to imply the contrary. Lord Mansfield 
there seems to think, that ten guineas might be a reason¬ 
able compensation from a man who had lain two years in 
gaol, which the Defendant in that case'had done. The 
present is not the case of the Defendant himself payftg a 
sum of money to the Plaintiff in consequence of an agree¬ 
ment between them without the intervention of a pro¬ 
fessional man. Here the bail himself calls upon the 
Defendant's attorney, who goes to the hondon Coffee¬ 
house within the rules of the Fleet , and there settles with 
the Plaintiff. This was a strong measure for an attorney 
who must have known that the Plaintiff’s attorney had a 
lien for his costs. The debt ivas 180/., and it is not 
suggested that any thing less than the whole debt was 
due. The whole debt then and the costs being due, the 
Plaintiff a prisoner is content to take 40/. in money, and 
an acceptance for 351. 19s. 9d. more, and to give up the 
rest, amounting to 104/., and his costs. Why should the 
Plaintiff, who was a distressed man, give this up; and 
how could the Defendant’s attorney acting for the bail 
possibly authorise such a transaction without feeling that 
lie was taking out of the hands of the Plaintiff’s attorney 
that, which if it had been paid in the regular course, 
would have enabled the latter to obtain his costs ? It ap- 
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(a) See Halt v. Ody, 2 Bos. and Pull. 28. and the cascs> there cited. 

H 3 pears 
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pears to me, that one great object of this transaction was 
to deprive him of his costs; and if the payment was 
fraudulent and collusive, I think that the Plaintiff's attor¬ 
ney ought to be allowed to proceed with the suit for the 
recovery of his costs. 


Rooke J. My opinion has long been, that an attorney 
is first to look to his own client for his security, and upon 
that ground I have always thought, that where the Plain¬ 
tiff's attorney sets up alien on one side, and the Defendant 
insists on a set-off on the other, the lien of the attorney 
must be subject to all the equitable claims of the other 
, party. But 1 never thought (and I have heard the con- 
trar^held) that where tin? Plaintiff and Defendant leagued 
to cheat the attorney, the Court is not authorised to in¬ 
terfere. The question here is, whether under the cir¬ 
cumstances it does not appear that the transaction was a 
fraudulent attempt to deprive the attorney of his costs (a). 
1 think it does, and that the Plaintiff's attorney therefore 
ought to be at liberty to proceed for his costs, and to re¬ 
cover nominal damages. 

Chambre J. I think that the fraud is quite apparent 
upon the face of the transaction. The case is much 
stronger on account of the interposition of the attorney. 
No inducement is stated for the Plaintiff to accept so 
much less than his due, unless it were done with a view 
to cheat the Plaintiff's attorney of his costs; in which 
object the Defendant's attorney co-opcrated. It appears 
to me indeed that the settlement itself is void; for accord¬ 
ing to the case of Fitch v. Sutton , 5 East, 230. acceptance 
of a less sum is not a satisfaction in law of a greater sum 
due. 

(a) Vid. Ormerod v. Tate t 1 East, 464. 


The 
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The Court was about to discharge the rule, when Best 
prayed that the proceedings might be stayed on payment 
of the costs, which the Court ordered accordingly. 


Stevenson v. Grant, and Another. 

Scire facias against Bail. 

T HE declaration was intitled generally of Trinity term 
45 Geo. 3. and began thus Middlesex to wit, It was 
commanded to the sheriff as follows, Whereas George 
Grant , of, &c. and John Fielder , of, &c. lately in the 
Court of our Lord the King of the Bench, to wit, in Jlfi- 
chaelmas term, in the 44th year of his rWgn, came before 
Sir Alan Chumhre knight, &c. and acknowledged to owe 
to James Stevenson , the sum of 2100/. &c. upon this con¬ 
dition, that if judgment should happen in the same Court 
of the Bench, in a certain plea, &c. to be given for the 
said James against William Davis, late of, &c, then the 
said William should satisfy such damages which should 
be adjudged to the said James against the said Wil¬ 
liam, in the same Court here in the plea aforesaid, or 
should render his body on that occasion to the prison of 
the Fleet , and although the said James afterwards, to 
wit, &c. recovered against the said William in the said 
plea 1260/. & c. whereof the said William is convicted, as 
by the record and process thereof now remaining in the 
same Court manifestly appeareth, nevertheless the said 
William hath not satisfied the said damages, nor ren¬ 
dered his body, &c. according to the form and effect of 
the recognizance aforesaid, and as well the said recog¬ 
nizance as the said judgment still remain in full force and 
effect in no wise set aside, reversed, paid off, or satisfied, 

II4 os 
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Swain 

v. 


Feb. S. 

The Court refused 
to allow amend¬ 
ment of a dcclara. 
tion in scire facias 
against bail, who 
had failed to sur¬ 
render their prin¬ 
cipal (then in cus¬ 
tody /'before the 
quarto die post of 
the second writ. 
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a6 on the information of the said James our said Lord the 
King is given to understand. And because our said Lord 
the King is willing that those things, which in the same 
Court are rightly done and recognised, should be duly 
carried into execution, commanded the said sheriff, that 
by honest and lawful men, &c. he should make known 
to the said George and John that they be here in fifteen 
days of the Holy Trinity , to shew, &c. The record then 
stated that the Plaintiff came on the quarto die post , and 
that the said George and John , although called, came 
not; that th§ sheriff returned nihil. Therefore, as before, 
the sheriff was commanded, &c. that by honest and law¬ 
ful men, &c. he should make known to the said George 
and John that they be here from the day of the Holy 
Trinity in three weeks. .The record then stated the se¬ 
cond default of the said George and John , on the quarto 
die post , and a second return of nihil by the sheriff, where¬ 
upon the said James prays execution against the said 
George and John , to be adjudged to him of the damages 
aforesaid, according to the force and effect of the 6aid 
recognizances, &c. 

The Defendants demurred, and shewed the causes fol¬ 
lowing, that is to say, for that the said declaration is in- 
titled generally of Trinity term, in the 45th year of the 
reign of King George the Third, which relates in law to 
the first day of the term,*although the writ of alias scire 
facias , in the said declaration mentioned, was not re¬ 
turnable until three weeks from the day of the Holy Tri¬ 
nity in Trinity term aforesaid. And also for that the first 
writ of scire facias is inartificially recited in the said de¬ 
claration ; and it does not appear thereby by whom the 
said sheriff was commanded as therein mentioned; and 
also for that it does not appear in or by the said first writ 
of scire facias , that the said supposed recognizance 
therein mentioned, was ever inrolled in his said Majesty's 
Court of the Bench aforesaid, nor does the said James 

verify 



in the Forty-sixth Year of GEORGE III. 


105 


verify or offer to prove the same by the record of the said 
recognizance. And also for that the said James hath con¬ 
cluded his said declaration, by praying execution against 
the said George and John, to be adjudged to him of the 
said damages aforesaid, according to the force, form, and 
effect of the said recognizance, instead of concluding it as 
he ought to have done, by praying execution to be ad¬ 
judged to him against the said George and John, of the 
said sum of 2100/. by them in form aforesaid acknow¬ 
ledged, or against the said George , of the said sum of 
2100/. by him in form aforesaid acknowledged, and against 
the said John, of the said sum of 2100/. by him in form 
aforesaid acknowledged, according to the force, form, and 
effect of the said recognizance, AnS also for that the 
said declaration is in other respects uncertain, insufficient, 
and informal, &c. 

The Plaintiff joined in demurrer, but afterwaads ob¬ 
tained an order from a Judge at chambers, for leave to 
amend, in the several particulars stated, as causes of de¬ 
murrer. 

In the course of the last term a rule was obtained, 
calling on the Defendants to shew cause why this order 
should not be discharged. It appeared that at the time 
when the writs of scire facias were sued out, and the 
returns of nihil made, Davis the principal was a prisoner 
in the Fleet, charged in execution in other actions; but 
the Defendants had omitted to surrender him in this ac¬ 
tion until after they were fixed, but that they had since 
done so. 

Bayley and Onslow Serjts. shewed cause. The only 
ground upon which the amendments prayed for can be re¬ 
sisted, is, that it has not been usual for the Court to allow 
amendments against bail, but these amendments are en¬ 
tirely discretionary, and there is no reason in the present 
case why the Court should not allow the amendment 
prayed. There are many cases in which the Court has 
amended proceedings in scire facias, J/amson v. Chamber• 

line 9 
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line, Cook. Cas. Pro. 76. Barnes , 3. and in Szccatland v. 
Beazcli /, Barnes , 4. scire facias against bail and all pro¬ 
ceedings thereon, were amended after issue joined on nul 
tiel record. It is true that the practice of allowing such 
amendments has been in disuse, and therefore in the case 
of Perkins v. Pettit , 2 Bos. and Pull. 275. the Court re¬ 
fused to allow an amendment of that sort, but at the 
same time expressly desired that their refusal to amend 
might not be drawn into precedent, since after that 
notice they should not think themselves bound to abstain 
from exercising the power of granting such amendments 
in future. It is said generally in Tidd's Practice, 1063, 
when speaking of a scire facias against bail, that a scire 
facias is not amendable Vbut the authorities referred to do 
not support the proposition. The cases of Bucksotnc \. 
Hoskins , I Salk. 52. 2 JaI. Raym. 1057. and Vavasor v. 
Baik al Salk. 52, w ere cases of scire facias on judgment. 
As to Villars v. Parry, I Ld. Raym. 182. 547. which 
was scire facias against bail, although the Court of 
Common Pleas at first refused to amend, yet Holt 
C. J. expressed an opinion in the Kings Bench that 
it was amendable, and upon application being again 
made to the Common Pleas for an amendment, the Court 
w'as equally divided. It does not appear that the case of 
Hillier v. Frost , 1 Sira. 401. was a scire facias against 
bail, so that the ca^» of Gray v. Jefferson , 2 Stra. 1165. 
is the only one of all the cases cited in which it is de¬ 
termined that scire facias against bail is not amendable; 
and as the Court in Perkins v. Peilit declared that they 
had no doubt of the power to amend, and should in 
future exercise that power, there can be no objection to 
the amendment being now made. As to the causes of 
demurrer, there would probably be no ground for them, 
if the case were argued. A declaration in scire facias 
to reverse a judgment returnable the last return of a 
term may be entitled generally of that term, Ward v. 
Gansal , 3 Wils. 154. As to the second objection, the 

1 declaration 
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declaration pursues the usual form, it being never cus¬ 
tomary to state that the sheriff was commanded by the 
King. In Impey's Mod . Plea . the form 1*6, it was com¬ 
manded to the sheriff, whereas, &c. and the subsequent 
part of the declaration, which states that our said Lord 

* 

the King is willing, &c. shews by whom the command was 
given. With respect to the want of an averment, that 
the recognizance is inrolled, the same answer may be given 
that it has never been usual to insert prout patet per re - 
cordun , after the statement of the recognizance, it being 
fully supplied by the expression after the statement of the 
judgment, as by the record and process thereof manifestly 
appeareth. The last objection is a mere matter of' 
form, and the amendment wHi* be in furtherance of 
justice. 

i 

Best Serjt. contra, If the demurrer, were argued, it 
would be found that all the objections, except one, would 
probably turn out to be well founded; but the only ques¬ 
tion now is, whether the Court will allow this amendment 
against bail. In the case of Gray v. Jefferson , the Court 
decided that such amendment should not be allowed, and 
notwithstanding what was said by Lord Eldon in the case 
of Perkins v. Pettit , Lord Ahanley in a subsequent case 
of Fulwood v. Annis , 3 Bos. and Pul. 321. which was an 
application to amend the teste of a scire facias against bail, 
said, u the power of amending writs of scire facias against 
bail is certainly discretionary; but the Court, in the exer¬ 
cise of their discretion, would not think proper to cure 
any irregularities of which the bail are entitled to take ad¬ 
vantage.” In the present case, Davis being a prisoner, 
the Plaintiff might have charged him in execution, instead 
of which he gets two returns of nihil y and because the 
Defendants omit the form of surrendering before the 
quarto die post of the second writ, proceeds against them 
by declaring in scire facias ,* he is not, therefore, entitled 

to 
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to an)' favour; the amendments are not in furtherance 
of justice, and if he has made any mistake in his pro¬ 
ceedings, the Court ought not to assist him to the preju¬ 
dice of the bail. In the case of Hoove v. Min gay, 
2 Str. 915. where the Plaintiff proceeded on a recogni¬ 
zance for bail, by action in the Common Pleas , but find¬ 
ing that the Defendant was an attorney of the King's 
Bench , was obliged to desist and tile his bill in the latter 
Court, and the Defendant surrendered the principal be¬ 
fore the commencement of the second action, the Court of 
King's Bench held the surrender good, and stayed the 
proceedings, saying that it was the Plaintiff’s fault not to 
begin right at first. 


Sir Jas. Mans meld C. J. I do not feel the reason 

# 

why mistakes in proceedings against bail should not be 
amended, as well*as mistakes in other cases; persons must 
employ clerks in these proceedings as well as others; and 
if mistakes arise, I do not see why they should not be 
amended. But in the present case we are called upon to 
aid the Plaintiff against the bail, without sufficient reason 
for exercising the power to amend. The Plaintiff might 
have charged the principal in execution, and because the 
attorney for the bail happened to omit the form of sur¬ 
rendering the principal, the Plaintiff chuses to proceed 
against the bail. In such a case I feel no ihclination to 
assist him, and I think that the amendment ought not to 
be allowed. 


Heath, Rooke, and Chambre, Js. concurring, 

Rule absolute. 


When this case first came on, the Court intimated a 
strong opinion that the writ of scire facias , as recited in 
the declaration, was bad for want of an averment, that 
the recognizance was of record, and thought that the 

words. 
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words, w as by the record and process thereof now re¬ 
maining in the same Court manifestly appeareth,” applied 
to the Judgment, and not to the recognizance. 
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Gerhard, Assignee of Edward, William, and Feb. 3 . 
John Norris the Younger, Devisees of John 
Norris the Elder, v. Cooke. 


C OVENANT, the declaration stated that John Norris 

the elder, on the 19th of September 1798, was 

seised in fee of a messuage, situate in the Street , 

» « 

in tJttoxeter , in the county of Stafford, in his own occu¬ 
pation ; and also of a new erected messuage, in the said 
High Street, then untenanted, which was separated from 
a messuage of the Defendant, situate i u the said *High 
Street, by a piece of land only eleven feet Wide; that by 
indenture of the said 19th of September 1798, between the 
said John Norris the elder of the first part, the Defendant 
of the second part, and one Francis Osborn of the third 
part, the Defendant granted unto the said John Norris the 
elder, his heirs and assigns, full and free liberty, power 
and authority to and for him, his heirs and assigns, owners 
or occupiers for the time being of the before mentioned 
houses of the said John Norris, or either of them, or 
of any of the buildings, gardens, yards, and appur¬ 
tenances to the said messuages thereto, or either of them, 
belonging or appertaining, and to and for his, their, and 
each and every of their customers, servants, workmen, 
or other persons having lawful occasion with or without 
horses, carts, or other carriages, thenceforth and front 
time to time, and for all times forever thereafter, to have 
ingress, egress, and regress, and to pass and repass in, 
upon, through, over, out of, along, and across the said 
piece or parcel of land or ground lying between the said 

messuage 


A. granted to B. 
his heirs and as¬ 
signs, occupiers of 
certain linu&es 
abutting on a 
piece of laud about 
11 leet wide, which 
divided those 
houses from a 
house tut'fl’belong- 
ing to A. the right 
of using the said 
piece of land as a 
loot or carriage 
a ay; and gave 
dm u all other li¬ 
nn tics, powers, 
and authorities, 
neident or appur- 
cnant, needful or 
necessary to the 
use, occupation, 
or enjoyment of 
the said road,way, 
or passage," held 
that under these 
words B. had a 
right to put down 
a dag-stone upon 
this piece of land 
in front of a door 
opened by him out 
of his house into 
this piece of land. 
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messuage then in the occupation of the said Defendant, 
and the said messuage and premises of the said John 
Norris for the length of 20 yards, but no further, to and 
from the Nigh Street , to and from the said before-men¬ 
tioned messuages of the said John Norris, or either of 
them, and to and from any of the buildings, gardens, 
yards, or other appurtenances to the said messuages of the 
said John Norris, or either of them belonging or apper¬ 
taining : and also all other liberties, powers, and authori¬ 
ties incident or appurtenant, needful or necessary to the 
use, occupation, or enjoyment of the said road, way, or 
passage, and other privileges thereby granted or conveyed, 
©r intended so to be, to hold to the said John Norris , his 
heirs and assigns, to the^only proper use and behoof of the 
said John Norris, his heirs and assigns for ever, and to be 
incident and appurtenant to the said two messuages of the 
said John Norris, and each of them, and to the buildings, 
yards, gardens, and other members of the same, from 
thenceforth for ever; and the Defendant covenanted that 
the said John Norris, his heirs and assigns, owners or 
occupiers for the time being of the said messuages, or 
either of them, or of the buildings, gardens, yards, or 
other appurtenances thereto belonging, should quietly en¬ 
joy the way, road, path, or passage, and the liberties, pri¬ 
vileges, powers, and authorities thereby granted and 
conveyed, or intended so to he, without interruption of 
the Defendant, and that the Defendant should not nor 
would injure, spoil, or damage the pavement of the said 
piece or parcel of land or ground, or stop up, molest, ob¬ 
struct, or hinder the said John Norris, his heirs or assigns, 
in the possession, use, occupation, or enjoyment of the 
easements or other privileges thereby granted to or en¬ 
joyed by him as owner or occupier of the said messuages, 
or either of them. That by virtue of the said indenture 
the said John Norris the elder became entitled to the said 
way, and the liberties, powers, and authorities thereby 

granted. 
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granted. That on the 29th of December 1801 lie made 
his will,'and devised the said messuages, with the appur¬ 
tenances, together with the said way, and the liberties, 
privileges, powers, and authorities by the said indenture 
granted to Edward , William, and John Norris the younger, 
in fee, and died. That Edward , William , and John Nor - 
ris the younger entered and became seised; and on the 
26th of March 1803 did infeoff the said Plaintiff of the 
said new-erected messuage, and granted to hint the said 
way, and the liberties, privileges, powers, and authorities 
by the said indenture granted, and other appurtenances, 
to liojd to him, his heirs and assigns for ever, by virtue 
ivhereof he became seised in fee of the said new-erected 
messuage, with the appurtenailces, and entitled to the 
said way and the said liberties, privileges, powers, and 
authorities by the said indenture granted. That the 
Plaintiff on the 1st of January 1805, by. virtue and in the 
due exercise and enjojment of the liberties, privileges, 
powers, and authorities by the said indenture granted, 
and in order to have and enjoy the said way, made a door 
in his said messuage leading therefrom into the said piece 
of land at a certain part within the length of 20 yards, 
and put, laid, and placed in the said pavement of the said 
piece of land a certain flag-stone against the said door 
within the length aforesaid, for the convenience and ne¬ 
cessary use find enjoyment of the said way there; yet the 
Defendant not regarding his covenant, but intending to 
obstruct the Plaintiff, tore up, took up, spoiled, and da¬ 
maged the pavement of the said piece of land within the 
space aforesaid, and took up and removed the said flag¬ 
stone, by reason whereof the Plaintiff was obstructed 
in enjoying of his way in as ample a manner as he 
ought to have done, contrary to the covenant of the De¬ 
fendant. 

The Pefendant pleaded first non est factum . Secondly, 
That John Norris the elder did not devise modo etformd . 

Thirdly, 
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Thirdly, That Edward , William , and John Norris the 
younger did not enfeoff modo et formd. Fourthly, As to 
taking up and removing the flag-stone actionem non , be¬ 
cause he says that he the Defendant before and at the 
said time when, &c. was lawfully possessed of the said 
piece of land in the said indenture described; and being 
«o possessed thereof the Plaintiff before the said time 
when, &c. to wit, on the 1st of January 1805, wrongfully 
put, laid, and placed the said flag-stone in the said de¬ 
claration mentioned in and upon the said piece of land, 
and in the soil thereof, otherwise than for the necessary 

<r 

repairing of the said way there, or for enjoying the same, 
for which reason the said Defendant took up and removed 
the said flag-stone, which lie lawfully might for the cause 
aforesaid, and this, &c. wherefore, &c. Fifthly, As to 
the residue of the supposed breach of covenant, actionem 
non , because he says that he did not tear up, take up, 
spoil, or damage the pavement of the said piece of land, 
or obstruct the Plaintiff, modo etforma , concluding to the 
country. 

The replication joined issue on the 1st, iid, 3d, and 5th 
pleas, and as to the 4th the Plaintiff traversed the allega¬ 
tion that he had wrongfully put, laid down, and placed 
the said flag-stone in the said piece of land, and in the 
soil thereof, otherwise than for the necessary enjoyment 
of the said w ay. 

By the rejoinder issue was joined on the fourth plea. 


At the trial before Lord Ellenborough Ch. J. at the last 
summer assizes for Stafford the only question was, how 
for the right of the Plaintiff to put down the flag-stone 
mentioned in the declaration was incident or appurtenant, 
needful or necessary to the use, occupation, or enjoyment 
of the road, way, or passage, and other privileges granted 
by the deed of the 19th of September 1798. It was proved 
that the house where the flag-stone w r as put down was 

built 
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built for John Norris the elder in 1797. That the house 
when first built had no door-way into the passage, but 
that a f door-way was afterwards made and used for 12 
months without any flag-stone, after which the Plaintiff 
put down the flag-stone in question before the door-way; 
that the stone was 2 feet 10 inches in length, and 2 feet 
in width, one inch and a half higher than the surface on 
the side next the door-way, and about one inch on the 
outside : that it is usual to put down flag-stones before 
door-ways; that the door-way in question might have been 
used without the stone, and conveniently, -but not so 
conveniently as with it. A verdict was found for the 
Plaintiff by consent, with liberty, to enter a non-suit if the 
Court should be of opinion that the Plaintiff ought not 
to have recovered. 

Accordingly a rule nisi having been obtained for that 
purpose, • * 


1806 . 
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Bayhy and On slot: Serjts. shewed cause. By the terms 
of the deed the Plaintiff was entitled to every privilege 
needful or necessary to the occupation or enjoyment of 
the way. From the covenant of the Defendant not to in¬ 
jure the pavement, it appears that it was intended that 
the way should be paved. The way itself is a long passage 
given to the proprietor of the house, for the more con¬ 
venient use of his house, and as it was proved to be 
usual to put down a stone of this description, at the en« 
trance to a house, it may be considered as the sort of 
pavement which is proper for that purpose. The word 
“ needful” is a general term, and the construction must 
depend upon the subject to which it is appl&d. It was 
determined in Senhouse v. Christian , 1 Term Rep. 560. 
that the grant of a right of way tor carrying coals along 
.^particular slip of land, authorised the grantee to lay a 
framed waggon way; for the grantee was entitled to all 
privileges necessary to give such a road as it was the in- 
Vol. II, N. S. I tention 
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tention of the parties that he should have. Here the 
Plaintiff has done no more than is usual, and he could 
not have enjoyed his right of way so conveniently, ^unless 
he had done what he has, and he had a right to use it in 
the manner most convenient to himself, provided he did 
not thereby injure tlie grantor. 


Williams and Best Serjts. contra. Though it was 
proved that the flag-stone was convenient, it was not 
proved to be either needful or necessary to the enjoyment 
of the Plaintiff’s right of way ; and though where words 
are doubtful, the Court will construe them most strongly 
against the granto.’, yet where the words are clear, they 
are not to be carried beyond their natural import. Thus 
in Senhouse v. Christian , though the Court thought that 
the grantee was entitled to make a framed waggon-way, 
because it was necessary for the conveyance of coals; yet 
they determined that he was not entitled to make a road 
across the slip of land, the grant being of a way along 
it. In Lord Darcy v. Ask with , Hob. 234. it was held 
that a demise by words, including coal-mines, did not 
authorise the lessee to cut timber for the use of the mines. 
In the case of Hodder v. Holman , 1 Rol. Abr. 391. it is 
determined, that if A. be seised in fee of a back side in 
a town, communicating with the High Street by a gate 
on the east; and also of a messuage and piece of land 
adjoining the back side on the north; and infeoff B. of 
the messuage and land, and grant free ingress, egress, 
and regress into and out of the premises, in, through, 
and over the gate and back side, B. cannot go to or from 
any other plhces to the street, without going to the mes¬ 
suage and land, for the grant is appurtenant to the pre¬ 
mises ; and it is also said in the same page, that if a man 
have a way over the close of another from D . to Black • 
acre, and then purchase land adjoining to Blackacre , he 

2 cannot 
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cannot use the way to the land adjoining, though he 
come first to Black acre, and from thence to the land ad¬ 
joining. 1 In this present case the soil of the road belonged 
to the Defendant, and the Plaintiff, by putting down the 
flag-stone, which was not necessary to the enjoyment of 
his way, was guilty of an excess of the power granted to 
him; whatever was needful and necessary he was entitled 
to, and no more. 


1806. 

Gerrarp 

V. 

CoOJCK. 


Heath J. (a) I am of opinion that the Plaintiff is 
entitled to retain his verdict. This action is brought on 
a deed, by the terms of which it is competent to the 
Plaintiff to do any thing which is* incident to the grant of 
a right of way. At common law the right to repair is 
incident to the grant of a way! The verdict is said to 
be contrary to the evidence, which was, that the way 
might be conveniently used Without the stone, but not so 
conveniently. If the Plaintiff had repaired with gravel, 
it might in time have become a puddle; had he not, 
therefore, a right to lay this stone to repair it perma¬ 
nently ? The case did not go to the jury, and we must 
therefore consider it upon the deed and the pleadings, 
and it appears to me, upon considering these, that it was 
competent to the grantee to repair the way in this man¬ 
ner. Verba fortius accipiuntur contra proferentem. 

Rooke J. I am of the same opinion; and I agree 
with the proposition laid down at the bar, that the grantee 
may use the way in the manner which is most conve¬ 
nient to himself, if he does not thereby produce inconve¬ 
nience to the grantor. I cannot think the verdict 


(a) Sir James Mansfield Chief Justice, was absent from indisposition. 
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Ciiambre J. I quite agree in thinking thatlhe ver¬ 
dict ought to stand. We ought to put a fair and reason¬ 
able construction on the words of the deed. This is 
nothing more than a grant of a way to which the right 
of repairing, when it becomes necessary or convenient, 
is incident. The particular words in question could have 
been inserted with no other view than rather to enlarge 
the right which the common law would give. I cannot 
confine the construction of the word “ needful ” to strict 
necessity, but think that it was intended to convey a rea¬ 
sonable and convenient privilege. The nature of the 
thing is material in considering the effect of the words. 
The way was granted ibr the occupation of a dwelling- 
house, and the grantee ought to have every thing needful 
for the occupation of "his dwelling-house; he ought, 
therefore, to have the opportunity of repairing the way in 
such a manner that it should not lie wet or dirty when 
he, or his family, or his visitors enter. If any inconve¬ 
nience had been occasioned to the grantor, it might make 
a difference, but that is not the case here, nor is it to be 
feared that any right can hereafter be set up in respect of 
the soil, in consequence of this stone having been put 
down, for the precise extent of the road is pointed out. 
Under these circumstances, I think the construction con¬ 
tended for by the Defendant is too narrow and harsh, 
and that therefore the verdict ought to stand. 

Postea to the Plaintiff. 
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T HE Plaintiff declared thus: u Thomas Imbleton the 
younger, was attached to answer William Rogers , 
in a plea, wherefore, w r hereas the said William , at the 
time of the committing of the grievance hereinafter 
mentioned, was lawfully possessed of a certain horse of 
great value ; and the said Thomas was also, fit the time 
of the committing of the said grievance, possessed of a 
certain cart, and a certain horse drawing the same, and 
then had the care, management, and driving of the said 
horse and cart of the said Thomas ; nevertheless the said 
Thomas , well knowing the premises, whilst the said Tho¬ 
mas was driving the said cart and horse, *and had his said 
cart and horse under his care and management, took so 
little and such had care of the said cart and horse in 


Declaration 
against the De¬ 
fendant, for d riv¬ 
ing his cart against 
the Plaintiff’s 
horse with force 
and violence, al- 
lcgingat to have 
been done “by 
and through the 
mere negligence, 
inattention, and 
want of proper 
care,” of the De¬ 
fendant. On de¬ 
murrer to this de¬ 
claration, as not 
being in trespass, 
held that this de¬ 


driving the same, that the said cart, by and through the claratlor * in ca * e 

mere negligence, inattention, and want of proper care in 

the said Thomas whilst he was driving his said horse and 

cart, ran and struck against the said horse of the said 

William with such force and violence, that the said horse 

of the said William was thereby then and there very much 

hurt, bruised, and wounded, and afterwards died of the 

said hurts, bruises, and wounds; and whereupon the 

said William , by his attorney, complains, that whereas 

the said William , at the time of the committing of the 

said grievance hereinafter mentioned, to wit, on, &c. at, 

&c. was lawfully possessed of a certain horse of great 
value, to wit, of the value of 50/. and the said Thomas 
was then and there possessed of a certain cart, and of a 
certain horse then and there drawing the said cart, and 
then and there had the care, management, and driving 
of the said cart and horse; yet the said Thomas , well 

13 knowing 
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knowing the said premises, whilst the said Thopias was 
driving his said cart and horse, and had his said cart and 
horse under his care and management, to wit, on, &c. 
at, &c. took so little and such bad care of his said cart 
and horse, that the said cart, by and through the mere 
negligence, inattention, and want of proper care in the 
said Thomas , ran and struck against the said horse of the 
said William with such force and violence, that the said 
horse of the said William was thereby then and there very 
much hurt, bruised and wounded, and afterwards, to wit, 
on, &c. at, s &c. died of the said hurts, bruises, and 
wounds; wherefore the said William says he is injured, 
and hath sustained damages to the value of 50/.; and 
wherefore, &c. 

To this declaration the Defendant demurred, and as* 
signed for causes that the said declaration contains the 
same allegations twice over, which is impertinent and nu¬ 
gatory. And also, for that the same contains no positive 
charge, but is merely by way of recital, and does not 
state the supposed grievance therein mentioned to have 
been committed with force and arms, or against the peace 
of our said lord the king; and also that the said declaration 
is in other respects uncertain, insufficient, and informal. 

On this day the case was to have been argued by Boy- 
ley Serjt. for the Plaintiff, and Shepherd Serjt. for the 
Defendant. 

The Court , however, intimated a clear opinion, that 
as the injury was expressly alleged in the declaration to 
have arisen from mere negligence, inattention, and want 
of care, the demurrer could not be sustained; but of¬ 
fered to allow the Defendant to withdraw his demurrer 
on payment of costs, and producing an affidavit of 
merits. 

To this proposal Shepherd acceded, and declined to 
argue the cale. 


Sir 
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Sir Jas. Mansfield Ch. J. then Raid, it is not to be 
considered that the case of Leame v. Bray , 3 East 593 . 
is overturned by the present. At the same time I may 
say thus much, that upon a proper case it may be fit that 
the decision of the Court of King's Bench , in Leame v. 
Bray , should be reconsidered. 
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ASSUMPSIT for goods sold and delivered, and a . in London , n- 

u/X goods bargained and sold** * ceived an order 

. from B. living in 

At the trial before Lhambre J. at the Guildhall sittings Bristol , to scud 

after last Michaelmas term, a • verdict was found for the ff oods t0 llim by 

Plaintiff, damages 1 21. 6s. 6d subject to the ODinion of a "y conveyance 

the Court upon the following case. Off the 23d Novem- Bristol (as B.\\xv.i\ 

her 1802 the Plaintiffs, who were partners and agricul- only six miles from 

tural implement makers, received a letter by the post ^^henhc sent " 

from the Defendant, dated Winterbourne Court near thera,that.B.might 

Bristol , in which he writes: <£ Three or four years since know w,,en t0 ov 

I had a patent chaff-cutter of you, which for some time goodstoa^" 1 

answered my purpose very well, but it is latterly got out wharffromwhencc 

of order. I therefore beg the favour to send me another ves 1 8e ! 8 

as soon as you can after you receive this, as I am in the ed£.ashcwa*ioid 

habit of using a great deal of chaff: you will be so good at tl,e wliarf ' 1,1111 

as to send 2 or 3 pair of knives. Any conveyance by ^^by^heshtp 

which it will reach Bristol will be convenient to me, as I Commerce; in fact 

am only six miles from it. I am,” &c. And in a post- the goods were not 

script to that letter the Defendant writes: “ I will thank 

you for a line mentioning when you send the chaff-cutter, happened to be 

that I may know when to expect it, and where to send ful,y ,adcn ’ bl,t 
J 1 ' some time after- 

wards were sent 

by another vessel. B. after the arrival of the Commerce at Bristol, without the goods, made 
no further inquiry for the goods, and A. did not know till after he had required payment of 
the goods, that they had been sent by another ship, wbiab he then communicated to it.—held 
that B. was liable for any loss of the goods. 

14 
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for it; and the sooner I can get it the more agreeable, as 
I am much inconvenienced for want of chaff.” On the 
17th December following the Plaintiffs sent the chaff- 
cutter and knives, directed to the Defendant, to Symonds' 
wharf, Tooley-street, at which wharf some of the Bristol 
vessels load, and received from the wharfingers there a 
receipt of the same in the following words: a The Com¬ 
merce, Chas. Farquar son, for Bristol, 17th December re¬ 
ceived Is. 6d. J. M.” On the same 17th December the 
Plaintiffs per post advised the Defendant as follows : 

E. Ludlow , Esq. London , 17th Dec. 1802. 

Bought of J. Cooke , Red Lion Square. 
One patent chaff-cutter - - £11 11 0 

One extra pair of knives'' - - - 0 17 0 

Package and cartage 65 . c Wharfage 2s. 6d. 0 8 6 

(Per the Commerce, Chas. Farquarson.) 

23d. Two pair of knives - - 1 14 0 


Per Lys. waggon £14 10 6 

Sir, 

As above I have caused to be delivered, which 1 hope 
will be duly received. An early payment will oblige 
E. Ludlow, Esq. Your most obedt. servt. 

Winterbourne Court, W. J. Cooke. 

near Bristol. 

The Commerce sailed from the port of London in January 
1803 to Bristol, and arrived there, and Pollard and son 
are agents to all Bristol vessels loaden at Symonds' wharf 
for Bristol, and receive all the goods arriving by them. 
From the month of January 1803 until the arrival of the 
Commerce at Bristol the Defendant made continual in¬ 
quiries of the agent and consignees at Bristol if she had 
brought the chaff-cutter in question. The package con¬ 
taining the chaff-cutter was not on board this vessel on 
its arrival at Bristol. It is the invariable custom at Sy- 
monds ’ and ofter wharfs, when goods are left there to go 

to 
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to any place by a vessel, to give a receipt for the goods 
as going by the vessels then loading, without regard to 
the capability of the vessel lpading to contain all the ar¬ 
ticles for which receipts are given; and if there are more 
goods than such vessel will contain, to load such goods as 
cannot be conveyed in such vessel on board the next vessel 
in turn that sails from the wharf. The Commerce was 
the vessel loading at the wharf at the time the chaff-cutter 
was delivered to the wharfinger, but such vessel was fully 
loaded with other goods in turn which came there before 
the chaff-cutter, so that the chaff-cutter and other goods 
delivered at the same time to be sent to Bristol were left 
out of that vessel, and were afterwards by the wharfinger 
put on board another vessel called the Nancy , which 
sailed from Symonds' wharf on,the 13th April 1803 for 
Bristol , and duly arrived at Pollard's wharf with the chaff- 
cutter on board. The chaff-cutter was 'landed from the 
Nancy at Pollard \s wharf, Bristol , and still remains there. 
The wharfinger did not give notice either to the consignor 
or to the consignee that the chaff-cutter had not been taken 
on board the Commerce , or that it had been sent by any 
other ship. No correspondence or communication what¬ 
ever passed between the parties until about the middle of 
the following year (1804), when the Plaintiffs applied for 
payment of their demand, and in a short time afterward 
viz. on the 20th July in that year, received a letter from 
the Defendant, stating that he had not received any chaff- 
cutter whatsoever, though he had made repeated inquiries 
at Pollard’s wharf for the same, from the receipt of the 
Plaintiff”8 invoice until the arrival of the Commerce at 
Bristol without the chaff-cutter, and therefore had got 
his old one repaired. On the 22d of November 1804 the 
Plaintiff wrote to the Defendant, stating that they would 
not agree to sustain any loss, and informing him that by 
inquiry made that morning at Symonds' wharf they found 
that the chaff-cutter was not forwarded by the Commerce , 

but 
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but was put on board the Nancy , which left London on 
the 13th of April 1803; and that Pollard and Son on the 
quay at Bristol were the agents for that ship. This was 
the first intimation which the Defendant received from 
the Plaintiffs that the chaff-cutter had been sent by the 
Nancy . 

The question for the opinion of the Court was, Whe¬ 
ther the Plaintiffs were entitled to recover ? 


Shepherd Seijt. was to have argued on behalf of the 
Plaintiff but the Court called upon the Defendant's 
counsel to begin. 

Best Seijt. for the Defendant. In this case no such de¬ 
livery was ever made of the chaff-cutter to the use of the 
Defendant, as will entitle the Plaintiff to maintain an ac- 
tion for it. Ther several cases which have been determined 
have gone no further than this, that if the vendee direct 
the vendor to send the goods by any particular carrier, a 
delivery to such carrier is a delivery to the vendee. But 
if the vendee chuse the carrier without any directions from 
the vendor, the vendee is answerable for the goods. The 
question is, whether a person in London who receives an 
order for goods for Bristol , satisfies that order by a deli¬ 
very of the goods to a wharfinger in London . The vendee 
at Bristol has no control over the wharfinger in London , 
and has no means of looking after the goods. It is there¬ 
fore more convenient that the vendor should be responsible 
for the acts of the wharfinger. In the present case the 
vendor gave notice that the goods were put on board one 
vessel, when in fact they were put on board another. The 
vendee therefore has been misled by the act of the vendor. 
Independent of which, the Plaintiff was guilty of neglect 
after he received information from the Defendant that 
the goods had not arrived, in not taking some steps sooner 

to 
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to acquaint the Defendant with the conveyance by which 
the goods actually went. 

Sir J ames Mansfield Ch. J. This question does not 
depend upon the liability of particular persons to answer 
for the misconduct of the wharfinger. For it does not 
appear that any neglect is imputable to the wharfinger 
for not sending the goods by the Commerce. The single 
question is, whether the Plaintiff has reasonably complied 
with the order sent to him by the Defendant; and whether 
it be owing to the fault of the Plaintiff or the Defendant 
that the goods were not received. If the fault be impu¬ 
table to the latter, he must pay the fornyer the value of the 
goods. The Defendant in his letter of the 23d of Novem¬ 
ber 1802 says, £< any conveyance by which it will reach 
Bristol will be convenient; and desires to be informed 
when the chaff-cutter is sent, that he mty know when to 
expect it, and where to send for it.” The chaff-cutter 
being a heavy instrument was sent by water, and the De¬ 
fendant could hardly suppose that it would be sent by 
land. On the 17th of December the Plaintifts write to 
inform the Defendant that it is sent by the Commerce. 
The Commerce sailed in January , and after her arrival at 
Bristol the Defendant made frequent inquiries at Pollard's 
wharf, from which he found that the chaff-cutter did not 
arrive by the Commerce. Under these circumstances he 
remains in perfect silence, and never informs the Plain¬ 
tiffs until tho 20th of July 1801 that it had not arrived. 
What then were the Plaintiffs to conclude ? They had 
sent it by the proper conveyance to Bristol , and had writ¬ 
ten to the Defendant to tell him so. They must there' 
fore suppose either that it had been received, or that they 
would have had information to the contrary. If the 
Defendant had informed the Plaintifts that the chaff- 
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cutter had not arrived by the Commerce , they might have 
inquired at the wharf and remedied the mistake ; instead 
of this he leaves them in perfect ignorance, and under the 
supposition that it had been received; and it is not until 
application is made for payment in July 1804 that he gives 
any intelligence of the noil-arrival of the article. In 
whom then is the fault? Not in the Plaintiffs. They sent 
the chaff-cutter to the wharf, and gave ^notice to the De¬ 
fendant. The ship however being full, the chaff-cutter 
does not go by that ship, but according to all custom goes 
by the next to the same port, and the Defendant having 
information that it has been sent, does not acquaint the 
Plaintiffs of its non-arrival till a year and a half afterwards. 
If it had never arrived at all, it is very questionable whe¬ 
ther the Defendant would not have been liable to pay for 
it, because it was his duty immediately to inform the 
Plaintiffs of its non-arrival. The article was sent in the 
eonnnon course, and it was the Defendant’s own fault that 
he had it not. There is nothing to blame in the conduct 
of the Plaintiffs; they sent the chaff-cutter according to 
order, and it was the fault of the Defendant not to give 
notice in due time that ho had not received it. 

Heath J. It is not necessary to add much. 1 do not 
consider the wharfinger as in any degree the agent of the 
Plaintiff; he is the agent of the Defendant, by whose 
order and direction the goods were sent. No negligence 
is imputable to the Plaintiffs in not inquiring after the 
goods. They had no notice of the non-delivery until 
July 1804. Nothing is more common than in the case 
of waggons, where one is full, to send the goods by the 
next. 

Rooke J. I am of the same opinion. The Plaintiffs 
in this case have done every thing which they were bound 

to 
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to do, and the Defendant was guilty of gross negligence 
in not giving earlier notice. 

Ciiambre J. I am entirely of the same opinion. 

Postca to the Plaintiffs. 
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Wright p. Bond. 


Feb . 3. 


T HIS was a case sent by the Lord Chancellor for the -4. devised a house 
opinion of the Judges of this Court. f" hU m 1 oU ' ct f ° r 

Thomas King being seised in‘fee according to the cus- death “to thceid- 
toni of the manor of Slake Newington in the county of cst son of E.A'.and 

Middlesex, of the moiety of certain copyhold premises, [J a ^’ niaitThcfr 

part and parcel of the same manor which had been by then to the eldest 

him previously surrendered to the use of his will, accord- s ° n °f ' T ‘ K ” 116 

. . . also devised copy¬ 

ing to the custom of the said manor, by his will duly hold lands “ to the 

made and dated the 12th of March 1741, devised as fbl- eldest son of e.k. 

lows: « I give to my loving mother Mari/ King of the 

said parish of Newington all that house or tenement stand- have no male heir, 

ing and being in Nacin&ton aforesaid, near to the Three tlien mv will is that 

Crowns , with the appurtenances thereto belonging, and ail(1 tenements I 
now in the occupation of the widow' Emms , and she the bequeath to the 
said house to enioy during her life, and after her decease son of * 

to the eldest son of Edward King of the county of Bed - his heirs for ever/' 
fordshire : and if the said Edward King should have no But if the said 
male heir, then to the son of John King of Sitnden in the ^7 to sell or° ld 

mortgage such 

copyhold lands and tenements aforesaid, then he gave the aforesaid lands and tenements to 
T. C. in fee. He then gave his personal estate to T. C. directing him u to be at the charges 
of taking up and admitting the said eldest son as afore-mentioned to the said copyholds out 
of the said personal estate, and in the name of the said K. n He then gave the rents and pro¬ 
fits of the copyholds to T. C. for seven years, and then “ to the afore-mentioned eldest soii 4 
But if the said T. C. should die before the end of the seven years, then the aforesaid eldest 
son of the K’s to take and enjoy the said estate forthwith to thei^ and their heirs for ever.” 
Held that the eldest son of £. K. took an estate in fee under tbit will in the copyhold pre¬ 
mises. 

J county 
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county aforesaid. I also give and bequeath to the eldest 
son of Edward King yeoman, living in the county of Bed¬ 
fordshire , aii my copyhold lands and tenements lying and 
being in the parishes of Stoke Newington and Hornsey in 
the said county of Middlesex: but if the said Edward 
King aforesaid should have no male heir, then my will is 
that the aforesaid lands and tenements I bequeath to the 
eldest son of John King yeoman, living in the parish of 
Sunden in the aforesaid county of Bedford , to him and 
his heirs for ever. But if the said eldest son should offer 
or endeavour to sell or mortgage such copyhold lands and 
tenements aforesaid, then my will is that the aforesaid 
lands and tenements, upon sufficient proof as aforemen¬ 
tioned, I bequeath to my kinsman Thomas Conway of 
Stoke Newington aforesaid, him to enjoy and his heirs for 
ever. J also bequeath to my kinsman Thomas Conway 
aforesaid all my personal estate, both in stock and debts, 
which shall be then due to me at my decease, he paying 
out of such personal estate my funeral charges, and what 
just debts soever I owe at the time of my decease, and also 
to be at the costs and charges of the court of the said 
several manors of taking up and admitting the said eldest 
son as aforementioned to the said copyhold lands and te¬ 
nements out of the said personal estate, and in the name 
of the said King. But that he the said Thomas Conway 
shall for the first 7 years to come after my decease receive 
and enjoy the rents and profits of the abovementioned 
copyhold lands and tenements, and after^he expiration of 
the said 7 years then to the aforementioned eldest son. 
But if the said Thomas Conway should depart this life be¬ 
fore the expiration of the said term of 7 years, then the 
aforesaid eldest son of the King's to take and enjoy the said 
estate forthwith to them and their heirs for ever.” 
Shortly after making the said will the said Thomas King 
died, leaving the same unrevoked, and Edward King the 

younger, the eldest son of the said Edward King named 

in 
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in the said will, was, at a court holden of the said manor 
on the 19th May 1743, duly admitted in his proper per¬ 
son to the said copyhold premises as devisee of the said 
Thomas King , to hold to .him and his heirs. Edward 
King the younger died in 1756, leaving an infant son 
named John King , who was duly admitted as heir to his 
father to the said copyhold premises; to hold to him and 
his heirs, at a court holden for the said manor on the 10th 
of August 1757, being then of the age of 7 years, by Ed - 
ward King the elder, his grandfather; and on the 21st of 
May 1789 the last-mentioned John King duly surren¬ 
dered the said premises to the use of Joseph Wright , his 
heirs and assigns for ever, who at the same court was ad¬ 
mitted tenant thereof accordingly. 

The question for the opinion of the court was, What 
estate the eldest son of Edward King the elder took un¬ 
der the said will of the said Thomas King in the copyhold 
premises in question ? 


1806. 


Wrxoht 


V. 

Bond. 


Lens Serjt. for the Plaintiff. I contend that the eldest 
son of Edward King took an estate in fee under the will. 
The words u to him and his heirs for ever” must be 
understood as equally applicable to the eldest son of Ed¬ 
ward King in case he should take, as to the eldest son of 
John King in case he should take. The testator intended 
that one of them should have his estate, and that who¬ 
ever took it should have it in fee. Had it been his in¬ 
tention that the first should take for life and the second 
in fee, the will would have been differently worded, and 
the estate would have been given to the eldest son of E, 
K. ; but if E. K. should depart without male heir, then 
to the eldest son of J. K. and his heirs for ever. Besides, 
it appears from other parts of the will that it was the in¬ 
tention of the testator to give an estate in fee to the eldest 
son which should take. First, the testator declares, that 
if the said eldest son, without distinguishing between the 

son 
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sob of E. K. and the son of J. K., shall offer to sell or 
mortgage, the estate shall go over ; next after directing T. 
Conway to p jy certain charges out of the personal estate, 
and particularly the charges of admitting the said eldest 
son to the copyholds in the name of the said King, he di¬ 
rects, that T. Conway as a compensation should enjoy the 
rents and profits of the copyholds for 7 years; and that 
after the expiration of 7 years they should go to the afore¬ 
mentioned eldest son; but if T, Conway should die before 
the end of 7 years, then the aforementioned eldest son of 
the King's should take and enjoy the estate forthwith to 
them and their heirs for ever. The only difficulty in this 
case arises from the length of the first renfence. But if 
the whole devise to the eldest son of E. K. and the eldest 
son of J . K. be only one sentence, then the words u to 
him and his heirs for ever” will apply to both. In 
1 Roll . Abr. 844. line 30. it was held, u that if a man 
devise liluck-acrc to one in tail, and also White-acre, the 
devisee shall have an estate tail in White-acre also, for 
it is all one sentence, and the words of limitation go to 
both. 


Shepherd Serjt. for the Defendant. The eldest son of 
Edward King took only an estate for life. The testator 
seems to have known iu what terms to give an estate in 
fee, for he first gives to the eldest son of E. K. without 
words of limitation, and afterw ards to the eldest son of 
J. K. and his heirs for ever. It is impossible so to con¬ 
strue the devise as to make the words “ to him and his 
heirs for ever” apply to the eldest son of E. K. There 
is ho distinction between saying “ to the eldest son of 
J. K. and his heirs for ever,” and “ to the eldest son of 
J. K, to him and his heirs for ever.” The addition of 
the words “ to him” rather strengthens the application 
of the words of limitation to the eldest son of J.K. 
The device therefore is “ to the eldest son of E. K., and 

if 
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if E. K. have no male heir, then to the eldest son qf 
J. K. and his heirs for qver. The only ground, there¬ 
fore, upon whifch it can be made out, that ah estate in 
fee is given t6 the eldest son of E. K. must be by incor¬ 
porating the latter words of the will “ to them and their 
heirs for ever,” with the first devise. But this cannot be 
done without a strong apparent intention. In Roe ex 
dem Bowes v. Blackett , Cowp. 240. it is said, u in order to 
make a devise of lands, without any limitation added; a 
fee, such an intention must appear as is sufficient to 
satisfy the conscience of the Court in pronouncing it 
such. If it is barely problematical the rule of law must 
take place.” The latter part of the will does not shew 
an intention that the eldest soir’who should come into 
possession of the estate, should hold it in fee. For the 
words there used apply only to the event of T. Conway 
dying within 7 years. Whatever ground, therefore, they 
might afford for giving an estate in fee to the eldest son 
of E. K. upon the event oM?. Conway dying within 7 
years, they afford no ground for construing the first 
devise, which is to take place at all events as a devise in 
fee. 

Sir Jas. Mansfield Ch. J. This case comes from 
the Court of Chancery. The opinion of the Court, 
therefore, is not to be delivered in public, but will be 
certified Jo the Lord Chancellor. It is usual, however, 
to state the reasons upon which the certificate is to be 
founded. Taking all the parts of this will together, im¬ 
perfect as they are, it is impossible not to see that when 
the testator uses the singular number, he so far means the 
plural, as to apply it to the son either of Edward King 
or John Kb?g y according as the event may happen. The 
question then is, whether having given an estate of inhe¬ 
ritance to qne, he must be considered as having given it 
to bath- I need not repeat the first clause of devise; the 
Vol. II. N. S. K latter 
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latter part of which, after giving the estate to the eldest 
son of John King , immediately concludes with these 
words, “ to him and his heirs for ever.” If this clause 
had stood alone it would have been very difficult to make 
out that the eldest son of Edward King took an estate of 
inheritance, for the word “ him” being a relative term, 
must relate to the eldest son of John King. Considering 
the other parts of the will, however, it may be fairly 
argued that he meant more by these words than they seem 
to import when taken alone. He goes on, 61 if the said 
eldest son shall offer to sell or mortgage.” There he cer- 
tainly means both. In the event then of cither of these 
persons offering tp sell, he gives an estate in fee to T. 
Conway. This would 6e a void devise if he had not 
given an estate of inheritance to these persons. He then 
directs the expcnce of admitting the eldest son as afore¬ 
said to the copyh6ld lands, and in the name of the said 
King , to be paid by Conway out of the personal estate. 
What does he mean, but that eldest son which will be 
entitled, that is, either of the two sons, as the event 
shall be. Then after giving the rents and profits to Con¬ 
way for the first 7 years, he says, “ then to the afore¬ 
mentioned eldest son; but if Conway should die within 
7 years, then the aforesaid eldest son of the Kings to 
take.” This clearly shews that the words “ eldest son” 
must refer to both, for there could not be one eldest son 
of two men. And he concludes, “ to take and enjoy 
the said estate forthwith, to them and their heirs for ever.” 
If then by the eldest son of the Kings he meant that one 
of two persons who should be entitled to take according 
to the event, when he adds, (C to them and their heirs for 
ever,” be must be considered as giving an estate in 
fee to each. The only way to get rid of this construc¬ 
tion is to confine the estate to the event of Conway dying 
within 7 years. But this would be a most whimsical 
construction. The clear meaning was that Conway should 

have 
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have the estate for seven years, and subject to that the 
eldest son of Edward King or of John King , should 
have it. He did not mean that any person coming after 
Conway should have any benefit, and therefore he inserts 
a provision with respect to Conway's death within 7 years. 
I am clearly of opinion, that this was a gift to the eldest 
sons of the two Kings , first to one and then to the other, 
as the event should turn out. That Conway was to have 
the rents and profits for 7 years, and subject to that the 
estate was to go to the eldest son of Edward King or 
the eldest son of John King , according to the event, in 
fee. 


1806. 


W RIGHT 
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11 lath J. I agree with my Lord Chief Justice both 
in the comments which he has made on this will, and the 
interpretation which he has put upon it. ^ 

Rooke J. I am of the same opinion. 

Cu ambre J. I am of the same opinion. 

The following certificate was afterwards sent to the 

Lord Chancellor. 

* 

Having heard the arguments of counsel on both sides, 
we are of opinion that the eldest son of Edward King the 
elder took under the will of the said Thomas King an 
estate in fee simple in the copyhold premises in question, 
subject to such estate and interest (if any) as the said 
Thomas Conway took therein for the first seven years af¬ 
ter the testator’s death. 

J. Mansfield. 

J. Heath. 

G. Rooke. 

A. Chambre. 

K2 
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Defendant was 
served witli a writ 
styling him ‘John;’ 
he did not appear, 
but Plaintiff en¬ 
tered a common 
appearance Air 
him, and declared 
against him con¬ 
ditionally by the 
name of “William 
sued by the name 
of Johnheld ir¬ 
regular. 


Greenslade v. Rotheroe. 

T HIS was an application to set aside proceedings, for 
irregularity, the Defendant having been served with 
a writ styling him “John” and afterwards declared 
against by the name a of William sued by the name of 
John .” The Defendant had not appeared, but the Plain¬ 
tiff entered a common appearance for him, and filed the 
declaration conditionally in the office. 

* 

Cockell Serjt. shewed cause, and admitting that in the 
wise of Doo v. Butcher, 3 Term Rep. 611. a similar blun¬ 
der had been held fatal 'by the Court of King’s Bench, 
observed, that in Summers v. Wason , 1 Bos. <S' Pull. 103. 
this Court had come to a contrary determination. 

4 

i 

ft 

Williams Serjt. in support of the rule, urged that in 
Si/mmers v. Wason , the Plaintiff had not as in this case 
entered a common appearance for the Defendant, where¬ 
as the case of Doo v. Butcher was a precise authority in 
point for the Defendant. 

The case stood over till the next day, when Sir Jpmes 
Mansfield Ch. J. said, the case of Doo v. Butcher being 
precisely in point, had great weight with him, though not 
inclined to favour such objections, and observed, that as 
the Defendant had not been served with the writ by his 
right name, he could not be deemed in law to have been 
served at all, and that such want of service could not be 
cured by the declaration being filed against him by his 
right name. 


Rule absolute. 
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T HIS was a rule to shew cause why proceedings 
should not be set aside ior irregularity. 

The Plaintiff having issued a testatum capias out of 
London into Middlesex with an ac etiam clause for 501, on 
promises, returnable on the last day of Michaelmas term, 
and indorsed for bail 19/. and upwards, arrested the De¬ 
fendant, who gave a bail-bond to the sheriff, and in this 
term obtained a rule to shew cause why the proceedings 
should not be set aside on account of the capias being re¬ 
turnable on a day certain instead of a general return 
day. ** 


Shepherd and Baj/let/ Serjts. shewed cause. The ob¬ 
ject of the capias being merely to bring the party into 
court, as soon as the party lias appeared all defect in the 
process is cured; at least no such defect could be taken 
advantage of upon writ of error; and it should seem that 
the Court will not set aside proceedings for irregularity 
upon such an objection as this, for in Elmes v. Tomlinson , 
Barnes , 230. where a writ df inquiry in a proceeding by 
bill was returnable on a general return-day, the Court re¬ 
fused to set it aside, though it ought to have been on a day 
certain. There is no reason however why a capias should 
not be returnable on a day certain. Original writs which 
issue out of the Court of Chancery returnable in another 
Court are made returnable on general return days, be¬ 
cause it is unknown to the Court of Chancery what days 
may be convenient to the other Court for the return, but 
there is no reason why judicial writs, which are return¬ 
able in the Court which issues them, should not be made 
returnable on a day certain, because that Court must 
know what days are convenient to itself. The reason 
why writs of capias have been made returnable on general 

K 3 return 
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And*the Court re¬ 
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return days probably was this, that a judge, together with 
a clerk of the essoins, formerly sat upon the general re¬ 
turn days when essoins might be cast in personal actions, 
and if no essoin was casta ne recipiatur was entered on the 
next day, for which purpose a particular officer probably 
attended; if therefore process was not returnable on a 
general return day, there might be no clerk to receive the 
Defendant’s excuse; but no possible inconvenience can 
now arise from making a capias returnable on a day cer¬ 
tain. The capias presumes an original writ to have 
issued out of Chancery for a trespass guare clausum fregit, 
and upon such an original the Plaintiff may either pro¬ 
ceed by distringas, or capias. Now a distringas is always 
returnable on a day certain, so that all process which 
presumes an original out, of Chancery is not returnable 
on a'general return day, and there is no reason therefore 
why the return of the capias should not be regulated by 
the convenience of the Court. Writs of latitat in the 
King’s Bench are always returnable on days certain, and 
it would be of material advantage to the suitors of this 
Court that writs of capias should be made returnable in 
the same manner. It is desirable that the Courts of King’s 
Bench and Common Pleas should stand upon an equal 
footing, and though the Court cannot alter the law for the 
sake of obtaining that end, yet in matters of practice 
which are subject to their discretion they will adopt such 
rules as are best calculated to produce that effect: such 
was the opinion of Mr. Justice Butter in Davis v. Owen , 

1 Bos. Sf Putt. 342. With respect to the statutes of the 
32 Hen. 8. c. 21. 16 Car. 1. c. 6. and 24 Geo. 2. c. 48. for 
th$ alterations of the terms, although they provide what 
days shall be general return days, they do not direct that 
a capias shall be returnable on one of those days. There 
is no instance of any writ of capias having been set aside 
on the ground of its having been made returnable on a 
day certain. 


Best 
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Best Scrjt. contra, relied on the uniform established 
practice of the Court, contending that however reasonable 
it might be to make a new rule for the future, the ancient 
practice must be considered as having settled the law. 
He relied on the stats. Hen . 8. Car. 1 . and Geo. 2. which 
provide that all common writs and processes which 
should thereafter be returnable in Trinity or Michaelmas 
terms should be made returnable on the days there speci¬ 
fied provided that in such cases and processes in which 
special days had been used to be appointed, it should be 
lawful for the Court to appoint special days of return as 
should be thought convenient. That as a capias was a 
process in use at the time of those.statuses, and had always 
been made returnable on a general return day, the Court 
were bound to make it so returnable. 

Cur. adv. null. 

9 

On this day Sir James Mansfield Ch. J. said : This 
being an experiment not sanctioned by any order of the 
Court, we think we ought not to alter the practice upon 
this motion. Whether we may think fit to make any al¬ 
teration hereafter we do not say. That will be matter 
of consideration. At present the rule must be made 
absolute. 

Bayley then moved for leave to amend the return, urg¬ 
ing that there was an original writ to amend by. 

But it being objected that the bail would be affected by 
such amendment, the Court refused to allow it. 


K 4 
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Inman 
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Negligent!* in the 
conduct of a cause 
cannot be set up 
as a defence to an 
action on the at* 
torney’s bill. At 
least unless it was 
negligence such as 
to deprive the De¬ 
fendant of all pos¬ 
sible benefit from 
the cause. Quaere. 
Whether even in 
such case i* can 
be used as a de¬ 
fence ? 


Templer, Gent, one, &c. v. M'Lachian. 

T his was an action by an attorney to recover the 
amount of liis taxed bill in a suit in this Court of 
Lachlan v. Gardiner. The defence was gross negli¬ 
gence in the Plaintiff in not having opposed the justifica¬ 
tion of the persons who were put in as bail, and the cir¬ 
cumstances of the case wore as follow. Gardiner the De¬ 
fendant being arrested, and not being able to procure bail, 
remained for some time in custody, but at length notice of 
putting in and justifying bail was given by him, the bail 
justified without any opposition, and the Defendant w'as 
discharged from prison. The cause, J\l 1 Lachlan v. Gar¬ 
diner, w r as tried, and the Plaintiff obtained a verdict for 
(Wt. and judgment thereon. Gardiner however having 
r»* away, and one of the bail not being to be found, and 
tue other being too poor to pay the debt, or any part 
thereof^ the Plaintiff could not obtain the fruits of this ver¬ 
dict and judgment; and upon making some inquiry of the 
Plaintiff as to his conduct in this business, and with res¬ 


pect to the bail he had permitted to pass, the Defendant 
received a letter from him, in which was the following 
passage : “ I had not nor have now a good opinion of the 
“ bail, and on that account compelled them lo justify in 
u open Court, which they did.” It wa6 admitted how¬ 
ever that the Plaintiff’s negligence in not opposing the 
bail in open Court had been the cause of their being per¬ 
mitted to pass, as they could not have justified if they had 
been opposed, being persons of a very low description. 
Some of the items of the Plaintiff’s bill consisted of charges 
incurred by proceedings against the bail, which had 
proved fruitless. It appeared from some letters which had 
passed between the Plaintiff and Defendant, that the lat¬ 
ter had made inquiries about the expence of proceeding 
against the bail, and after he was informed of their insuffi¬ 
ciency, 
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ciency, did not make any answer to an inquiry by the 
Plaintiff whether he was to proceed or not against the 
bail. Under these circumstances Sir James Mansfield 
Ch. J., before whom the cause was tried at the Guildhall 
sittings after last Michaelmas term, was clearly of opinion 
that the Plaintiff was entitled to recover for such charges 
as had been incurred in the proceedings against the bail, 
as the Plaintiff might infer from the Defendant's silence 
when his directions were asked, that proceedings were to 
be instituted against the bail; and also gave it as his opi¬ 
nion, that however the conduct of the Plaintiff might be 
the ground of an action for negligence, still that negli¬ 
gence could not be set up in answer toJ;he Plaintiff’s de¬ 
mand upon his bill. Accordingly the Plaintiff obtained a 
verdict for the amount of his bill.; but liberty was reserved 
to the Defendant to move to enter a nonsuit, or to have 
the verdict reduced so much as covered* the proceedings 
against the bail. 

A rule nisi having been obtained in that shape on a 
former day, 


1806 . 


Temfler 

V. 

M’Uouir. 


Shepherd Serjt. now shewed cause. The great ques¬ 
tion in this case is, whether, supposing the Plaintiff to have 
been guilty of negligence, that negligence is an answer to 
his action on his bill ? In a case of Mills and Others v. 
Baimhridge , which was tried before Lord Ellenhor&ugh , 
and was an action for the freight of goods, the defence at¬ 
tempted was, that the Plaintiffs had injured the goods 
by the mode in which they had stowed them, and that, 
therefore, they could not recover for their freight. Lord 
Ellenhorougk held, that the injury sustained by the .goods 
in consequence of their improper stowage could not be 
made use of as a defence to the demand for freight, 
'though such injury was the ground of another action by 
the Defendant against the Plaintiffs. The present case 
however is not with respect to the injury analogous to 

2 that 
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that of the goods spoiled, for the Defendant here has 
obtained his judgment in the suit in which the Plaintiff 
was employed, and the only injurious consequence which 
has resulted from his negligence is, that the Defendant 
lost the advantage of keeping Gardiner in prison by per¬ 
sons becoming his bail who were not responsible. This 
consequence is injurious at present, but hereafter it may 
cease to be so; Gardiner may return and be compelled to 
pay the debt, and shall it be allowed to the Defendant 
hereafter to obtain all the benefit of his suit against Gar - 
diner at the expence and trouble of the Plaintiff and yet 
repay him'no part of that expence, nor remunerate him 
for his trouble, because at the time he puts his bill in 
force the Defendant’s benefit, from his suit against Gar¬ 
diner, is postponed ? This shews the danger of admitting 
the negligence of the attorney to be set up as an answer 
to the demand on his bill; for if in one case negligence 
be an answer, it must be so in all cases without regard to 
the degree of injury sustained by the person availing him¬ 
self of that negligence as a defence. 


Best Serjt. in support of the rule. It is rather an ex¬ 
traordinary proposition to maintain that an attorney can 
recover the amount of his bill in a suit which he has ren¬ 
dered ineffectual by his own negligence. Suppose an 
attorney expressly to undertake to conduct a cause with 
skill, could he demand payment of his bill unless he could 
shew that he had conducted the cause with skill ? Now 
the implied contract of every attorney who undertakes to 
conduct a cause is, that he will conduct it with skill, and 
in law there is no difference in the consequences resulting 
from express and implied contracts. In Mulloy v. Bac¬ 
ker, 5 East , 322. which was an action for passage money 
pro rata itineris , the voyage not having been completed in 
consequence of a capture, Lord Ellenborough says, “ if 
this were the case of a contract to be decided only ac¬ 
cording 
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cording to the law of England , without adverting to any 
rule drawn from the marine law, it would be the case of 
a contract undertaken but not performed, and conse¬ 
quently the Plaintiff could not be entitled to recover his , 
wages or hire, as for a partial performance of it pro rata .” 
This is the case of an implied contract to conduct a cause 
with skill to the end, and the cause has not been con¬ 
ducted with skill. Put the case of a medical man not do¬ 
ing that for a patient which a person of medical knowledge 
would have done, and in consequence the patient injured, 
would not such ignorance or negligence afford a good de¬ 
fence to a demand for payment as if the patient had been 
properly attended (a) ? 


1806 . 


Temfler 


V. 

M’ Lachlan. 


Sir Ja mes Mansfield Ch. J. I was of opinion at 
the trial, and 1 s>till continue to think, that the Plaintiff 
in this action is entitled to recover. But,in declaring this 
to be my opinion. I do not go the length of saying that 
in no case of this kind can negligence in the party suing 
be used as a defence to the action, though I think it can 
only be used where the negligence has been such, that 
the party for whom the work was done has thereby lost 
all possibility of benefit from such work. Now that can¬ 
not be said in the present case, since a judgment has been 
obtained for the Defendant, and its fruits may possibly 
hereafter be had by him. Indeed, if no negligence 
had occurred on the part of the Plaintiff, a surrender of 
Gardiner would have been the utmost that the Defendant 
could have expected, and consequently his only loss is 
that of having had the body of his debtor in custody. 
I do not see therefore, how we can prevent the Plaintiff’s 
recovery in this action, or introduce his conduct in the 
suit against Gardiner into this cause, so as to reduce the 
amount of his demand. If the Defendant had been non¬ 
suited in the action against Gardiner through the mere 

(a) Fid. Dickon v. Clifton, 9 WiU. 319. 


negligence 
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negligence of his attorney, or had wholly lost the fruit of 
his proceeding, I should have been very unwilling to al¬ 
low him to recover the amount of his bill. Yet even in 
such a case there would be great weight in the argument 
that a Plaintiff who sues upon his bill, does not come pre¬ 
pared to prove any thing more than the business done, 
and is not in a situation to meet a charge of negligence. 
In modern times the law has been very rigid in its rules 
with respect to the shape in which such defences shall be 
brought forward, nor do I think it at all surprising such 
rules should have been adopted. Hitherto it certainly has 
been the received opinion, that negligence cannot be used 
as a defence in such an action as the present, and there¬ 
fore without inquiring whether negligence may not pos¬ 
sibly be attended with such consequences as may in some 
future case vary the rule, still 1 think this Plaintiff en¬ 
titled to recovers' 


Heath J. 1 am of the same opinion. It is perfectly 
clear as a rule of practice that negligence cannot be set 
up as a defence in such an action as the present; and 
though the rule may sometimes press hard upon a party, 
still upon the whole 1 think it better to adhere to the 
rule. The argument drawn from the case of an express 
contract does not apply, because there the condition pre¬ 
cedent to the Plaintiff's recovery must be proved by him. 
In this case the Plaintiff would have no intimation of the 
defence intended to be resorted to. 

Rooke J. This is not a question of fraud, or of such 
gross negligence as has deprived the Defendant of all the 
fruits of his proceeding against Gardiner , and therefore I 
think it cannot be used as a defence. At the same time I 
would observe, that had there been a cross action by the 
Defendant against the Plaintiff, 1 should have concurred 
in an application to the Court to stay the execution in 
this action, pending the other. 


Chambre 
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Chambre J. I think this attempt a mere experiment, 1806. 
the mischievous consequences of which, if successful, 
have been well pointed out. Certainly it would be a con- v. 

1 . _ . M' La chlan 

stant 'source of surprise to parties, and the extent of. in¬ 
quiry into which Courts would be led by it would be end¬ 
less. In this case, if no negligence had occurred, the De¬ 
fendant could have had nothing but the body of Gardiner , 
which would have been no very great satisfaction. The 
only reason which could induce the Courts to let in such 
a defence, would be the hope of preventing a multiplicity 
of actions. But in that view, if we entertained it, 1 think 
we should be deceived. 

Rule discharged. 


Craufurd v. Phillips# 

D EBT on bond, dated 4th of July 1798, for 2100/. 

The Defendant craved oyer of the bond and of 
the condition, the latter of which recited that William 
Lemon had agreed with the Plaintiff for the sale of an 
annuity for the joint lives of the said William Lemon and 
the Defendant, and that in pursuance of the said agree¬ 
ment, the Plaintiff, on the day of the date of the bond, had 
paid to the said Wm. Lemon the sum of 1 0501. and that 
the said Wm . Lemon had agreed to give security for pay¬ 
ment of the annuity. The condition was for payment of 
the annuity by quarterly payments, on the 4th of October , 
4th of January , 4th of April , and 4th of July. 

The Defendant pleaded first, Non est factum ; 2dly, the 
stat. 17 G. 3. c. 26. s. 2. by which it is enacted among other 
things, that in every deed, instrument, or other assurance, 
whereby any annuity or rent-charge should, from and 
after the passing of the said act, be granted, or attempted 
to be granted, the consideration really and bona fde, 
which should be in money only, and also the name or 

names 
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names of the person or persons by whom, and on whose 
behalf the said consideration, or any part thereof, should 
be advanced, should be fully and truly set forth and de¬ 
scribed in words at length; that in case the same 
should not be fully and truly set forth and described, 
every such deed, instrument, or other assurance, should 
be null and void to all intents and purposes; and averred, 
that the consideration of granting the said annuity 
mentioned in the condition, was not truly set forth and 
described in the said condition, but was untruly set forth 
and described in this, namely, that the consideration is 
described to have been the sum of 1050/. paid by the 
Plaintiff to the sa t id Wm. Lemon on the 4th of July 1798. 
whereas, in truth and'*in fact, the said sum of 1050/. 
was not paid by the P)aintiff to the said Wm. Lemon 
on the 4th of July 1798, nor until several days, to w it, 
five days after* the said 4th of July 1798, and this, 
&c. wherefore, &c. Plaintiff joined issue on the first 
plea, and to the second replied, that before the executing 
the bond by the Defendant, to w it, on the 29th of Jum 
1798, the said sum of 1050/. being the consideration of 
the granted annuity, was paid by the Plaintiff to one 
Thomas Harvey , being the agent as well of the Plaintiff 
as of the said William Lemon; and that the said sum, or 
any part thereof, was not at any time after the payment 
thereof to the said Thomas as aforesaid returned to, or 
under the control of the Plaintiff, nor did the Plaintiff de¬ 
rive any benefit or advantage therefrom whatsoever. That 
after the said sum had been so paid to the said Thomas 
Ilarvey as aforesaid, to wit, on the said 4th day of July, 
the Defendant at Caermarthen executed the bond in the 
presence of the said Thomas Harvey , being such agent as 
aforesaid, at which time the said William Lemon was at a 
great distance from Caermarthen , and that afterwards, 
and within five days after the executing of the said bond 
by the Defendant as aforesaid, to wit, on the 8th of July 

1798, 
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1798 , the said bond was duly executed by William Lemon , 
and the said sum 9 f 1050/., being the consideration of 
granting the said annuity as aforesaid at the time of the 
executing of the said bond by the said William Lemon, 
was paid over by the said Thomas Harvey to the said 
William Lemon , to the use and behoof of the said William 
Lemon , that the delay which took place between execut¬ 
ing the bond by the Defendant and by William Lemon 
did not take place by the default, contrivance, or procure¬ 
ment of the Plaintiff; and that the said sum of 1050/. was 
ready to be paid over, and would have been paid over to 
the said William Lemon on the said 4th of July , if the 
said William Lemon had then executed the said bond, and 
<his, &c., wherefore, &c. 

To this replication the Defendant demurred. 


1806. 

Craufurd 

V. 

Phillips. 


Pracd Serjt. in support of the demulrfcr. There are 
two objections in the case. First, that the name of the 
agent by whom the consideration was paid is not stated 
in the deed; and secondly, that the day on which it was 
paid is untruly stated. As to the first, it appears by the 
replication that the consideration was paid to Lemon by 
Harvey, the latter being the agent of the Plaintiff as well 
as of Lcmon y the name of Harvey therefore ought to have 
been stated in the condition of the bond, whereas the 
condition stated the money to have been paid by the 
Plaintiff. The money was deposited in the hands of 
Harvey , to be paid to Lemon when he should have exe¬ 
cuted; and if the Defendant had died before Lemon had 
executed, the payment might have been stopped. [The 
Court t intimated a clear opinion that this objection could 
not be supported, saying, that a payment to Harvey was 
a payment to Lemon, and that the act did not require the 
name of the person to whom the money was paid to be 
inserted in the deed; and that with respect to the right 
to recover the money from Harvey if the Defendant had 
1 died 
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died before Lemon had executed, the Plaintiff* would have 
been equally entitled in that case to recover it from Lemon 
himself if the money had been paid to him.] With re¬ 
spect to the second objection, the time when the purchase 
money is to be paid is a material ingredient in the consi¬ 
deration, and ought therefore to be fully and truly set 
forth. Whether the purchase 'money be paid immedi¬ 
ately or at a future day will make a great difference to 
the grantor, and must affect the price of the annuity. It 
is impossible to make a distinction between a delay of 
payment ff>r a few days only, as in this case, or for a longer 
period. If this consideration be truly stated within the 
meaning of the act, it might as well be said to be truly 
stated if it had been agreed that payment of the purchase 
money should be delayed until the first quarterly payment 
of the annuity became due. Lord Kenyon in Rumball v. 
Murray , 3 Term Rep. 298. said, that the annuity act was 
an extremely remedial law, and the Court therefore ought 
to give effect to every word of it in order to meet the 
mischiefs intended to be remedied. It was therefore dc- 

termfhed in that case, that if the consideration be paid in 

% 

notes, they must be set, forth in the memorial, though 
the act does not require in express terms that the mode 
of payment shall be set forth. Aijd in Berry v. Bentley , 
6 Term Rep. 690. where the consideration was paid by a 
promissory note, it was determined not only that the me¬ 
morial must state that it was paid by such note, and that 
the amount had since been paid, but also the timJ when 
such note became payable. In Glassc v. Mount , 7 Term 
Rep . 390. where the consideration w r as paid by an agent 
of the grantee, it was held necessary to state in the deed 
the name of such agent, though in point of law payment 
by the agent was payment by the principal. It must be 
adjnitted indeed that the cases of Coare v. Giblelt , 4 East, 
85. and Phillips v. Craufurd, 9 Vcs. jun. 214. before'the 
Master of the Rolls, have determined this point against 

,thc 
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the necessity of setting forth the day of payment. How¬ 
ever it inay be observed, that in the case of Underhill v. 
Norwood, 10 Ves. jun. 209. which arose out of that of 
Coare v. Gihlett , the Chancellor expressed himself much 
dissatisfied with the decision»of the King’s Bench, saying, 
“ the time of payment is of itself a circumstance ex¬ 
tremely material to the value of the consideration, and it 
is of no consequence that in this instance the difference 
was.bnt tyro days, for the question is not upon the parti¬ 
cular circumstances of any case, but whether in general 
the time is essential in ascertaining the value of the con¬ 
sideration, and the decision upon this small interval of 
time in this instance must regulate the decision, if aai inter¬ 
val of 12 months had elapsed!” His Lordship said, he 
wished the point to be re-considered, and directed some of 
the actions which had been brought to be tried 141 order to 
raise this among other questions. The/present case arises 
out of that of Phillips v. Craufurd, decided by the Master 
of the Rolls, and the object of the demurrer is to bring 
that decision under the consideration of this Court. ^ 


1806. 


Craufurd 


v. 

Prillim. 


Bayley Serjt. contfd was stopped by the Court. 

Sir James Mansfield C. J. There is nothing said 
in the act respecting the day of payment. The statute 
itself being a new provision in the law by which certain 
instruments are made void, if they do not comply with 
particular requisites therein specified, it would be too 
much for the Coiirt to add to those particulars which the 
legislature has said shall have the force of avoiding certain 
instruments, another particular not mentioned in the act. 
The only ground upon which this point has been argued 
is, that the act having required the consideration to be 
fully stated, this necessarily involves a requisition to state 
the time of payment; but this argument does not strike 
me to be well founded, the consideration is one thing, • 
Vol. II. N. S. L and 
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and the time of payment is another. An artificial argu¬ 
ment might indeed be raised on the supposition of the 
purchase money being detained for so long a. time as to 
make a variation in the value of the consideration ; but 
that is not this case. In the present instance, the money 
in common understanding must be considered as having 
been paid on the 4th of July, when it was paid into the 
hands of Harvey, the agent of Lemon. The money, 
therefore, was substantially paid on the 4th of July ; it 
cannot be said that the consideration was lessened by 
getting a few days later into the hands of Lemon, and 
there is nothing in the act which prevents payment to the 
agent of the receives iron} being considered as a payment 
to him. It is provided, that the name of the person who 
pays the money shall be stated in the deed, and the inter* 
pretation has been, that where the money has been paid 
by an agent, it cannot be stated as a payment by the prin¬ 
cipal ; but there is nothing which makes it necessary to 
state the agent who receives the money. In all. transac¬ 
tions whatsoever, payment to the agent, is payment to 
the principal. I think, therefore, that the case of Coart 
v. Giblett was rightly decided, as well as this case when 
before the Master of the Rolls, and there is no ground 
for this Court to overturn those decisions. 


Heath J. I am of the same opinion. I think that the 
case of Coare v. Giblett was rightly decided. What has 
a person to do more than to look into the. act of parlia¬ 
ment. If he complies with it he has a right to consider 
the annuity as valid ;$but now it is said that this is not 
all, but that he must consider what the act. substantially 
requires. The act makes no mention of thfe time of pay¬ 
ment.; and if a person were bound to go beyond the pro¬ 
visions of the act, no one would be safe in purchasing 
an annuity. The act is strict, and requires many things 
to be done which it is difficult enough to comply with. 

2 Though 
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though it Be a remedial act, it is also very highly penal, 
and we ought not, by subtle reasoning, to set aside an 
annuity where the matters required by the act have been 
complied with. 


180 & 


Ciucroiib 

v. 

Pniixirf. 


Rooke J. I am of the satne opinion. 'The statute 
requires the consideration to be set forth: that is the 
money, if that had been withheld for any length of time, 
and the deed had stated it to have been paid on the day, 
the consideration would not have been fairly set forth. In 
the present case the transaction was bond jide ; all parties 
meant honestly, the grantee of the annuity deposited the 
money in the hands of Harveyf hnd put it out of his own 
power. One party executed the deed at the time when 
the money is stated to have l>een paid, and the other a 
few days after. Shall the latter then .^ake advantage of* 
his own neglect in not executing the deed at the same 
time ? I think that the case of Coarc v. Giblctt wa9 
rightly decided, and that the present case ought to be de¬ 
termined the same way; it appears to me that the consi¬ 
deration is rightly set forth. 


Chambre J. I cannot entertain a doubt on this ques¬ 
tion. We have only to see whether the party has con¬ 
formed to the act of parliament. The name of the 
person advancing the consideration must be stated; now 
there is nothing untrue in that part of the statement that 
the purchasor is the person who advanced the money, and 
whose name is to be stated. Is it, fully and truly stated, 
for it is upon these words only Ithat any question can 
arise ? It is so stated. When the money was paid to the 
agent, it was paid to the principal; as soon as the pur¬ 
chasor parted with it, it was out' of his power. The mo¬ 
ment it was paid into the hands of the agent, it was paid 
to die grantee, and it was the fault of the latter that he 
did not receive it sooner. When the deed was executed, 
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the money became absolutely his property, from the mo* 
ment when it came into his agent’s hands. If indeed any 
matter had been agreed upon, by which payment of the 
consideration was to be delayed to the disadvantage of 
the grantor, I should not have thought the consideration 
fully and truly stated; but in the present case I think 
it is. 

Judgment for the Plaintiff. 


Feb. 12. 


Nurse v. Craig. 


If husband and 
wife separate by 
deed, and the for¬ 
mer covenant with 
A. her sister to pay 
to his wife, or such 
person as'she 
should appoint, a 
certain weekly al¬ 
lowance during 
their separation, 
and the wife after¬ 
wards live with A. 
and is by her sup¬ 
plied withnecessa- 
ries, and the hus. 
band fails to pay 
the stipulated al¬ 
lowance to his 
wife, A. may main¬ 
tain an indebitatus 
assumpsit against 
the husband for 
such necessaries. 


/ NDEJBITA TUS assumpsit for meat, drink, washing, 
lodging, and 'other necessaries, with the common 
counts for c^oney lent and advanced, paid, laid out, and 
expended, had and received, and on an account stated. 

The cause was tried before Sir James Mansfield C. J. 
at the Guildhall sittings in last Trimly term, when it ap¬ 
peared that the Defendant and hisrwife, having agreed to 
separate from each other in the year 1802, a deed of 
separation was executed in the year 1803, between the 
Defendant, who was a taylor in low circumstances, of 
the first part, his wife of the second part, and the Plain¬ 
tiff, who was sister to the Defendant’s wife, of the third 
part, by which the Defendant covenanted with the Plain¬ 
tiff, and agreed with hjf wife that lie would permit his 
wife to live apart front him as a single woman, and would 
suffer her to enjoy all the effects then in her possession, 
or which she might thereafter acquire, notwithstanding 
her'coverture; and assigned the same to the Plaintiff as 
her trustee, and made the Plaintiff, his attorney, to sue 
for the same in trust for his wife. And further cove¬ 
nanted with the Plaintiff, that he would pay unto his 

wife, 
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wife, oir to such person as she should appoint, for and 
towards her maintenance, an annuity of 13f. at the rate 
of 5s. per week, during- her life, for all such time as she 
should live separate and apart from him, which she agreed 
to accept, in full satisfaction, for her support, mainte¬ 
nance, and alimony, provided, that if the Defendant 
should pay any debt which his wife, during such separa¬ 
tion and payment of the annuity, should contract, it 
should be lawful for him to withhold payment of the said 
weekly sum of 5s. until he should be reimbursed; that 
the Defendant's wife, upon this separation taking place, 
went to live with the Plaintiff, her sister, and was fur¬ 
nished by her with the necessaries for which this action 
was brought, and that the Defendant having for some 
time foiled in payment of the weekly allowance stipulated 
by the deed, this action was commenced to recover from 
him the amount of what had been furnished to his wife. 
In the course of the trial, the deed of separation having 
been produced, Sir James Mansfield C. J. was of opinion, 
that the Plaintiff, who was the trustee in that deed, could 
not maintain the present action, framed as it was, and 
accordingly nonsuited the Plaintiff. % 

A rule nisi for setting aside the above nonsuit, and 
having a new trial, was obtained in last Trinity term. 


1806. 


Nurse 

v. 

Crajc. 


Onslow Serjt. now shewed cause against that rule. The 
question here is, whether an action of assumpsit upon an 
implied contract, can be maintained by the present Plain¬ 
tiff, who is trustee in the deed byjvhich a separate main¬ 
tenance is secured to the Defendant's wife ? The prin¬ 
ciple laid down by Lord Chief Justice Holt , in Todd v. 
Stokes , 1 Ld. Raym. 444. must govern this dase, and in¬ 
deed that principle has prevailed in Westminster Hall 
from the time of Todd v. Stokes to the present day. In 
that case the husband and wife had been separated for the 
space of five years, the husband having, by articles to 
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trustees, secured to the wife an allowance; the action 
was against the husband by an apothecary, (not one of 
the trustees of the wife as here), to recover for medi¬ 
cines furnished to the wife; Lord Chief Justice Holt 
nonsuited the Plaintiff, saying, though the Plaintiff had 
not personal notice of the separation, and though it was 
not the general reputation in London , where the Plaintiff 
lived (the husband living at Chichester ,) still the husband, 
by the separation, was discharged from his liability even 
for necessaries. To that case in Ld. Raym. there is added 
a note of Lungworthy v. Hockmore , where Lord Chief 
Justice Holt ruled, that if a husband turn away his wife, 
he is liable to tradesmen for necessaries, though not if 
she elopes. According to those cases, the present De¬ 
fendant, had he separated from his wife, without allowing 
her a maintenance, would have been liable to tradesmen 
furnishing her with necessaries j but how can he be called 
upon to repay this Plaintiff, who hot only had notice of 
the separation, but is the trustee, whose duty it is to en¬ 
force payment of that allowance to the wife, which was 
secured to her at the time of the separation ? Whether 
the allowance be sufficient or not can never be made a 
question, where there is a deed securing that mainte¬ 
nance, and trustees on the part of the wife to enforce 
it; and so too Justice Buller held in a case before him. 
Indeed, why should the Court furnish the Plaintiff with 
an action of assumpsit on an implied contract, when she 
has already an action of covenant on the deed in her 
own power ? Such a decision would be liable to this 
hardship and inconvenience, that the Plaintiff, after re¬ 
covering the amount of her debt, might still sue the De¬ 
fendant upon the covenant, and so the Defendant would 
he charged by b» wife beyond the allowance secured at 
the time of separation. 


Best 
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Bdsl Serjt. in support of the rule. . The case of Todd 
y. Stoktes is a mere nisi prius decision, and not supported 
by any subsequent authority. If, therefore, the Court 
do not aglrfee With the principle there laid down, or find 
any cases establishing principles not reconcileable there¬ 
with, they will hare no difficulty in over-ruling that case. 
Now in Marshall v. Mary Rutton , 8 Term . Rep . 545. 
principles quite inconsistent with those laid down by Lord 
Chief Justice Ifoll are to be found, denying all effect to 
contracts of separation between husband and wife, and 
deciding that no agreement between themselves can alter 
the state of liability arid non-liability which the law im¬ 
poses upon each. The Words o f Lord Kenyon in that case 
are, “ how can it be in the power of any persons by their 
private agreement, to alter 'the character and condition 
which by law results from the state of marriage while it 
subsists, and from thence to infer rights of action and 
legal responsibilities as consequences following from such 
alteration of character and condition ? How chri any 
power short of the legislature change that which by the 
common law of the land is established as the course of 
judicial proceedings ?’* This doctrine is not consistent 
with the principle that the allowance of a separate main¬ 
tenance to the wife exonerates the husband from that lia¬ 
bility on implied assumpsits , to which the law sub jects him 
in Support of his wife. Indeed, if it were otherwise, 
a husband might always oblige his wife to accept an in¬ 
sufficient allowance, and so exempt himself from that 
charge which is thrown upon him by the law of England , 
viz. the charge of maintaining his wife according to his 
own condition and circumstances in life. Nor does the 
circumstance of this Plaintiff being the trustee in the 
deed make ariy difference in the case; for the covenant to 
the Plaintiff is to pay the allowance to the wife, and not 
to the Plaintiff herself^ so that she has no fund out of 
Which she can pay herself^ and while she is enforcing the 
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covenant at law the wife must starve, unless the law 
raises an implied assumpsit in favour of all those who sup¬ 
ply her with necessaries. 

Cur. adv. vult. 

On this day, the learned Judges not being agreed, de¬ 
livered their opinions seriatim. 

# 

Chambre J. In general where a separation of hus¬ 
band and wife takes place by consent, the obligation to 
maintain the w r ife lies upon the husband, unless she for¬ 
feits her right to that maintenance by her own miscon¬ 
duct. A provision for a separate maintenance is of mo¬ 
dern introduction. Lord Mansfield , in the case of Corbett 
v. PoelnitZy 1 Term Pep. 5. states the origin of this prac¬ 
tice : he ,says, in the ancient law there was no idea of a 
separate maintenance; but when it was established, what 
said the Courts ? that the husband shall not be liable even 
for necessaries; and they said so, because convenience 
and justice require it. And Ashhurst J. says, that it 
would be unreasonable to permit the wife to affect the 
property of her husband, except where he will not allow 
her necessaries; for which her contracts are the contracts 
of her husband. Now if reason, justice, or humanity 
ought to govern in the present case, I think it my duty 
to consent to the allowance of this action, since all the 
reasons upon which exceptions to this kind of action 
have been founded, totally fail in the present instance. 
I will state the cases. In Todd v. Stoakes , 1 Salk. 116. 
Holt Ch. J. says, If baron and feme separate by consent, 
and she has a separate allowance, it is unreasonable she 
should'still have it in her power to charge him. The 
case states that the wife had a separate allowance of 20/. 
per annum , and it may be presumed that the allowance 
was regularly paid; but this feet does not rest upon pre¬ 
sumption ; for according to the report in 1 Ld. Ray . 444. 

it 
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it was averred in the plea that the allowance was paid 
according to the articles. In Cragg v. Bowman , 6 Mod. 
147. where an action was brought for lodgings supplied 
to the wife of the Defendant, who had parted from him 
by consent with a separate maintenance, and had lived in 
adultery, but without the Plaintiff’s knowledge, the 
Plaintiff was nonsuited; but it is expressly stated to have 
bech proved, that the maintenance was duly paid to her, 
which confirms the idea that an actual payment of a 
maintenance is necessary to discharge the husband. The 
declaration in Corbett v. Poelnitz also states the payment 
of the separate maintenance. In this case the object was 
to shew that the wife herself was liable* according to the 
doctrine which then prevailed, for which purpose it was 
necessary to shew that the husband was not liable. And 
in Jlingstead v. Lady Lanesborough , 1 Term Rep 4 6. the 

t * 

Defendant having pleaded coverture, the'Plaintiff in his 
replication stated not only that she had a separate allow¬ 
ance secured by deed, but that it was duly paid. So in 
Bai'well v. Brooks , Cooke's Bank. Laws, 29. the replica¬ 
tion stated that the separate maintenance was regularly 
paid. And in the last instance of an action brought 
against the wife, viz. in Marshall x. Mary Button , where 
it was determined that the wife was not liable; the repli- 
cation in like manner stated that the separate maintenance 
had been duly paid. So that in all these instances it 
appears to have bben thought necessary to lay a founda¬ 
tion fiir the exemption of the husband, by shewing that 
the maintenance had been duly paid as well as secured. 
Thus it stands on the authorities. In point of reason 1 
cannot sec the least shadow' of doubt. The case may be 
considered as in some measure analogous to an accord 
and satisfaction, wlyere the accord avails nothing unless 
satisfaction be made. Of what use is the covenant for 
an allowance if the maintenance be not paid ? It does 
not give a credit to the w ife; for no action can be brought 

against 
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against her. It is to supply her with ready ttidhey; for 
if she have a provision which is duly paid, She Will have 
the means in her hands of acquiring all the necessaries of 
life suitable to her degree. If tradesmen give her credit 
it is their own fault; they can neither sue her nor the 
trustee; and if the mere covenant exempt the husband, 
a person who has provided clothes or meat for the wife 
may be compelled to seek his redress in the court of 
equity, and in the mean time the wife must starve. It 
is unreasonable in the highest degree to consider that as a 
ground of exemption which the law itself would im¬ 
pose. In the present case the inconveniencies of the 
doctrine contended for are illustrated in the strongest 
manner on account of the smallness of the provision; 
the allowance is five shillings per week. Is this woman 
to be taken intq a court of equity and to wait the usual 
period for decisions of this sort ? how is she to subsist in 
the mean time ? The inconvenience indeed might be in 
some degree the same, though the amount of the provision 
were greater. No property is conveyed to the trustee; 
it is a mere personal contract; and if the allowance were 
a thousand pounds per annum , and the husband chose to 
withhold it, no tradesman could venture to trust the wife, 
since he could have no reliance on any thing but her ho* 
nour for being reimbursed after a dilatory course of pro¬ 
ceeding in equity. I think, therefore, that the ground on 
which the exemption was supposed to be founded, totally 
fails; and that there is neither reason nor Justice to sup¬ 
port it. I am therefore of opinion, that the nonsuit 
ought to be set aside. Whether this will ultimately 
avail the Plaintiff in this action I will not undertake to 
say. There may perhaps be other grounds of defence; 
but as the nonsuit rested on the ground that has been 
stated, and that merely, I think that it ought to be set 
aside. 


Rooke 
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Rooke J. I have entertained great doubts on this 
subject; but my present opinion is in favour of the action. 
The Plaintiff, being a trustee in the deed of separation, 
had another remedy; she might have brought an action 
on the deed. At first I was at a loss how to imply the 
assent of the husband to the contract of the wife, an as to 
support the action of assumpsit against him; and 1 thought * 
that it would be hard that the husband should be liable to 
two actions. But 1 have got over these difficulties. 
First, this action is brought for the immediate supply to 
a wot an supposed to be in actual necessity; and though 
the Plaintiff be the trustee in the deed, and w as therefore 
entitled to another remedy, yet as the money was to have 
been paid to her in the first instance, i think that she was 
warranted in supplying the wife* with necessaries, and 
taking her choice of actions for her ow r n indemnity. As 
to the assent of the husband, 1 think that the law will 
raise an assumpsit so as to make him liable; and though by 
these means he becomes subject to tw'o actions, his liabi¬ 
lity has been occasioned by his own default. If he had 
paid the annuity regularly, this question never could have 
arisen, for the trustee and the husband had agreed what 
should be the quantum of necessaries. It appears to me 
that the Defendant has given sentence against himself by 
the articles of separation; for it is only provided that he 
shall be indemnified against debts which his wife may con¬ 
tract during the separation, and payment of the annuity; 
so that he does not stipulate for an indemnity except dur¬ 
ing such time ad the annuity shall be duly paid. Oil the 
best consideration which 1 have been able to give the case, 
1 think the nonsuit ought to be set aside. 


1805. 


Nubm 


V. 
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Heath J. The, question is, Whether a separate 
maintenance, secured by deed to the wife, be sufficient to 
discharge the husband from his liability to provide neces¬ 
saries for her, where that maintenance has not been duly 
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paid ? Five or six cases have been mentioned by my 
Brother Chambre , in which a separate maintenance has 
been pleaded, and payment averred; and I cannot help 
thinking that Lord Ch. J. Holt , in the case of Todd v. 
Stoakes, laid a stress upon that circumstance; for why 
should he suppose, that tradesmen would trust a wife upon 
her own credit, unless the circumstance of payment 
operated upon bis judgment. The allowance without 
payment in this view of the case would be totally Imma¬ 
terial. In Bacon's Abridgment , title Baron and Feme , H, 
it islaid down that if a husband allow his wife a separate 
maintenance he shall not.be liable during the time he 
pays such maintenance These cases, therefore, in which 
the payment of maintenance has been set forth in the 
pleadings, and the pa'ssage to which I have referred in 
Bacon's Abridgment , strongly shew the sense of the pro¬ 
fession from the time of Lord Ch. J. Holt to the present 
hour. As to principle, it is the duty of the husband 
to provide necessaries for his wife. The question is, 
Whether he discharges that duty merely by entering into 
a covenant with a trustee for payment of an allowance ? 
If he refuse to perform that covenant, the wife may be 
starved before redress can be obtained. The common 
law does not relieve any man from an obligation on the 
mere ground of an agreement to do something else in its 
place, unless that agreement be performed. Accord 
without satisfaction is no plea. In this case the wife is 
no contracting party to the covenant; she only assents by 
her signature, and if she had not executed the deed, she 
would Ihave been equally bound by accepting the main¬ 
tenance. The case is not varied by the circumstance of 
the Plaintiff being the trustee in the deed. The agree¬ 
ment could have no operation in destroying the husband's 
liability by transferring the credit to the wife, unless ac¬ 
companied by payment; she cannot be in a worse con¬ 
dition than if she cohabited with her husband. Now in 

the 
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the case of cohabitation the husband would be liable for 
necessaries, unless he supply his wife with money to fur¬ 
nish herself; for his assent to her contracts must,either be 
express or implied. In the case of Morion v. Wilhens , 
Skin. 348. the Defendant and his wife lived in the same 
house, and the.wife had a separate allowance of 501. per 
annum for her clothes. The action- was brought for 
goods furnished to the wife, and Treby Ch. J. said that if 
the goods were furnished upon the credit of the husband, 
the Plaintiff was entitled to recover, if the goods were 
suitable to the quality of the wife, he not having hact no¬ 
tice of the allowance; but if lie knew of the differences 
between the husband and wife, and f sold the goods only to 
ruin the husband, the latter should not be chargeable; 
but it having been proved that the goods were used by 
the wife in the presence of the husband, the jury feund 
a verdict for the Plaintiff. This was a case where the 
husband and wife lived in the same house, and the latter 
had been supplied with money, yet the assent of the hus¬ 
band was implied from his having seen his wife make use of 
the goods. In the present case, where the husband and wife 
are separated, and no money has been given to supply the 
wife with necessaries, the consent of the husband may be 
much more strongly implied. In the case of Munby v. 
Scott , which is best reported in 1 Siderf. 109. it was said 
that a general prohibition to all persons to supply the wife 
with necessaries is void. But if such a covenant as this, 
without payment, be sufficient to exempt the husband 
from his liability, it would have the same effect as a ge¬ 
neral prohibition. At common law the wife may have 
recourse to any friend for necessaries if the husband re¬ 
fuse her, and the husband is bound to pay for them; for 
when the law imposes a duty it raises a promise on the 
part of the person upon whom it is imposed to discharge 
it. All deeds of separation suppose the husband’s liabi¬ 
lity, for they all contain a covenant to indemnify him 
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against the wife's debts. To suppose that a woman who 
is parted from her husband under an agreement for a se¬ 
parate maintenance is not by law entitled to charge her 
husband with payment for necessaries, when he withholds 
the stipulated allowance, shacks my humanity and revolts 
my reason. 


i 

Sir James Mansfielb C. J. I differ from my three 
Brothers in this case; but I have this satisfaction, that if 
my opinion be wrong, it will he of no consequence, since 
the opinion of my Brothers must prevail, and justice will 
be done. After giving ta the subject the best considera¬ 
tion in my powef, 1 cbpnot but entertaifothe same opinion 
now which I held at the trial. In the first place I think 
that a general provision for the separate maintenance of 
the wife, whether the husband pays or not, deprives the 
wife of the advantage of the common law, and prevents 
the husband from being sued, either m assumpsit or debt, 
for necessaries furnished to the wife. And I also think in 
this case, that if the general law were not so, this action 
could not be maintained, because the person who supplied 
the necessaries was the very person with whom the cove¬ 
nant was made, and must therefore be presumed to have 
trusted the wife on the credit of the deed. Not that I 
think this makes any difference in point of law; but with 
respect to the remedy there is this difference, that the 
Plaintiff has a short remedy by action on the covenant, 
whereas in other cases, the person furnishing the necessa¬ 
ries would have no remedy, but must trust to the honour 
of the wife. Every man who gives credit to a married 
woman living apart from her husband, gives credit to her 
representations; unless he happens to be personally ac¬ 
quainted 4 with the articles of separation. An objection 
has been raised to the legality of the covenants in this 
deend; but* such covenants have been so long supported, 
both at law and in equity, that it is impossible now to * 

give 
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give Height to the argument. The covenant contained in 
this deed, therefore, must be considered as valid. Here 
the husband and wife separate, and the husband covenants 
with the present Plaintiff to pay 5 shillings per week by 
way of maintenance to his wife, and the mode of pay 
ment is either to the wife herself, or to such person as she 
shall appoint. Upon feilure of payment, there is no 
doubt that the Plaintiff may maintain an action on the 
covenant This mode of covenanting to pay so much 
money is not uncommon^ sometimes the provision is 
made by setting an <^$ate ynth power of entry, some¬ 
times by setting apa&'tnoney in the funds, but there is 
no difference with respect to the husband between one 
mode and the other; one may be a better security than 
the other, but in. each case the husband is to pay the 
money, and he parts with some portion of his property 
for a separate maintenance for hi6 wife. ' In all these 
cases, the person who gives credit to the wife is without 
remedy; the wife herself is without remedy. If an- 
ejectment be brought for lands, the demise must be by 
the trustee; money in the funds must be sold by the trus¬ 
tee. dor action of covenant must be brought by the 
trustee. The only way, therefore, by which the wife 
can compel payment, must be by proceeding in equity, 
and though it may seem ridiculous to send her to a court 
of equity to compel payment of so small a sum as 5 shil¬ 
lings per week, yet the rule must be the same whether 
the sum be great or small. It seems to me that when 
agreementsof this sort are entered into, the husband is 
bound to pay the sum fo& which he covenants^ and no 
more; to thgt extent he must pay, though it should 
amount to three times as much as his wife’s maintenance. 
The effect is to make the separate provision the separate 
property of the wife. £he may mortgage it. If she save 
any thing and die, she htay dispose of it by will, without 

consent of her husband. This has been long since deter- 
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mined in equity. By these means she has in a certain 
manner established by deed a separate fortune in herself. 
She lives by herself. If then persons under theSe circum¬ 
stances trust her with such a provision in her hand, can 
they in general be considered as trusting her on that rule 
of law, that a husband, in consequence of his obligation 
to provide for his wife, is presumed to assent to the supply 
of necessaries ? When he has made,;*distinct provision, 
his assent to any other mode of provision I cannot pre¬ 
sume, much less can I find a ground in any decided case 
for supporting a different mode of provision than that 
which is contained in the deed. Where I see a covenant 
to pay a specific suna^ I cannot find a ground in law for, 
supporting an assumpsit on the presumed assent of the 
husband. I forbear to cite cases, because many are to 
be foynd in every equity report which shew that this is 
the separate fortune of the wife, that she may dispose of 
it as she pleases. A difficulty has occurred to me with 
respect to the question of payment, which I have not 
been able to get rid of. It is supposed, that notwith¬ 
standing the provision as a separate maintenance and for¬ 
tune to the wife, yet unless the husband pays, the com¬ 
mon law right arises. I have endeavoured to satisfy my¬ 
self how long payment must be delayed before the com¬ 
mon law right arises; sometimes payment is to be made- 
half-yearly; where it is to be made out of estates, it is 
according to the reservation of the rents. These are 
sometimes quarterly, sometimes half-yearly. How long 
must it be after the end of the quarter or half year before 
the common law right arises; .is it to be a week, a fort¬ 
night, or a day ? The wife must have, meat and clothes 
from day to day. 11 If it arises upon non-payment, and 
payment should be delayed for a month, those who. give 
credit to the wife in the mean time must trust her on the 
common law right, and if an action were brought for 
necessaries, the jury might think that three times as^ 

much 



in the Forty-sixth Year op GEORGE III. 


161 


much ought to be allowed, as the sum agreed upon. Sup¬ 
pose part only to be paid, to what extent is the husband 
liable to be charged ? It may be said, that these difficul¬ 
ties are occasioned by the husband breaking his covenant. 
But there is another difficulty if the common law right 
arises upon non-payment. Does the covenant ever revive 
again, or is it entirely gone ? I should think that it is en¬ 
tirely gone. If the husband once become subject to pay 
for necessaries in Consequence of not paying the stipulated 
maintenance, when is the covenant to revive again by 
payment of the stipulated sum? These certainly are 
difficulties, but without these I should be of opinion, on 
the general ground, that where a provision is secured to 
the wife as her separate property^ ancf she lives as a feme 
sole , the persons trust her upon her own credit. The 
protection given to the husband against the debts of the 
wife is merely a power to retain so much as he* shall be 
obliged to pay; but this is no security, for a jury may 
think that five times as much ought to be recovered for 
necessaries as the amount of the sum stipulated. In com¬ 
mon cases there is a covenant on the part of the trustees 
to indemnify the husband against all debts of the wife, 
so long as they shall live separate. But if the husband in 
such a case as this be obliged to pay debts of the wife, 
that covenant ought to be confined to the time during 
which the husband shall continue to pay the maintenance, 
and it ought to be expressed, that if the husband delayed 
payment for such a time, he should be liable to pay those 
who trusted his wife for necessaries. There ought also to 
be some proviso to guard against the doubt whether the 
covenant was to be entirely done away, or only suspended 
by non-payment. As this action is brought by the trustee, 
no difficulty can arise respecting any other action. But 
suppose some other person had supplied the necessaries 
and brought the action; according to the doctrine, that 
Vol. II. N. S. M payment 
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payment of maintenance is necessary to exempt the hus¬ 
band, the Plaintiff must have recovered for necessaries. 
Then if the trustee had brought an action on the cove** 
nant for non-payment of maintenance, could the first ac¬ 
tion be pleaded in bar ? If not, the husband would be 
liable to two actions, though the object of the deed was 
to make him liable only to one, and to relieve him from 
all other obligations. Where a woman is put into a si¬ 
tuation with respect to certain property as a feme sole , no 
credit is given to the husband, but those who supply the 
wife trust only to the separate fortune which they know 
that she has. Nor can any assent of the husband, as it 
appears to me, be implied, where he has executed a deed 
covenanting to pay a certain stipulated sum ; for I cannot 
imagine that he could mean to make himself liable to any 
other payment. In this particular case however it seems 
quite impossible to say that the husband has assented to 
raise any implied assumpsit to pay the Plaintiff upon any 
other contract, but that which is contained in the deed 
by which he covenants to pay her a certain stipulated 
sum. Suppose the husband had known that his wife 
lived with the Plaintiff, could it have entered into his 
mind that he was to pay more than the sum mentioned in 
the deed ? This would be not only to imply an assumpsit 
without ground, but directly contrary to the fact: it would 
be implying an engagement of one sort, when there is ano¬ 
ther engagement totally contradictory to and inconsistent 
with it. It has been supposed that it would be hard upon 
the wife if this action could not be supported; that hard¬ 
ship I do not feel. In the first place, the Plaintiff trusted 
the wife when she had a remedy in her own hands, and 
she could have no difficulty in trusting the wife to the ex¬ 
tent of the money which she was entitled to recover. But 
it may be observed in general, that whoever trusts a mar¬ 
ried woman trusts to her honour only. If the wife says 

that 
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that the money has not been paid, you must depend upon 
her word for the truth of the assertion; you must depend 
upon her honour for making use of the remedies against 
her trustees to compel the payment. And if the money 
be paid to the wife, the creditor must trust to her honour 
for paying it over to him; for I know of no remedy by 
which she may be compelled to do so. A court of equity 
has never gone the length of charging the separate estate 
of a married woman, except on the ground of agreement. 
Where the wife has agreed to sell, the Court will compel 
the sale. Grighy v. Col r, 1 Ves. 517. Or if she enter 
into a joint bond with her husband, the Court will charge 
the rents and profits of her estate with^ payment. Ifulme 
v. Tenant , 1 Brown 16. All thesfe depend on agreement; 
but I know of no case where^ on the mere ground of 
things being supplied to the wife, a court of equity has 
compelled her to pay those who have trusted her; and it 
is quite clear there is no remedy at law. It is not only 
in this case therefore where payment of maintenance has 
been withheld, that credit must be given to the equitable 
rights of the wife, and to her honour for enforcing them, 
and applying the money in payment of her debts. I ad¬ 
mit, that the practice of averring the payment of the 
separate maintenance in pleading, shews the apprehension 
either that the payment Was necessary, or at least that it 
made the case stronger. But the language of the cases 
themselves impress on me a different idea of the opinions 
of the Judges who decided them. In Todd v. Stokes, 
though payment bad been made, nothing is said Upon 
the subject. The language of Lord Holt is, “ if baron 
and feme separate by consent, and she has a separate 
allowance, it is unreasonable she should have it still in 
her power to charge him.” Now what is a separate al¬ 
lowance but an agreement for an allowance ? He goes 
cm, “and it is not to be presumed but tradesmen that 
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deal with her trust her on her own credit, and not on the 
credit of her husband.” Did Lord Holt suppose, that 
if the husband omitted to pay the allowance for a month, 
that he might be charged ? If so, the tradesman would 
not trust the wife on her own credit, but on the credit of 
the general law. Neither in Salkeld or Lord Raymond 
is any reliance whatever placed on the circumstance of 
payment. According to the report of the same case in 
12 Mod . 244. the second resolution was this, u that if 
husband and wife part by consent, and the husband se¬ 
cure her an allowance, it is in consideration that he 
should not be charged any more by her; and it is unrea¬ 
sonable he should be charged for victuals or physic, or 
other necessaries after.” 1 What is the meaning of this? 
as soon af the deed is executed the allowance is secured, 
and I know of no difference between a security by cove¬ 
nant, by convey&ftce of lands, or by transfer of funds 
Is it not clear then that the person who stated that reso¬ 
lution supposed that securing the allowance put an end to 
the common law obligation ? If payment had been consi¬ 
dered as necessary, it is natural that it should have been 
added. The terms of the resolution require that it should 
only be secured. The case of Angier v. Angler , which 
is to be found 2 Eq. Ca. Abr. 150. Gilbert's Eq. 
Rep . 152. and Prec. in Chan . 499. strongly implies that a 
neglect to pay a separate maintenance would never raise 
a common law obligation against the husband. A bill 
was brought by the wife’s prochein amy against her hus¬ 
band for a special execution of articles, whereby the 
husband was to allow her 52/. per annum separate main¬ 
tenance, and he had a decree fbr the arrears and growing 
payment in 52/. per annum; and the Lord Chancellor 
said, (< where a husband makes a separate provision for 
his wife, • he is not chargeable by law for her debtsbut 
though that were so, yet to avoid the expence he mi^ht 

be 
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be put to in defending such suits, his Lordship sent it to a 
master to settle a security to indemnify the husband against 
the wife’s debts. Here the separate maintenance had 
been withdrawn for some time; yet the Lord Chancellor 
says, where a husband makes a separate provision for his 
wife, he is not chargeable by law for her debts. In the 
common sense of the word, when a man executes any 
such securities as I have before mentioned, he makes a 
provision lor her. It may be observed that the Chancellor 
decreed all the arrears and growing payments to be made, 
but if the law were as now contended for, some enquiry 
ought to have been made, whether any debts had been 
contracted by the wife for which the husband was liable, 
and a deduction should have been made of the amount: 
no such deduction, however, was made. Thate cases, 
therefore, when fairly expounded, seem to shew the pay¬ 
ment has never been considered as an essential Circum¬ 
stance. According to my own recollection of what has 
fallen from Lord Mansfield upon this subject, I have the 
strongest impression of having heard him over and over 
again declare, that where a separate maintenance was 
agreed upon, it put the parties in a new situation, and 
that the husband was relieved from any common law ob¬ 
ligation, being subject to no other than that which was 
contained in the deed of separation. But my Brother 
Chambrc 's recollection is different from mine on this sub¬ 
ject, and I defer to his memory as better than my own. 
There is one circumstance, however, which weighs very 
strongly with me in this case, that no instance is to be 
found in which such an action has ever been maintained 
against a husband who had agreed to make a separate 
maintenance; and yet there must be many cases in which 
payment must have been delayed beyond the stipulated 
time. I cannot say how long these deeds may have been 

in use, but they certainly are of earlier date than any of 
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the cases in our law books, which have been referred to. 
In 1 JEq. Ca. Abr. a case is referred to in TothelV s Trans¬ 
actions in the High Court of Chancery , page 97, to shew, 
that a woman who has a separate maintenance may dis¬ 
pose of what she saves out of it by will. That was about 
the year 1790* The date of the case in Salkeld is the 
8 JV. 3. And in modern times these deeds have been very 
frequent, yet no instance is suggested $f an action like this 
having been maintained. These contracts for separate 
maintenance would be of very little use if the husband’s 
exemption depended on payment, for if a husband puts 
his wife into a lodging, and pays her a reasonable sum for 
maintenance, that will be an answer to an action at com¬ 
mon law. It seems., to 1 me, therefore, in general, that 
where aftnan has entered into a contract, and secured a 

i * 

separate maintenance to his wife, the common law obli¬ 
gation ?s at an end, and the persons who trust the wife, 
trust her on her own credit. But if that be not so under 
the general law, still I think that where a person trusts 
her, having a deed in his own hands, empowering him 
to compel payment of a stipulated sum, the Court cannot 
raise an (psumpsit by implication in his favour against the 
husband. I differ from my Brothers, but the judgment 
of the Court is that the rule be made absolute. 

Rule absolute. 
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Willis v. Pendrill. v & 

T HIS was a rule to shew cause why the declaration 
should not be taken off the file. The only question 
was, whether a capias directed to the sheriff of Middlesex 
could be served in London , in a ca9e where the process 
was not bailable ? 

U 

Best Serjt. contended, that where tlye process was not 
bailable, the only object was to give personal notice to 
the party. He cited Kelli/ v. .Shaw, 6 Term hep. 74. 
where the Court of King’s Bench held the service of a 
latitat in the county of Middlesex sufficient, and Busbey 
v. Fearon , 8 Term Rep. 235. where the same Court held 
a writ directed to the sheriff of Northumberland , to be 
well served in Newcastle upon Tyne , though out of that 
county. He insisted that there could be no difference 
between a capias and a latitat , since there were different 
files for the different counties in the King’s Bench , 
though the officer was the same for all; and observed, 
that if this service were deemed insufficient, great incon¬ 
venience might arise where defendants lived upon the 
boundaries of two counties; he added, that in this case 
the same person was filazer both for Middlesex and Lon¬ 
don. 

Bayley Seijt. contra , urged that in the King’s Bench 
all latitats were issued by one officer, but that in the Com¬ 
mon Pleas there were distinct officers for each county, 
and that the circumstance of the same person being filazer 
both for London and Middlesex in this case, was mere 
matter of accident, and could not vary the rule; that if 

1 it 


Feb. 3. 

A capias directed 
to the sheriff of 
Middlesex cannot 
be served in Lon* 
den. 



168 


CASES in HILARY TERM 


1806 . 


Willis 

v. 

Pendrill. 


it were allowable for a person to take out a writ with a 
filazer of one county and serve it in another, all the busi¬ 
ness might be thrown into the hands of one officer. He 
cited Borman v. Bellamy , 1 Term Rep. 187. where the 
&ourt King 's Bench held* that service of a bill of 

Middlesex i n&London, was irregular, and distinguished it 
from the case of a latitat . 

The Court said, that as writs of capias were issued by 
different officers for different counties, the service in this 
case must be deemed irregular, for if they should hold 
otherwise, it would go the length of authorising persons 
to take out all writs of capias from one officer. 


Rule absolute. 
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Feb. 10. 


T rIE Plaintiff in this case having taken out three sue- A gammons for 

cessive summonses for time to enter the issue, the ? mc to enter the 

. issue when return* 

Defendant, on the day upon which the las| summons was abte i s a stay ^ 
returnable, signed judgment of non pros, A rujle having proceedings, 
been obtained to set aside this judgment for irregularity, 


Onslow Serjt. shewed cause, and contended that the 
summonses were no stay of proceedings, and therefore, 
as the time fer entering the issue had elapsed, and no 
order had been made, the Defendant was entitled to sign 
judgment. * 


Shepherd Seijt. contra , insisted that although a sum¬ 
mons was no stay of proceedings till returnable,' yet that 
when returnable it was, and that if the Defendant wished 
the proceedings not to be stayed, he ought to have ap¬ 
peared upon the first summons, or have consented to the 
order. 


The Court thought that the summons for tiipe to enter 
the issue was a stay of proceedings whei}^returnable, and 
made the 

Rule absolute. 
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GoGGERLY V. CUTHBERT. 

¥ 

T ROVER fora bill of exchange. 

This cauafe was tried before Sir James Mansfield C. J. 
at the sittings after MichaStm term, when it appeared 
that the bill M question sm^rawn by one Parnell y in 
favour A the Plaintiff who, raving, got it accepted, in¬ 
dorsed it hiqiself, and put it imo the hands of a person of 
the name oijfji/tponte, for the purpose of getting it nego- 
ciatedv 'and Mising money upon it for the benefit of the 
Plaintiff; Daponte , instead of getting the bill dis¬ 

counted,'^ vajt to his brother, from whom it came into 
the hands of me Defendant, without consideration, two 
years after it became due. A verdict was found for the 
Plaintiff, with liberty to the Defendant to move that a 
nonsuit, might be entered. 

A rule for this purpose having accordingly been ob¬ 
tained, 


Shepherd Seijt. was now td have shewn cause; 


But Best Serjt. being called upon to state his objections, 
contended, first, that the Plaintiff, by indorsing the bill, 
had parted with the legal property in it, and could not 
therefore maintain an action of trover. Secondly, that 
the bill itself was of no value, and that the Plaintiff could 
not be sued upon it. 


Sir James Mansfield C. J. The indorsement of the 
bill was merely for the purpose of enabling Daponte to 
receive the money. If Daponte , after receiving the bill, 
had betrayed an intention of obtaining the money and 
running away with it, could not the Plaintiff have de¬ 
manded the bill again*of him? and if he could, why 

can 
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can he not demand it of any person into whose hands it 
comes dishonestly? As to the bill being worth nothing, it 
is of importance to the Plaintiff to get it back again. 
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Heath J. The delivery of the bill wRs not absolute, 
but conditional, and wajp hrthe nature of the^delivery of 
an escrow. 


Chambre J. The Plaintiff only parted with a pos¬ 
session of the bill, and enabled another person to make the 
legal disposition of it. The defendant having taken it af¬ 
ter it was due, received it with all its infirmities. 

Rule discharged. 


THE Reporters by accident omitted to notice in the 
1st Volume of the New Reports, that in Easter 
Term 1804 Mr. Serjt. Williams was promoted to the 
rank of King’s Seijeant. 


END OF HILARY TERM. 
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II \LLi3wj5fLtk C^lerk, v. T$>ej>is. 


April 24th. 


T HIS was an action of debt for subti action of tithes. Indebt f 018 t ub ‘ 

mi * . t , traction of tithes 

The* 1st count ot the declaration alleged that “ the 0 f any particular 

tithes of turnips yearly growing or renewing arising or article, the Plain- 

happening of in and from the said eight acres of land ^ *of 

within 40 years next before the making of a certain act that article to 

of parliament made in the parliament of the lord Edward haiebetu “giant- 

the Sixth late king of England held, &c. were granted tight 

yuldid end paid and were of right due and payable in due and pay able,” 

their kinds as they grew and arose by the occupiers of the on the ,n 

J J r question 40 years 

said eight acres of land/’ The 2d count was the same as ncvtbefiue the 
to the tithe of potatoes, and the third us to the tithe oi m Awgaf the 

coin. The cause was tiied before Rool c J. at the last notprovetha'tthe 

particular article 

was cultivated thereat that time , but it lie* on tht Defendant to prove tliatit was not. 
Voi*. 11. O , assizes 
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CASES IN EASTER TERM * 

assizes for the county of York*, and a general verdict 
found for the Plain tiff, with 50$, damages. 

* 

Shepherd Serjt. now moved ftrt* a rule to $bew fcause 
why the verdict sliould not he set aside and a hew trial be 
had, objecting that the allegation in the first and 2d 
counts, with respect to turnips and potatoes, was,pot 
pro\ed, and could not be proved, inasmuch as the culti- 
v ation of both these articled wgs introduced into this 
kingdom subsequent to the statute Of Ed. b. He urged 
that th£ Plaintiff, by the form of hi* allegation, bad bound 
himself to^proVe, not merely that tithe was paid or pay- 
able for these lauds 40 years before the passing of the Ma- 
vute, but thadSbe tithe of turnips and potatoes w as paid 
or payable ^ whereas **11 writers upon the subject consid¬ 
ered both turnips and potatoes as having been first culti¬ 
vated in this kingdom at a period subsequent to that at 
which the Plaintiff ajledged tithe to have been paid for 
them. He indsfo§, therefore, that in the absence of evi¬ 
dence to support the two first counts, the pie^umption oi 
law was against the Plaintiff, and that he could not retain 
his verdict on these counts. 


But Tfu Couit said, that the true construction of the 
statute of Ed. 0. was that if the lands charged were sub¬ 
ject to the payment of tithe within the period /pointed out 
in the statute, that was sufficient to pi ovc the allegation 
iWT&eclarations of this kind and to support the Plaintiff's 
action; that if it were clear that nothing but wheat had 
ever been sewn upon this land, still that would not pre¬ 
clude the tithe of other titheable produce being taken, 
and that as no evidence had been offered at the trial to prove 
that turnips and potatoes were not cultivated previous to 
the stat. of Ed. 6. they could make no such presumption 
agaimt the justice of the case, even though such a fact 
might be a.>seitcd by persons who had written upon the 

subject. 
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subject* They added, that whatever might be the case 
with respect to potatoes, their owa information led them 
to believe that turnips were in cultivator this country 
before theffet. of Md. 6. * / ^ * 

« Rule refused (a). 
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(?) vidfe MtekeU v, ipJt&r, 5 T, R. m, 

* * ** } 


The* Wardens of St. Saviour’s, Sou, 
Samuel Bostqck* and Others, E 
Tooth acre. 



D EBT on Bond* 

The Defendants craved *oyesr of tl»e * bond and a., b. ? and c. 

condition, from which the bond appeared to be joint entered into a 

and several by Jarvis Armstrong, John Barber , and fi>r^?^Tj? eS 

William Toothacre, for the sum of 6001. on the following The condition of 

condition: <( WhereJ^s^Sie^above bounden Jarvis Arm- whichbopdi<Mt 

^ » ed that** D. wa 

strong was on the ■ » last appointod collector of the on such a day ap- 

church-rate of the parish of St. Saviour , Southtsarfcj pointed collectoi 
aforesaid, by virtue of which office lit* is empowered to thep^ishof 4 ' 
collect and receive all such monieB as arc rated and as* St. s., 8., by vu 
messed on the inhabitants by virtue of the said rate, and to? of which of¬ 
fer which he is accountable to the wardens of the grand povM . rt( j to PO j. 
account of the said parish, if the said Jarvi Armstrong loot and ieceiw 

and shall from tiine to time, when mid so often 1 as there- alIsuch u, «» n,e * tt> 

. , * • i » n ,, , weierabdand 

unto required, render a just and true account of all mo# jessed on tin' 

nies so by him received, or hereafter to be by him collect- inhabitants by 

ed or received, on account of the above rate, as also all haii 

wiiic^ be was ac¬ 
countable to the wardens of the grand account, and bound the sureties Wt D.'s duty account¬ 
ing for alimonies collected or roccivid b> lnut on account of the above rate, as also on all 
and every other rale or rat^tf thereafter toA^&made and collected by him the said 1). M Held 
that the sureties were only hmwerable foe jD. ia that single appointment, and not dp 

poigpneat in the ensuing year. * 

* O 2 and 



ijs tyjes t* . 

every oltaer rSjte'fr rates hereafter to be made end collect 
7s*< saw^ from tine mj^nrhen ther^s#^ 

a»4 

ter to be, aUsuph 
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.^■AWrrt. 
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fiomcx 



urrender 
" 'for the 


te^s df 
hereafter to 


v be coDpeted »0 ' ywived^ qgy K*t» oriatp^ as 

also all booW jpppers, am acootoits which Ubw or here* 
, &er 4*11 be^cm^^ f -^ * 


ling the* said 

^Ueetipn^sa^ort^d ; a^^alsodaiffi shalljnall things 




mktiftb, jttsdy* 9*4 and ex* 

^d office* and give due attendance Ut all usual 
futap then the said obligation to he void,” &c. 

,They %n|peaded, amongst other pleas* Dpt the said 
Jarvis Armstrong did* from tixneto time after Die making 
of the said writing obligatory, whey and as often as he 
was thereunto required, render a just and true account 
of all monies by, him received or collected on account of 
tj^e said rate in the safd condition mentioned, or on ac¬ 
count of any other rate or rates thereafter made and col* 

[ leered by the said Jfarpis whilst he continued in the said 
office in the said condition mentioned) by virtue fas said 
appointment; and also did from time to time, when there* 

4 unto required, surrender and deliver unto the wardens of 
v, Die grand account for the time being all Mich sum and 
* gums of money by him collected and receive^, and also 
-njjjyeoks, papers, and accounts which at Dp time of mak- 
JKof the said writing obligatory, or at any Dme after- 
srmBdafN n titf* In his custody or powder* touching the said 
t^et^ and did in all things weft, truly, fiuthftdly« 
t *JusDy^ ua^^igenDy serve and ettBUte th«^ said office, 
«und give 4 ’ due attendance at all tmutimes. * 

\ Tfo ftkis plea the PkunDflfe ^replied, that oak s the fftth 
r«fay of October in Die year 1796, to wit, at jLondon afore- 
in the parish of S^Mary th^)So^, turtle ward* of 
uk < * Cheapo 



* iififos ffelnnrJSxrfa T&a & IIJ. *« " , * IJf 

Cheap, di eaid JankjiUiituhig In 4e Atd conditHfll^- J806, 
of 4k» <W wri6^|fo%«W Mtlfati o B tfc . WM appointor 0^1 * 
Voltectordfa^|lp«|^V». Si- 
«e«r in '^T'l^reilljtfHoi a»e &M «K{| f% '^Uigatory s®™*. 

roei«one4, :i t#^w' yew *W pg^t l ‘ «w| l jHnfc ''todi St&Oi. 

at die t^faEmST If W “T*** 

* *lector St the t$te said pilftf rn Jtt <u 

from JW lb yenr’dfc m'&tinrtW'o^&scfi jtojfbedj^ 
year, andfby arid tfjJ&ftiSidif Virtue of divers stH$e^sivo* 
annual appointft jjiw continue*! and remattes’' coftgclW^ 
of the churdt-^ite*e^ die said parish 
28th day of febrifattf hi the year 
<JarvisArmstrong i6 wit, at London i the 

parish and ifadd aforesaid: and the spid wardens farther 
say, that after the making the said writing d$igatory, to 
wit, on the 14th day of October in the year 1796 afore¬ 
said, and on divers other days and ^times between that 
day abd thfe said period rif his death, arid whilst the said 
Jarvis Armstrong was and continued collector $f the 
church-rate of tie said^parish of S(. Saviour in the said 
conditioxg mentioned, tthoer and by virtue of the said op* * 
pointmfot in the said condition mentioned, and of such 
several successive annual appointments as aforesaid, to 
wit, at, &c. he the said Jarvis , by virtue of the said 
office of poftector of the church-rate of the said parish 
of St . Saviour, collected and received divers large sums • 
of money which were rated and assessed on the inh^it- 
aUts^df the said parish by virtue of the said rate in the 
sauMondition mentioned, and of divers other foies made 
and ttuessed on the inhabitants of the said pan& dating 
that period, amounting in the whole to a huge sum of 
money, to*wit, the sum of 9001 of money" of 

1 Great' Britain, and ffir which he wafc accountable to the 
Wardehi of the grand account of the said parish ot St* 

Saviour ) \>iit Huey further say^ that the said Jarvis * 

* O 3 Armstrong 


* 
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Armstrong did not from time, or any time whilst he 
so was and continued collector as aforesaid, when 
and so often as thereto required (as he often was) 
render a just and true account of all monies So by him 
collected and received on account of the said rate in the 
said condition mentioned, and on divers other fates which 
were thereafter made and assessed during the period 
he so was and continued to be collector as aforesaid, and 
which were received and collected by him as such col¬ 
lector as aforesaid ; and did not from time to time dur¬ 
ing the period aforesaid, although thereunto often duly 
required and requested, surrender up to the warden of 
the grand accpunt for the time being, or any warden of 
the grand account during the period aforesaid, all the said 
«um or sums of llioney* so by him collected and received 
as aforesaid; but wholly neglected and omitted so to do : 
And ti>e said wardens In fact say, that there was, at the 
time of* the death of the said J art is Armstrong, a large 
bum of money, to wit, the sum of 3861^ 18.v. -Id., of the 
monies received and collected by him the said Jin vis 
Anmitong r.s such collector us aforesaid, of and from 
Midi rate and rates as aforesaid, wholly unaccounted lor, 
unsurrendered, and undelivered to the warden of the 
grand account for the time beiug, and which had not been 
accounted for or surrendered up to any otiier warden or 
Wardens of the grand account for the time; but then 
was, and ever -mice ha-, been and still is, wholly unac¬ 
counted for, iimurreiidered, and undelivered, contrary to 
the form aud (fleet of the r.aid condition of tbe^said 
writing obligatory, and in breach and violation thereof; 
nor have the said warden.., >or any of their predeccbsors, 
been in any respect indemnified or saved harmless against 
the deficiency aforesaid, or. any part of it. 


To this ipplication there was a general demurrer, and 
joinder thereto. 
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Bay ley Serjt. was to haveargued in support of the de¬ 
murrer/ but the Court called upon the plaintiffs’ Counsel 
to.'begin. ■' v ■ -*•- 

lK t ' 

* ^ 1 * ^ '■*** » 1 * * ' ' 1 "■ , 

Shepherd Sfeijt. for the Plaintiffs. The fair and rea¬ 
sonable construction to be put on this bond is, that it 
extends to any future appointment of Jarvis Armstrong 
to the office, of collector, as well as to the appointment 
referred to in terms. Indeed it is evident upon the face w 
of the bond that the parties all intended the bond to con¬ 
tinue in force during the continuance of Armstrong in the 
office of collector. Although the office of collector is 
well known to be an anual office, yet the bond points 
at something beyond the year. This cashes distinguish¬ 
able from the case of Liverpool •Waterworks Company v. 
Atkinson, 6 East , 507. ; for there the collector was stated 
in the bond to have been appointed for 12 months, be¬ 
yond which time, when so expressed, it .would have been 
most singular to have extended the obligation. Here no 
time is mentioned during which Armstrong is to continue 
collector, and the question is, Whether the bond was not 
manifestly intended to extend to future years ? It speaks 
of rates hereafter to be made, and of accounting with 
u the wardens of the grand account for the time being, 
or hereafter to be” Now it so happens that no provi¬ 
sion is introduced into the act (a) for the election of any 


1806. 


The Wardens of 
St. Sawotrn *, 
Southwark, 

, v. 

and' Others. 


new great warden iu the place of any one who should 
die, except at the end of the year. 


Sir James Mansfieed Ch. J. I cannot distinguish this 
case from those in which it has been decided that a surety 
is not to be charged beyond the express words of the 
bond into which he has entered. It is admitted by the 
replication that the office of collector in the parish of St. 
Saviour's, Southwark , is an annual office, and that Arm - 


(<i) The local act under wliieh the rates of the parish were managed. 

O 4 strong 
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strong was continued itt that office from year to yearv 
How then can it be intended that these persons became* 
sureties for the good behaviour 6f Armstrong as collector 
at the distance of 20 years from the time when he was 
first appointed ? Can we say that they intended to be 
bound for an indefinite period? With respect to the 
words, u the wardens of the grand account for the time 
being or hereafter to be,” used in the condition of the 
bond, it must be remembered that if the collector pro¬ 
ceeded to collect after the death of those with whom he 
was to account, be would undoubtedly be bound to ac¬ 
count with the wardens of the succeeding year for the 
monies .collected by him in that year in which he was 
collector. I therefore see nothing to distinguish this 
case from the case 61‘ Hie* f,i in pool Waterworks Company 
v. Atkinson , and other similar decisions on this subject. 

it 


Hea^h J. I.*am of (he same opinion. Tht only 
words that could raise a doubt in ibis case, viz. those 
words which point at an account with wardens of the 
succeeding year, have been satisfactorily answered by my 
Lord Chief Justice. 


Chambre J. T am of the same opiuion. 

Judgment for the Defendants 


MayOt h. 


Joseph v . Orme. 


if the at ceptor of rilHE- Plaintiff in this case being the holder of a bill 
a bill of exchange JL of exchange accepted by the Defendant, indorsed 

bankrupt^audtiic ** ^ or a va ldhble consideration to one Adams . Before the 
indorser be after* 

wards obliged to take np the bill on account of non-payment by the acceptor, he may prove 
the am ount under the commission, and tf the acceptor afterwards obtain lus certim ate he 
will be discharged from the debt, and the Court will enter an exmretwr on the bail-piece 
in an action against hi® at the suit of the indorser. 

j bill 

w w 
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bill was due the Defendant became bankrupt, and a com¬ 
mission was taken out against him; and the hill not 
being paid Adams called upon the Plaintiff as indor¬ 
ser, who paid the amount, and brought this action against 
the Defendant as the* acceptor. The Defendant having 
afterwards gotten his certificate; a rule was obtained 
calling on the Plaintiff to shew cause why an exone* 
retur should not be entered on the bail-piece. 

Bi si Serjt. shewed cause, and contended that the bill 
was not proveable under the commission, and therefore 
not barred by the certificate. That at the time when the 
commission issued the bill was out of the Plaintiff’s hands, 
and consequently there was no debt which' the Plaintiff 
could swear was due to him at the dafe and suing forth 
of the commission. That Adam* could not prove the 
debt since he had been paid, and that the Plaintiff’s right 
did not accrue until he had paid Adam ^*which tfas after 
the commission. He cited Hot. /. v. Wiggins, 4 T. if. 
714. as in point; he -uldcd, that the Defendant in this 
particular case had admitted the debt, by agreeing to 
execute a warrant of attorney; which, however, he after¬ 
wards refused to execute. 

Bay Icy Serjt. contra, contended that when the Plaint iff 
paid the amount of the bill to Adams he was remitted to 
his old right. He observed, that the authority of the 
ca»e of Ilozois v. Wiggins had been much shaken bj that 
of Cowley v. Dunlops, 7 T. if. 565., and that Lord 
Loughborough in the case. Ex parte Seddon , cited 7 T. 
R . 570. had held an opinion directly contrary to the de¬ 
cision in Howls v. Wiggins. The Court toyk time to 
consider the case, and on this day, 


Sir 
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Sir Mansfield Oh.J. said, that they thought 

the Plaintiff was entitled to prove the bill under the com¬ 
mission ; and that theTefore the rule must be made abso¬ 
lute »^ 




j»% i9th. Fletcher and Others v . Braddick and Others. 

it a ship be char- f 11HIS was an action brought by the .Plaintiffs as 

mi^ioners of the owners of a ship called The Countess of Cardigan 

Nadyas an arm- against the Defendants; as owners of the ship Samuel 
eri v^M:i, and an j Braddick, for an injury done to the Plaintiffs’ ship outlie 

another vessel by 4th November 1804, by the Defendants’ ship running foul 
the misconduct of of her as she lay* in the harbour of Sheerness. At the 
011 trial before Sir James Mansfield Ch. J. at the Guildhall 
vJiilc a Com- Sittings after Easter term, it having been proved that 
rounder of the the injury was occasioned by the misconduct of the persons 

KuigvPilot arc on board the Defendants’ ship, in having too much cable 

on board, ah ac- out, the only remaining question was, whether the ship 

tionforthe injury the time of the accident under charter to the 

may be sustained . „ , tit. t . 

against tne own- Commissioners of the Navy, who had put on board a 

o s of the chapter- Commander in the Navy, who had then the command of 

tdsiup. her, the Defendants were the proper persons against 

whom the action should be brought? A verdict was 

found for tftfe Plaintiffs, damages 31/. 14a., subject to the 

opinion of the Court upon that point. 

By a charter-party, dated 17th May 1804, between 
<he Defendants and the Commissioners of the Navy, the 
Defendants let the ship to hire to the Commissioners to 
' serve his Majesty as an armed vessel for home*service for 
six months certain;; and so long time after as should be 
required. The following are the material stipulations of 
' . - v, , . * ' ' * ihe 
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the charter-party, viz. on the partof tfie owners of the 
ship, the Defendants r J 

That they should provide thirty-sit men and two boys 
for the said vessel, being in the proportion of fifteen men 
and one boy to every one hundred tons, including the 
master and two mates, and also a surgeon, if one could 
be procured; two-thirds of the men to be able seamen, 

• and the other third ordinary seamen , or landsmen, to be 
paid and victualled at their charge. That they should, 
cause the said ship to be forthwith docked, and all suitable 
repairs to be done to her to make her fit for the service 
she was hired for, and also supply her with certain stores 
in the said charter-party mentioned; carriage guns, car- 
ronades, powder, shot, and small-arms, %o be found by 
his majesty. That the said master should strictly observe 
and execute all such orders and instructions as he should 
from time to time receive from the officer who should be 
appointed to command the said vessel, »and that he and 
they would be liable to such mulct as the said commis¬ 
sioners should think proper to indict for any neglect or 
breach of orders in the master or men. 

On the part of the Commissioners: To pay freight at 
15s. per ton per month, and 51. 10s. per month for each 
man of her complement. That iu case the said ship 
should be sunk, taken, or burnt by the enemy, whilst she 
should be in his majesty’s service, pro\ided it should ap¬ 
pear that the loss of her did not proceed from an)' de¬ 
fault of the master or her company, the said owners should 
have and receive from his majesty the sum or the value 
of the said vessel according to an appraisement made 
thereof before her going to sea, by such person or persons 
as should be appointed thereto by the said principal of¬ 
ficers and commissioners (reasonable wear and tear being 
first deducted), and should also receive the full amount 
of the freight that should be due at the time of her being 
so sunk, taken, or burnt by the enemy; that the said 

2 owners 


m 
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1806. owi)fcw;«lWrtkl sbobe »Uowed tneli damages as the ship 
might sustain in action with the gneaty, upon thtf parti- 
and othtis, culars being citified by the king's dftper who might cora- 
Bradwck mand her, according to the valuation officers of any 

Rud Qtbert. of bl$ m ^y» 8 yards of such partiebM^totfbg& It was 
further agreed on the part of the owners, the Defendants, 
to keep the said vessel so fitted and provided for the 
service she was employed on that his majesty’s service 
should not at any time suffer through the want of any thing 
on their part, and to cause her to be cleansed when it 
Should he required; and that if it should, they Would be 
{ answerable ibr the same out of the wages and freight of 
the said ship in such sum as the said commissioners should 
think proper. It was also agreed, that if the refitting or 
repairing of the saM vessel, at any time during her con¬ 
tinuance in the service, should exceed 14 days, her 
freight should cease until she was again ready and re¬ 
ported fit for sea.' 

At the time the injury happened the ship continued in 
the king's service under the charter-party, having on 
board an officer of the rank of Commander in the Navy, 
who had been put on board by the Crown; there was 
also on board a King's pilot, who at the time acted as 
such, and gave orders to the seamen accordingly. The 
master and crew were appointed and paid by the 
owners. 

The question for the opinion of the Court was, Whe¬ 
ther the action was properly brought against the owners 
the present Defendants? If the Court should he of opi¬ 
nion "that it was, the verdict to stand; if not, a nonsuit 
to be entered. * 

Best Seijt. Jor the Plaintiffs . The Defendants being 
the owners of the ship by which the mischief was done, 
they are liable, though that mischief was effected in the 
execution of the orders given by the captain put on board 

< l bj 
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by Government. The principle upon which they ere 
liable is, that the captain whom these orders were 
given was placed in the situation which iwnpowered him 
to give these orders, by the contract of the Defendants. 
By enabling (Joverqment to put their own captain on 
board, the Defendants cannot exonerate themselves from 
any mischief done by their ship under the orders of that 
captain. If it bo said that nothing is stated on the case 
to shew that the Defendants had the control of the ship* 
it may be answered, that it is incumbent on the owners 
to prove that they had not the control; they being primd 
factf liable. It is incumbent on them to point out some, 
other person who is liable, if they are not so. The in¬ 
jury having been occasioned by there being too much 
cable on board, the charge do$? not fall on any person 
individually, but on the owners of the ship on board of 
which there appears to have bfeen an improper execution 
of a proper order, owing to which the injury ensued. 
The soundest policy is to hold the owners liable in all 
cases in which their liability is not clearly removed. * 


1806. 

Fl ETCHEH 
And Otbels, 
v 

Bradmck 
and Other* 


Lens Seijt, contra . It seems to be assumed in the ar¬ 
gument of this case, that the owners of ships stand in a 
different situation from other persons who are owners of 
any other sort of personal property; and that they are 
liable not only for the acts of their own servants, but for 
the acts of the servants of those to whom they have for 
temporary purposes surrendered the control of the pro¬ 
perty. It is urged that the master must not be looked to 
as liable, because %e may not happen to be a responsible 
person; but the wealth or poverty of the individual or 
individuals liable by law can make no difference. By the 
terms of the charter-party the complete control of the 
ship is put into the hands of Gi^piment; the owners 
are liable to Government fer any misconduct of the 
master or men, both of whom are stipulated to be under 

the 
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the control of Government. For whom is the ship navi¬ 
gated? For Government* certain!). Unless, tjwwrefore, 
the temporary 'possession and control of a «■ hip can be 
distinguished from the temporary possession of any other 
property, as of a house leased for a certain time, how can 
Government, who were in possession of this ship, be pro¬ 
tected from liability if any mischief happens during such 
their possession ? The owners here parted with the pos¬ 
session of their property, and have created a special pro¬ 
perty in other person^. There was no evidence to shew 
that those who had hired this ship from the owners had 
any exemption from those duties which belong to persons 
under such circumstances. 

Cur. adv. vnlt. 

On this day the opinion of the Court was delivered b) 


SirJAMrs Mwsrin n Ch. J. The question in this 
case i«, Whcthei .the ow . »rs of the ship be liable to make 
good the injur} which has happened to the Plaintiffs? 
"Notw i«listanding the charter-party entered into between 
the Defendants and the Cominhsionei ■* of the Navy, the 
ship belonged to the Defendants. It was na\igated h\ a 
master and sailors proyided b> them, and it is diflit uh to 
say that it is not to be considered as their ship with regal d 
to all the wo»*lfl except the Commissioners of the N ivy. 
No person tan he supposed to know of any private agree¬ 
ment between the owners and the commissioners. As 
far as appeal antes went the Defendants continued the 
owners at the time of the loss, for they paid the mastci 
and sailors which tho> had put on board. The onl} 
ground on which it can be contended that the Defendants 
are not liable is, that although a master and crew in the pa) 
of the owneis were in the possession of the ship, yet there 
was a supppoi oilicer on hoard, whose orders the master 
was bound to obey. This bungs the case to this point, 
whether the owners, by tailing a man on board belong- 
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ingto those to whom th^y have let their sbip,can thereby 
exonerate themselves from their responsibility ? Itap- 
pears to nfie that they cannot.The offker is taken on 
board by an agreement which the owners make. It is 
doubtful whether by obeying the orders of-the officer it 
was mqantthat the officer should see to the navigation 
and direct the motion of the ship, or only direct to what 
place the ship should be carried, for the purpose of being 
employed against the enemy. The true justice of the cane 
is, that if an injury happens through the misconduct 
of the master and crew the owners should be, liable, 
but if by the misconduct of the officer, that the officer 
should be liable. But how is a third person to ascertain 
the fact ? There is a provision in the charter-party, that 
if the injury does not happen by {Ire fault of the master or 
crew, that the Crown shall make satisfaction; and this is 
very reasonable between the Crbwn and the owners. Re¬ 
ferring the adjustment of the damage tf> the true cause, 
they can inquire into the matter between themselves ; 
but it is impossible lor any third person, who receives 
damage, to inquin' whether it arose from the act of the 
master and crew or of the officer. On the whole, it ap¬ 
pears to the Court that this ship, notwithstanding it had 
an officer on board, is, with regard to third persons, to 
be considered as the ship of the owners; and that they 
are therefore answerable for damage done by their ship. 
The consequence.^ that the Plaintiffs are entitled to re¬ 
tain their verdict. 

Postea to the Plaintiffs* 
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May 19th. 


Trespass against 
B. C and D. for 
turning A. out of 
hu house, .and 
keepiugthe house 
and goods from, 
him, plea, that A. 
had nothing in the 
said bouse and 
goods but u joint* 
ly and uudmd- 
edly with D.” 
Judgment signed 
for a ant of a plea, 
and held right. 


John Hopcooo v. Wm. Wright, Samvel Cooper, 

Richard Morris, Thomas Kemshall and An* 

* his Wife. 

% 

T HIS was an action of trespass for turning the Plain¬ 
tiff out of his house and seizing his goods, and 
peeping the house and goods from him. 

The Defendants Win. Wright , Samuel Cooper, Tho¬ 
mas Kemshall and Anne his wife, pleaded “ that the said 
John Hopgooi , at the time of the suing forth the said writ, 
had not, nor at any time since, had had any thing in the 
said dwelling house, sh^ps, and premises in the said de- 
duration mentioned, or any of them, or any part theieof, 
nor in the said goods and* chattels in the said declaration 
mentioned, or in,any of them, or in any part thereof but 
jointly and undividedly with one Thomas Kemshall, who 
was then living, to wit, at, &c. and this,” See, &c. Tht 
Plaintiff having signed judgment, notwithstanding the 
above plea, treating it as a nullity, the Defendants ob¬ 
tained a rule calling on the Plaintiff to shew cause whj 
the judgment should not be set aside for irregularity witli 
costs, and why the Defendants should not have leave to 
amend their plea on payment of costs. 


Bay ley Serjt. now shewed cause, and cited the cases 
of Murray v. Hubbart, 1 Bos . Sr Pull. 645. and Gray x 
Stdneff, 3 Bos. Sr Pull. 395. 


Best Serjt. being then called upon by the Court in sup 
port of his rule, argued thus: Every bad plea cannot be 
treated as a nullity, nor will fee Court sanction guch a 
practice. In Murray v. Hubbart the Defendant at¬ 
tempted to plead a variance between the wiit and the 

declare- 
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^declaration in abatement; and in Gray v. Sidneff the plea 
was held to be a nullity, because no addition is requisite 
in the declaration; and it cannot be shewn by oyer that 
there is none in the writ, because the Court will not 
grant oyer for such a purpose. Those cases, therefore, 
do not justify the Plaintiff’s conduct in this instance, but 
proceed on another ground. Judgment cannot be signed 
for want of a plea, unless the plea be not merely such as 
may be demurred to, but such as is not applicable to the 
species of action. If every defective plea might be 
treated as a nullity, there would be an end of de¬ 
murrers. 

Sir James Mansfield Ch. J. I have no doubt that 
this plea is such as may very properly be treated as a 
nullity. It is mere nonsense, and used as an instrument 
of delay, and therefore fit to be discouraged by the 
Court. What were the relations of the several parties 
to this suit at the time when the actioiujvas commenced, 
matters not at all. The plea therefore is clearly non¬ 
sense, and as such I think judgment has been properly 
signed. In The lias son v. Smith , 5 Term Rep. 152. the 
Court said, te where indeed a plea has appeared on the 
face of it to be a dilatory plea, the Court has in some 
cases gone the length of saying that the Plaintiff might 
treat it as a nullity.” Does not that rule apply to the 
present plea ? However, as there appear to be merits in 
the case, there will be no harm in letting the Defendant 
in to plead on payment of costs. 

Accordingly, upon those terms, the rule for setting 
aside the J udgment was made absolute. 
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Willett v. Pringle. 


If an action be 
comrai nr< d 
against a bank¬ 
rupt .itt» i l be 
commission, for 
woik done before 
tile bankruptcy, 
and the bankrupt 
afterwards obtain 
his certificate, the 
Defendant is dis¬ 
charged from tile 
costs as well as 
the debt, and the 
Court Kill enter 


T HIS was a rule to shew cause why an rxonereUtt 
should not be entered upon the bail-piece, the 
Defendant, who was a bankrupt, having obtained his 
certificate. 

The action was brought upon an attorney’s bill for 
business done previous to the bankruptcy, but the action 
was not brought till after the bankruptcy. A verdict 
was given for the Plaintiff at the sittings after last Hilary 
term, since which the Defendant had obtained his cer¬ 
tificate. 


an cxoncretur on 
the bail-piece. 


Shepherd 
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Shtphcrd Seiji. shewed cause. The question in this 
case is, whether the hail 'are entitled to be exone- 
jated fioin their liability to the costs of the action, 
as well ns the original debt. If the Defendant would 
be entitled to be discharged out of custody, sup¬ 
posing him to have been surrendered by liis bail, the 
Court would exonerate the bail to avoid circuity. The 
question therefore is, whether both debt and costs are 
proveable under the commission ? for if proveable they 
are barred by the certificate, but not otherwise. In this 
case the costs could not have been proved under the com¬ 
mission. The result of all the ca->es is this; whether the 
demand be in the nature of a liquidated debt, or only 
sounds in damages; if asceitamed by verdict befot'* the 
bankruptcy, the taxation of co^ts wall refer to the ver¬ 
dict, and the costs may be proved; and if a nonsuit take 
place before the bankruptcy, though judgment be not 
signed till afterwards, the costs will relate to tin? nonsuit 
and are proveable : but wheie the \ei lie t is not obtained 
till after the bankruptcy, tlieie i^ no cast* in which the 
bankrupt has been relieved from t!.< costs on the ground 
his cci titicate; and the Court of Chancery has 1 efused 
it. In the case of Lea is v. Picrtj /, 1 If. B. 29. the point 
was conceded without argument by the Plaintiff's Coun¬ 
sel, who relied upon an objection to the certificate. But 
in a subsequent case in the Court of Chanceiy, Er par It 
Hill («), Lord Chancelloi Eldon s>n\s, the point was given 

up 
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Pbinomc, 


(a) Sitting* in I.uuoln ’* Tim Flail, 
bcfoi i» KUJutilmm term, 3d jVou/u- 
to, 130.5. * 

Ex parte Hill. 

Copland and M* Knight jointly 
purchased a quantity of i utn. Tins 
they pledged with the petition* 
ere, who lent tlitir money on it, 
and in fact to pay for it. They had 
no other dealings togethci as part¬ 


ners. Rum fell in value. The rum 
pledged was bold, and did not pro* 
duce the amount of the money lent. 
The petition?] s brought a joint ac¬ 
tion, in which M Knight ltt judg¬ 
ment go by default. M* Knight and 
Copland both became bankrupts mi- 
dci scpaiatc commissions, and the 
commission against M* Knight wi» 
dated tin olst Mry, but a vudict 
was lecovcud against him bj tlie 
o Pt titinnei 
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up in Lewis v. Piercy ; and, after going through all the 
authorities, he decided that the costs of an action 'where 
the verdict was after the commission could not be proved. 

According 


Petitioner on tho 26th of June last 
for ®28 71. 6a. 2d. the Amount of the 
monies due after deducting the pro¬ 
duce of the rum. The time of the 
sale cf the rum did not appear. 
Hie commissioners under Copland's 
commission considered this as a 
joint debt, and refused to admit 
the proof of it except for the pur’ 
pose of assenting to, or dissenting 
from the certificate. 

The Petitions prayed that the 
commissioners, acting Tender* the 
said" commission against Robert 
Copland might receive the proof 
of the amount of the Petitioner’s 
debt and coots,when taxed, and that 
the Petitioner might ‘be paid divi¬ 
dends thereon, rateably with the 
other creditors of the said Robert 
Copland . The two points raisedwerc, 
1st, that there was no joint estate, 
andthereforethat thedebtenght tobc 
proved against each separate estate. 
Ex parte Haydon , Cooke,Bank.Luxes. 
240. 2dly, That the debt, was a 
debt which might have been proved 
before the verdict,andthereforethat 
the costs ought to be proved, though 
theverdictwas after thecommission. 
Lewis v. Piercy, 1 H. Bl. 29. Watts 
v. Hart, l Bos. Sr Pul. 164. 

On the other side it was said that 

1 a 

here was a joint estate, vie. the 
goods pledged. 2dly, That the 
general rule is that where the ver¬ 
dict is after the commission, costs 
cannot be proved,that the point was 
not made in Lewis v. Piercy , and 
that the case was given np by Serjt. 
Bond; and though the Defendant 
there was discharged, it does not 
follow that the costs could be 
proved. 


Lord Chancellor Eldon. The case 
ex parte Elton, 3 Ves. jun. 238. has 
settled the matter, and therefore 
I will not unsettle it, but should 
rather have adhered to Lord Thur- 
low's rule. But when there are 
no joint effects, that takes the ease 
out of Ex parte Elton. Joint effects 
means such as are under the admini¬ 
stration of assignees to distribute, 
not as in this case, where the only 
joint effects were those pledged to 
the petitioners, to more than the 
amount. Copland became a bank¬ 
rupt on the 31st May. The action 
was brought before verdict the 16th 
June. .Subsequent to the verdict the 
costs were taxed. The question is 
if costs are proveable. The ground 
put by Mr: Cullen is, that the debt 
waB antecedent, therefore the costs 
incident, and by relation due before 
the commission. Tiiat statement" 
contradicted my general notions. I 
had then not recollected any case of 
a certificatedischarging the costs. It 
isadifferentcascwhethcraccrtificatc 
docs discharge,or a debtisproveablc 
(The Lord Chancellor here read Mr. 
Cullen’s sec. on Costs, p. 104.) The 
ease Ex parte Todd , 3 Wils. 270, was 
determined by Lord Northington on 
great consideration. This is not re- 
ferredto in subsequent cases. If that 
authorityis displaced by subsequent 
judgments, it is displaced without 
consideration of this authority. 
The next proposition is, (here he 
reads proposition as to proving costs 
after verdict). There are two cases 
contradicting this; Ex parte Todd , 
and Walter v. Sherlock , 3 Wils. 27 2. 
one of them is never referred to in 
arguing the subsequent cases. Then 

follow 
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According ta this authority the debt is proveable under 
the commission, but the costs are not.- There can be no 
difficulty in severing the costs from the debt. If to an 

action 
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follow the propositions asto nonsuit, not to have been referred to in sub- 
ttcire facias , and liquidated debts, sequent decisions, as in Lewis v. 


If it is meant by those propositions 
that abankrupt has been discharged 
in such oases, that is a fact. If it is 
to be concluded from them, that 
costs have been ordered to be prov¬ 
ed,! know of no such principle The 
next proposition relates to cases 
where the bankrupt is diseliai god, 
though there is no debt before the 
bankruptcy, aud a case is put oft', 
actions commenced afterwards ; I 
concur with him in I liis case. In the 
case Ear parte Sntlaps, Cooke’s Hank. 
Laws, 192. Lord Thurlow declared 
on great consideration that costs in 
equity, if not taxed before bank¬ 
ruptcy, were not to he proved, not 
on the ground of it* being discretion¬ 
ary, for lie held the order analogous 
to judgment, and liis notion was that 
Lord Hentry's judgment was right. 
The cases are collected in a book o» 
great merit, HuUock on Costs. The 
author there draws the inference, 
that, because the debtor is discharg¬ 
ed by certificate, therefore they are 
proveable. Fromwhat appears in Co. 
Bank. Lucs, nothing secuis to have 
satisfied Mr. Cooke's mind that costs 
on a verdict after bankruptcy could 
be proved. Mr. Cullen has found 
himself in a difficulty from some cir¬ 
cumstances, which I shall state, and 
the difference between being dis¬ 
charged-and proving; I state the 
history for the consideration of Mr; 
Rouycil and Mr. Bell , rather than as 
a final judgment. In Ex parte Todd 
and Walter and Sherlock,itwas held 
that damages were not proveable as 
they were not liquidated, and thcre- 
fo renotproveable. These cases seem 


Piercy. The case of Bmtftowcr v. 
Coats, Cowp. £5. cited there, has no 
relation to it. And Graham v. Ben• 
Ion, l Wils . 41. is no authority, as 
the verdict was before the bankrupt¬ 
cy. One of the coimsel(Serjt./f*riy), 
in Lends v. Piercy , put the case on 
this fact, that costs were part of the 
original debt. The other counsel 
(Serjt. B<md), gave it up. The Court 
seer*^ to have been of opinion that 
tli? man stKiiild be discharged. No 
opinion was given whether the costs 
rtmld be proved. In Langffodv. 
EUis , 1 It. Bl. H9. n. Grajuim v. Ben- 
ion was citefrpropeWy, and the pro¬ 
position was made, that if the debt 
is ascertained by the \ evdicl, then it 
is to be proved, but the question 
whether the debt is ascertained by 
the verdict, is left untouched ? Lord 
Ilctnaj was of opinion that it was 
not ascertained. Waller v. Sherlock, 
is also expressly in point to that 
effect. Blandford v. Foote, Cowp. 
133. was also cited ; in Langford v. 
Ellis, it was contended that the costs 
followed the verdict: Mr. Balgutf 
took a distinction between existing 
debts, at the time of bringing the 
action, and a mere right to recover 
damages. (Villes 3. says, there is 
no distinction between a tort and 
a contract, where a judgment fol¬ 
lows the verdict Mr. Balypty ’s dis¬ 
tinction, however, seems to me to be 
right; and that in that case the costs 
were not ascertained, or liquidated. 
The authorities are contrary. Ia 
Blandford v. b'oote, the question was 
not, whether the debt could be 
proved, but whether the bankrupt 
9 should 
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action on the judgment, the bankrupt should plead hi* 
' certificate, the Plaintiff might reply that it wa* a bar to 
the d6bt, but not to the host's; or the Plaintiff might 
declare on the judgment for the costs only* Suppose after 
judgment the Defendant should pay the debt, the Plain* 


should be discharged, and none of 
the prior ease** wei e citi d or looked 
at. If it is to be eon*ended, that sub¬ 
sequent intei est and costs aie to be 
proved, some regulations must be 
made. The rub is (I nndeistand) 
to Mop interest uudet lb* < omnm- 
’ sion subsequent to it Tlurt is in¬ 
deed an exception »i < jh ol a sui- 
plus, in which ease iutcicM 1 *to be 
paid not undei a pi oof, but h»i<Ui 
an equilabk* iii,ht. Thai vi.is fiiM 
held m Sir 'sltph. I iun\i a*i. lu tins 
case {ni<oi<{t-> ii \. r>> t< ) mu *«. 
ghcnnpoujlu judgiuint, and thm- 
fore intei (st upon interest. The 
pioposition contended for,Low t w*j, 
is not to tJie full t\t< nt, that a dc bt 
dischaiged is piovtabir. It is the 
practice to stop subst <,ncut intei < st 
uudei aeomnnssion, jott'Mt aiists 
from prior eontiact. Bhmfo d v. 
JWe,theiefoic, does not piove that 
the intei est an»l costs ‘houid be 
proved. B ml ft uni v. Coals does 
not apply. In Uui st \. Mi a l, :> T. It. 
365, the que-tion was vvliethci the 
cet tificate di s < hai ged the Jlaiiki upt 
from those costs. Mi. UoujhII insists 
that the Plaintiff might have pioved 
the dcbl, and ciiesjB laniffonh ,i note. 
But it was not said in Blandfwd v. 
Foote, as stated by him, that < he debt 
could be ptm r<l. Lord Kenyon, in 
Karst v. Mend, says, The taxation 
of costs was met t1> the ascei taming 
the am >unt of thi debt, but the 
debt existed previous to the bank¬ 
ruptcy. This it the pioposition 
which Loi d Umli y aqd Ian d Thurhm 
denied, and wliich was denied in 
Walter v. Sherlock, Hunt v. Mead, ' 


goes to this, that a nonsuit const!-' 
t utes a debt only wanting a«certain- 
ment;bn1 Bulla ,alluded to a rase 
In the Common l’leas. viz. Lrtvis V. 
Piercy. Then follows the case of 
If idts v. Hart. Lord Cb. J. Eyre. 
sa> », the ca«r of Lewis v,I ) ie»cy must 
have bet n derided on this ground, 
that theic w as an urinal debt,wliich 
existed before the bankruptcy, and 
though not couveited into a judg- 
mt nt, nuglit La v e bet n pro ved tinder 
the commission mdt pentit nt of the 
srlum, and bring soprovcable, the 
snbsi quint pi o< ceding* might be 
consideicd as iiuident, and as no¬ 
thing when sepaiated fiom the sub¬ 
ject to wliich they werg incident, 
and theicfoir might be proved. I 
cannot agree to this pioposition un¬ 
til pi oved by the most clear autho- 
i i(i< s. Loi d <’h. J. Eyre speaks of 
favoui, why favour on the roust ruc¬ 
tion of an art of pai Lament i There 
is strong auihoiity to dischaige a 
bankiupt, but the question here is 
not if the certificate will discharge; 
but if there can be proof. I'm the 
discharge there arc authorities 
though peihaps proceeding on mis¬ 
take, and taken up without atten¬ 
tion to authority, costs are not as¬ 
cei tained, nor ever an at^udged 
demand till verdict; there is no 
authority Tor this; Mr. Mansfield 
said, it docs not create an ascer¬ 
tained nor even a ceitaiu debt, for 
if the party dies, judgment cannot 
be entered up as where a judgment 
is obtained. Decision that the 
costs could not be proved. 


tiff 
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tiff would still be entitled to proceed for the costs. So 
the bankrupt’s certificate is a discharge of the debt, and 
tantamount to payment of it, but cannot affect the Plain¬ 
tiff’s right to the costs. 

Best, Serjt. contrd. If the bankrupt be not discharged 
from the costs, ho will be subject to the greatest hardship. 
The action was not commenced till after the commission 
had issued, and if creditors are at liberty to bring actions 
at law against the bankrupt after the commission, and 
subject him to the costs, he may have more costs to pay 
than the amount of all his debt*-., notwithstanding the 
debts may be all proveahle under the commission, and 
afterwards barred by his certificate. The case of Lewis 
v. Pitre}/, is in point. The Court expressly gave their 
opinion that the costs were barred by the certificate. 
Where the debt is proveahle under the commission the 
costs have reference to the debt, and are consolidated with 
it. Upon this principle, the Court of King’s Bench, in 
Phillips v. Bi own , O' T. R. 282, held that the costs of a 
scire facias , brought after bankruptcy to revive a judg¬ 
ment before, and the costs of a writ of error brought 
after bankruptcy to reverse a judgment before were 
barred by the certificate, Lord Kun/on saying “as the 
writ of error springs out of the original debt, which 
is the substratum of the whole, ihe certificate which dis¬ 
charges the bankrupt from the origiual debt, also dis¬ 
charges him from the costs of prosecuting the writ of 
error: the scire facias was sued out by the Plaintiff, 
to enable him to reap the fruits of his judgment; it 
was a step to lead to execution for liis original demand, 
and the Defendant being discharged as* to the original 
judgment, all the means that conduce to that end 
must be considered as consequential upon and included 
in the original demand.” Such beiug the opinion of the 
Courts of King’s Bench, and Common Pleas, upon a t 
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point of statute law, the decisions of these courts of 
common law, are to be attended to rather than the 
authority of the Court of Chancery. 


Sir J* Mansfield, Ch. J. Where a man Inrings an 
action against a bankrupt, after a commission has issued, 
he takes the chance of losing his costs, in case the debt 
should be barred by the certificate. 1 cannot distinguish 
the costs from the debt; if' the bail are discharged from 
the one, 1 think they caunot remain liable for the 
other. 


Chambre J. No costs had accrued at the time when 
this debt is to he considered as discharged. 

t 

< < 

The Court took time to consider of their opinion, and 

on this da>, 

« 

Sir J. Mansfield Ch. J. said, That the courf had 
determined that the costs followed the debt, and made 
the Rule absolute. 


Jmr 7th. Hill, Assignee of White, a Bankrupt, t\ He ale 

and Olliers. 

A commission of fFRIIS was an action for money had and received by 
bankrupt sued out JL the Defendant to the use of the Plaintiff, as assignee 

ofToVrprutioning George White a bankrupt. At the trial before Sir J. 
creditors, whose Mamfidd, Ch. J. at the Guildhall Sittings after last Hilary 

debts do not ap- 

pr ai upon the face of those affidavits to amount to 200/, is not void, the piovision in tht««t 
A G<,o. 2. c. 30. i. 21. inspecting siuli affidavits bung dncctory orlv, and not conditional. 

trj'H. 
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term, the Plaintiff having first established the trading and 
act of bankruptcy, proved debts due to the petitioning " 
creditors, who were four in number, to the amount of 
above two hundred pounds, and that the Defendants, 
after tie bankruptcy, had received from the bankrupt 
the sum of 139/. In order to defeat the bankruptcy, the 
Defendants produced the affidavits of the petitioning 
creditors, sworn before a Master in Chancery previous 
to the issuing the commission, in which it was stated, that 
the bankrupt was indebted to the first petitioner in the 
sum of 50/. and upwards, to the second in the sum of 
50/. and upwards, to the third in the sum of 60/. and . 
upwards, and to the fourth in the sum of 39/. and up- , 
wards. Upon this it was insisted, that as debts to the 
amount of 200/. had not been sworn • to before a Master 
in Chancery previous to the issuing the commission pur¬ 
suant to the 5 Geo, 2. c. 30. s. 2,1. the commission was 
void, and the Plaintiff ought to be nonsuited. 

A verdict was taken for the Plaintiff, damages, 139/. 
subject to the opinion of the Court upon the validity of 
this objection. 

Accordingly a rule having been obtained, calling on 
the Plaintiff' to shew cause why the verdict should not be 
set aside and a nonsuit be entered, 
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Vaughan and Bayley, Scrjts. shewed cause. That part 
of the 5 Geo. 2. which requires that an affidavit of the pe¬ 
titioning creditor’s debt should be made previous to the 
issuing of the commission is merely directory, and does 
not amount to a condition precedent. The commission, 
therefore, is not void. Though it may have been irre¬ 
gularly issued it cato only be set aside by application to 
the Great Seal. Before the 5 Ann. c. 22. (a) it was not 
necessary that the person Upon whoso petition the conunis- 

(<i) Ruff head's Statutes, Appendix. 

sion 
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siou issued should be a creditor, as was decided in Stnitk 
v. Bfackkam, 1 Ld. Ray. 724. That statute provides that 
no commission shall issue upon the petition of any credi¬ 
tor “ unless the Binglc debt of such creditor shall amount 
to 10 Of. or upwards, or unless thfe debt of two creditors so 
petitioning as aforesaid shall amount to 150/. and up¬ 
wards, or unless the debt of three or more creditoi > so 
petitioning as aforesaid shall amount to 200/. and up¬ 
wards.” The statute then proceeds, without repeating 
the word e unless/ u And the creditor or creditors pe¬ 
titioning for such commission shall, before the same be 
granted, give bond to the Lord Chancellor, &c. for prov¬ 
ing his or their debt or debts, and al*o for proving tho 
party a bankrupt” This statute is nearly the same as 
that of the 5 Geo. 2. c. 30. s. 23., except that the latter 
statute directs i( that the Creditor or creditors petitioning 

for such commission shall make an affidavit or affirmation 
« 

of the reality of *fhe debt or debts ;** but this direction, 
like that contained in the 5 Ann., is not introduced by 
the word u unless,” but by the word “ and,” and then 
proceeds u likewise give bond to the Lord Chancellor,” 
&c. The existence of the debts, therefore, is a condition 
precedent, without which the commission would be 
void; but the provisions requiring the affidavit and bond 
are only to regulate the conduct of the Chancellor pre¬ 
vious to the issuing the commission. When the com¬ 
mission is issued, the affidavit is functus officio: it proves 
nothing; the creditor must again prove his debt before 
the commissioners, and, after that, at a public meeting. 
If the affidavit is to be considered as a condition prece¬ 
dent, a commission of bankrupt may be overturned upon 
as many objections as has been allowed respecting affi¬ 
davits to hold to bail; but it never has been considered 
that such affidavit was necessary to support the commis¬ 
sion. It never has been the practice to produce such an 
affidavit to the commissioners on opening the commission) 

or 
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op to prove it upon a trial where the bankruptcy is in 
issue i yet if the construction contended for by the De¬ 
fend int be correct it is not only necessary to prove the 
afljd.ivit in both these cases, but also the bond to the 
Chancellor, and no commissioner, messenger, or other 
person acting under the commission, can be considered 
safe w ithout looking to the regularity of these proceed¬ 
ings. In Wt shard v. Wilder, 1 Burr* 350, it was deter¬ 
mined, upon a demurrer to a declaration upon the bail- 
bond, that the 13 Geo. 1. e. 29., which prohibits arrests 
under 101., and directs an affidavit of the debt to be 
made, does not make the affidavit a condition precedent, 
but is only directory to the sheriff, and that the bail- 

bond is good, though no such affidavit be made. 

• • 

Cockcll and Bed, Serjts. contra. The Chancellor 
has no power to issue commissions of bankrupt, except 
bj virtue of the authority given to him by act of parlia¬ 
ment. The statutes respecting bankruptcy being all in 
pari materia must be taken together and construed as one 
act, and unless the power given b) those acts be strictly 
pursued, the commiss’on will be void. The object of the 
5 Ann . and 5 Gio. 2. was to prevent commissions of bank¬ 
rupt being taken out maliciously, as appears by the pre¬ 
amble. To effpet this purpose the former statute pro¬ 
vides that before the issuing the commission a bond shall 
be ^iven by the petitioning creditor to be conditioned for 
proving his debt, and proving the party a bankrupt. But 
this not being thought sufficient, the latter statute pro¬ 
vides that the petitioning creditor shall actually prove his 
debt by affidavit before any person shall be put in jeopardy 
by a commission- of banki upt against him. The word 
(i unless,” therefore, must be considered as governing the 
whole clause, and restraining the authoritv of the Chan¬ 
cellor to issue commissions except in the cases speeded. 
It is true that the commissioners never inquire into the 

1 existence 
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existence of the affidavit, for they presume that the 
Chancellor has acted rightly, and the commission is good 
evidence that the previous steps have been taken, until the 
contrary be shewn. Thus a patent for a new manufac¬ 
ture is prima facie evidence that the patentee was the first 
inventor; but if the contrary bo shewn, the patent will be 
avoided, it being a condition precedent that the patentee 
be the first inventor. The case of Wishard v. Wilder is 
no authority upon this occasion, for that case only decided 

that it was not necessary to a\ er in the declaration that 

* 

the sum was sworn to. The statute of 12 Gio. 1. c. 29. 
s. 2. having expressly provided that the sheriff shall take 
bail for Ihr sum sworn to and indorsed on the writ, “and 
for no more,” the .Judges never could have intended to 
decide that a bail-4lomfr taken for a sum not sworn to 
could be valid. With such a defect in the proceedings 
as appears in the present case, it is impossible to suppose 
that any conviction of the bankrupt upon the criminal 
pai ts of the bankrupt laws could take place. 


Sir J aw f.s Max sriEun, Ch. J. This objection arising 
out of (he clause in 5 Geo. 2. is. now made for the first time. 
In the course of my practice 1 never heard of it, and 
upon enquiry 1 do not find that it was ever before thought 
of. It never has been thought necessary to prove before 
the commissioners the existence of a proper affidavit; yet 
it certainly would be necessary for them to investigate 
that matter if the want of an affidavit in due form made 
the commission void ; for by opening the commission 
without a proper affidavit they would expose themselves 
to actions, and subject the assignees (o serious inconveni¬ 
ence. I agree that for want of a proper affidavit the 
commission in this case has been irregularly issued; but 
it never has been supposed that an irregularity made the 
commission void, though it might afford a ground of ap* 
plication to the Great Seal to set the commission aside. 

Such 

J 


Q 
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Such having been the practice, the question is, Whether, 
according to the words of the 5 Geo. 2., the commission 
is not only issued irregularly, but is absolutely void ? We 
are all of opinion, that that part of the clause which re¬ 
quires an affidavit to be made, does not constitute any such 
condition; and that the omission to comply with it does not 
make the commission void, though it may afford a ground 
of application to the Chancellor, either to set aside the 
commission or to stay proceedings till proper affidavits 
be made. To bold the contrary would be to adopt a very 
strained construction; the former part of the clause 
which regulates the amount of the petitioning creditor’s 
debt, clearly comes under the word 64 unless but the 
word stops there, and not being repeated in the other parts 
which relate to the affidavit and* the "bond, it cannot be 
supplied. It is true that the clause contains a direction 
to the Chancellor, which ought to be observed; but 
when the commission has issued, the affidavit is of no 
further use, the debt must be proved before the commis¬ 
sioners, and also upon a trial, if the comrai. sion be dis¬ 
puted. If the creditor fail in proving his debt, the bond 
may be assigned, but there is no provision which allows 
the bond to be assigned if no affidavit be made; which 
seems to imply that the omission fo make such affidavit 
will not render the commission void. Without entering, 
however, into minute observations on the clause, it ap¬ 
pears that the affidavit was required merely by way of 
caution to prevent commissions from being too hastily 
issued. The case in Burrow , which has been referred to, 
does not appear to me to apply to this, though the dictum 
which it contains does. The question there related to 
the form of the declaration. Mr. Justice Denison , who 
was a pleader of the first eminence, observed, that in 
practice the form of the declaration was sometimes one 
way and sometimes another, and that he did not think 
the averment necessary. This was the sole question be¬ 
fore 
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fore the Court. But I shoulcUhave great difficulty in 
agreeing with the doctrine imputed to* the Court of 
King’s Bench, that the statute of 12 Geo. 1, is merely' 
directory. I cannot help entertaining great doubts re- 
spec ting that dictum. The sheriff must see by the wiit 
whether it be indorsed or not, and I cannot think he 
could justify an arrest without it. But this was merely a 
dictum , and not necessary to the opinion of the Com t. In 
the present case, considering what has been the practice, 
especially before commissioners of bankrupt, and attend¬ 
ing to the fair construction of the statute? 1 think that 
the commission is not void for want of (a sufficient af¬ 
fidavit. 


H*: \th J. I think* that tl e statute of 5 Geo. 2. differs 
very essentially fiornihe statute of 21 Ja<. L r. 3. reject¬ 
ing monopolies. The statute of Jac. 1. ci eates a condition, 
though' it lies upon the person who would impeach the 
patent to shew the broach of it; but the language of tlie 
latter part of the clause varies materially from that of the 
first part. The proxisional words do not extend to the 
latter part, which is merely directory, and has so been 
always considered m practice. If the latter part contain 
any condition it is a condition precedent, and I can see 
no reason why pi oof of it should not be required upon 
every commission of bankrupt. Usage is the beat ex¬ 
positor. 

Rooke J. I entirely concur in the construction of 
the statute, which has been already so well stated, and 
the general usage from the time of passing the act agrees 
with that construction. The question is, How the bank¬ 
rupt is to get relief, if the affidavit be insufficient ? Now, 
where can this application be so properly made as before 
the Lord Chancellor, in whose Court the commission 
issue! ? and the words of the statute appear to me strongly 

to 

* 
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to favour this construction. They direct that before the 
commission issues an affidavit shall be made. If then a 
commission be sued out without it, the parties should 
apply to the Chancellor for relief. 
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Cuambre *J. I quite agree with the rest of the Court, 
and 1 fliink that the language of* the act is strongly in 
favour of the opinion which has been delivered. If the 
terms of the act had been such as to introduce a con¬ 
dition precedent, it must have been complied with; but 
the phrase bepig changed, and the conditional word 
dropped, the Court is at liberty to construe fbe clause as 
directory or conditional according to the nature of the 
thing, which appears to me to be matter of form, and not 
essential to the validity of a bankruptcy, a circumstance 
which it has always been deemed material to attend to in 
determining whether a clause be 'directory or not. The 
affidavit is of no use in any period subsequent to the com¬ 
mission ; it is not even primd facie evidence of the debt. 
In this respect the statutes of bankruptcy differ from the 
acts respecting monopolies, for the patent is primd facie 
evidence of some things, but the debt must be proved be¬ 
fore the commissioners, and in all actions where the 
commission is in issue. On this ground alone, therefore, 
1 should think that we are at liberty to consider the clause 
as directory, unless great inconvenience would ensue: 
but the inconvenience is all the other way; the commis¬ 
sioners would be involved in great peril if commission* 
were liable to be overturned for defects in the affidavit. 
The difficulties supposed to follow from supporting the 
commission are all imaginary. With respect to the liabi¬ 
lity of the bankrupt to a criminal prosecution, he has the 
opportunity of obtaining redress by applying to the great 
seal; and if he has neglected the opportunity of making 
euch application in due time, still he will be in no danger 
of being hurt, since the existence of a petitioning cre¬ 
ditor’s 
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ditor’s debt must be proved in every criminal proceeding 
against him. It is for more convenient for the whole 
body of creditors that the commission should stand; and 
I am not aware of any ' inconvenience which could 
arise from supporting it. It is said that the Chancel¬ 
lor acts under a special authority, which he cannot 
exceed. But the distinction between provisions which 
are directory and those which are conditional prevails 
even in matters relating to inferior magistrates. But 
this is the case of the first law officer in the kingdom. 
Where certain acts are directed to be done hear to any 
place, the provision is considered as directory, and the 
act will not be void though the direction be not strictly 
complied with. It does not appear to me that the 
existence of an affidavit is made a condition precedent 
to the validity of the commission, but 1 think that the 
commission is good till superseded by proper autho¬ 
rity. 


Postea to the Plaintiff 
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(IN THE EXCHEQUER CHAMBER.) 

Atkins and Another v. Wheeler and Another, 

in Error. 

flpROVER for certain bills of exchange. 

Judgment for the Plaintiff below having been 
affirmed on a writ of error in this Court, 

Richardson moved that it might be referred to the offi¬ 
cer to compute the interest upon the amount of the bills 
which were the subject of the action, and that it might 
be added to the sum recovered below ; he produced an 
affidavit stating lint the action whs brought for bills 
amounting to SO00/.; that final judgment below was 
signed on the 19th of November 1805 for 8049/. 10?., 
before which time the amount of all*;the blits, except 
three, had been received by the Defendant below, and 
that the amount of the remaining three being 1 0061. 
13s. 4 d. was received by the Defendant on the 16th of 
January; he stated that the reason why the action was 
commenced in trover was, that the bills were not all due 
at the lime when the writ was sued out, but that if the 
action could have been brought for money had and re¬ 
ceived, the Plaintiff would have been entitled to recover 
interest by way of damages below; that the statutes 
which empower the Courts of Error to give damages ex¬ 
tend to all personal action's. 3 Hen. 7. c. 10. 19 Hen. 7. 
c. 20. 3 Ja. 1. c.8. and 13 Car. $t. 2. c. 2.: all which 
are mentioned and commented upon in Shepherd v. Ma ch¬ 
ief//, 2 //. BL 284.; and this inference drawn from them, 
that the Court has power in all cases to allow interest; 
that in the case of Walker v. Bayley , 2 Bos. Sp Pul. 219. 
where the Court refused to give interest upon an atloi- 
Vol. II. Q ney’s 




, June 11th. 


In trover for 
hills of exchange, 
the Court of Kx- 
cherj uer-e 1km: her 
allowed interest 
from the* date of 
the final judgment 
upon all such hills 
as had been re¬ 
ceived before the 
judgment, and 
upon all mu h as 
had her u re* 

*eei \ ed afterward# 
from the time of 
the receipt. 
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and aimlSnf 
in Error. 


June 12 th. 

An insurance 
on the “ commis¬ 
sion, privileges/’ 
&r. of the Captain 
of a ship in the 
Af rican trade is 
legal. 

Ik 


ney’s bill, it was not intended to deny the power of tho 
Court, thoughit #as not thought proper in the particular 
case to allow the application ; that in Lord Lonsdale v. 
Little dale, 2 H. BL 267. interest had been allowed in a 
ciise of tort, and that as the interest in this case greatly 
exceeded the costs, it was evident’ that the writ of error 
had l>een brought the purpose of retaining the‘money. 

The Court thought it reasonable, that interest should 
be allowed on all the bills except 1666/. 13's.^d *from the 
date of the final judgment below, and on t^itelslm from 
the 16th of January , and made an ord%^^t:dingly. 


* 


« 


Kinp v . Glover. 

T HIS was an action by the Plaintiff as widow and re¬ 
presentative of her husband Capt. Ch. King, who 
commanded the ship John , employed in the slave-trade, 
and was commenced by her for the recovery of a loss 
upon a policy ol insurance effected by her husband “ on 
his commissions, privileges, *&c. as may be hereafter va- 
luctl.” The insurance was u at and from Liverpool to 
the coast of Africa and African islands, and at and from 
thence to all ports and places of touching, discharge, sale, 
and final destination in the British and foreign ff’Cst In¬ 
dies, the Bahamas and America, all or cither, with liberty 
to exchange slaves and goods with any other vessel or 
vessels.” The Plaintiffhaving obtained a verdict on this 
policy at the Guildhall sittings after last Hilary term, a 
rule* was granted to the Defendant in the ensuing term, 
calling on the Plaintiff to shew cause why that verdict 
should not be set aside, and a nonsuit or a new trial be 

had. 
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Lad. The rule was r$oved on several poirits, hut the 
oulv Direction which it is material to notice here was one 
made to the Plaintiff’s recovery on the ground of the 
insurance being illegal and falling within the authority of 
IVcbstzr v. De Taslet > 7 Term Rep. 137. a** being on thfe * * 
captain's u commissions, privileges, &c.” As to which 
description of interest it appealed that Capt. Ch . Ktng 9 
besides his wages, was entitled for his trouble and atten¬ 
tion in purchasing tdaies on the coast of Afy‘tca> and sell¬ 
ing and disposing of them in the JVest Ivd'u s, to 21. per 
end. on thfe gross sales, and 11. for 110/. after deducting 
the aboVw 2( f j per cent, and the other officers, pi iy ileges and 
commissions; End that this additional remuneration was 
the subject of the present insurance. 

t 

She pht if1 and Bat/ hi/ Rerjt \ now ‘•lie wed on use, and con¬ 
tended that the capt mi’s u commission and privilege-.” were 
not wag'’*', but 'mmthing in addition to w 'ig*“', and consc- 
«] unfitly that such a remuneration to him for his extra 
trouble and attention in the management and d. po,al of 
the slates w is a good subject of insurance ; they ob^erted 
that he actf 1 in the double capacity of captain and super¬ 
cargo, for t e former of which employ merits he received 
wages, lor the latter this additional co» •perisaiion * and 
that whatever doubt might be entertained as to his being 
allowed to insure in one character, there ^oald b * none 
as to his being entitled to insure in the other: t*Mt if a 
captain was not permitted to injure such an internd as 
tins, lie ought not to be permitted, when he happened to 
be a part owner, to insure his share in the ship, since he 
might be supposed to be likely to be more <uivl°ss ot the 
remaining interests in the ship w hen his ow »i was insured; 
and jet no such objection could prevail in law to such an 
insurance; and that indeed no case had been cited to shew 
that a captain of a ship could not insure his wages, thoi:#,h 

Q 2 the 


* 207 

1S06. 

Knii 

& v. 



CASES xri TRINITY TERM 


210 



slaves. The captain's a commission aod privileges, 111 
therefore, appear to me to be the subject of a legal 
insurance. 

> s 

Cham rue J. The common law follows the marine 
law in not allowing wages to be due till the safe arrival 
of the ship. This rode applies to the marines* but there 
is no decision in the marine law prohibiting the captain 
from recov cring his wage® up to the time his ship is cap¬ 
tured. Indeed the captain and the marihers Entreated 
as very dido rent subjects of consideration in tb<i?j»ariiie 
law ; the former are supposed to be persons of tPfeist and 
confidence with the owner®, and to be bound td them by 
the terms of then contract, nor i«, there any fear that they 
will run away or desert ; r and so Kir is the idea of personal 
trust and confidence between the owners and the master 
carried, that the latter has not, as the mariners have, the 
choice o'f proceeding against the ship in the Admiralty, 
or suing at law, but must pursue his remedy at law; 
moreover he is considered quasi owner himself, and 1 cable 
to be tried. Indeed, considering that the captain may 
pay himself, if he has money in hand, it is probable that 
we should have many cases in the books of actions to re¬ 
cover back money retained by captains for u ages due be¬ 
fore capture, if their payment depended, like that of the 
mariner®, on the safe arrival of the ship. This insurance 
therefore appeals to me to be legal. 


Rule discharged. 
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Jun<- l ih. 

Arrow s with v . Le Mi&urilr. 


T HIS was an action of trespass for assar.l^ and false 
imprisonment. At the trial before Chose J. at the 
last asafaea for the county of Suffolk , it appeared that a 
v ari ant having been granted by a magistrate, for appre- 
bendingth# Plaintiff upon a charge of a conspiracy to sue 
out a fhw&fydent commission of bankrupt, a constable 
went with tfeb warrant to the Plaintiff’s house and ‘■hewed 
it him ; that after comersing some time with the consta¬ 
ble the Plaintiff desired to have a copy of the warrant, 
which the constable permitted him to take: after which 
the PI untiff attended the constable to the magi tr«to, and 
after being examined upon the subject of the caa:g°, was 
dismissed, about six hours alter th“ time wher the war¬ 
rant was first s lew 11 to him: that the countable n ver 
touched tae Pla ; ntifl*, and that due notice of the action 
Ind been given. 

The Jury having found a verdict for the Defendant, a 
rale was obtained calling on the Plaintiff to '•how cau-e 
why that mu diet ‘-houhl not be set a-vide, and a new trial 
be had. 


If <1 iiidifist* \*e\ 
vrairdUt bo .shewn 
b} The ronstafalc 
who haslhf v^ccu- 
liou of u to ti»* 
por^on i harmed 
willi an oft* uct, 
and he tV^uipon, 
\\ ithout f 
siou, at*t» Itlu 
crimtablo to Hie 
uiavi'liAl ,«inda(- 
t*: ivu i Mttoul e 
di n 1 ^ l f n***ein* 
tbi u t Mif h an 

«M 11 1 ••'s mm » •' “ 

pvt . \ » ‘I 

t 111 pi 1 >*t- 

ni. 


On thi-» day ScUou Serjt. being called upon to support 
the rule, contended, that it was not ueocsMin that the 
Plaintiff should be touched in order to constitute an ar¬ 
rest ; that the Plaintiff having gone before the magistrate 
in obedience to the v» .urant imi^t be <■, nsideivd ai ua» i*"g 
been arrested, and consequently the Phnntjff wasentitl d 
to a verdict. 


Sir J a ails Mansi ield Ch. J. I can suppose th it an 
arrest may take place without an actual lo'»ch, as if a 

Q 4 man 
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man be locked up in a room (a ); but 1 here the plaintiff 
went voluntarily before a magistrate. The warrant was 
made no other use of than as a summons. The constable 
brought a warrant, but did not arrest the Plaintiff*. How 
can a man’s walking freely to a magistrate prove him to 
be arrested. 1 think that the jury have done justice. 


The other J udges concurring, 

Rule discharged (£). 


(a) In JViUhms v. Jones, Ca. temp - 
JTard . 301. Lord Hunt trick says, It 
does not follow that an arrest can¬ 
not be made without touching the 
person, tor if a bail.ff comes into a 
room and tells the Defendant he ar¬ 
rests him, and lochs the door, T tl>at 
is an arn-st; for lie is in custody of 
Vav officer. 

( b) fn JJaIIm's Justus , c. 170. it 

said, u ii k the eous^bie or oilier 

officer upon a warrant received 
from a ju rice of peace, shall come 
irdo the party, and require or com- 
mand him to come or go before u 
justice, &c. this is no arrestor im- 
p*isomnci,t.” The edifor, indeed, of 
the cd.tion 17 4 L 2 adds, u bailiff or 
sheriff says to a man, being present, 
I arrest you, although he touch him 
not, this is a good arrest; and if the 


party go away, it is & rescue f for 
which he cites Sir Jutn^s WfagfiebVs 
case, 8 Car. 1. £. R . This doctrine, 
however, is contradicted ny the 
case of Gcnner w Sparks^ 1 Salk. 79- 
in which the Court held, that bare 
words would not make an arrest, 
and the Court refused an attach¬ 
ment for a l escue against one who 
had kept off a bailiff wit ij a fork till 
he retreated into his own house 
but said, that the bailiff might have 
an action for the assault. Sir James 
Wingfield's case is reported in CYo. 
Car . 251. and appears to be an in¬ 
formation by the Attorney-Gene* al 
for an assault and rescue, in which 
it was proved upon the evidence 
that Sir James drew his sword and 
wounded the sheriff grievously. 
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. Scott v. Bourdillion. 


June 14 th. 


T HIS was an action on a policy of insurance, which Rice is not com 
was tried before Sir James Mansfield Ch. J. at the injfo” the memol 
Guildhall Sittin-s after Emlrr Ten.). ‘ 7“*!™ ° ‘i m 7“ ' 

Tlie only question was, Whether rice was to be con¬ 
sidered m corn within the memorandum of tlie policy, 
which exempts the underwriters from a partial loss ? and 
•the usage having been proved to be against so considering 
it, the jury found a verdict for the Plaintiff. 

A.rule having been oblainH calling on the Plaintiff 
to shew cause why this verdict .should not be set aside, 


1j( si Scrjt., in support of tli^ rule, contended, that if 
rice were capable of being brought within the word 
££ corn,” as it was liable to all the same inconveniences, 
the memorandum ought to be construed to extend to it. 


Bui Sir James Mansfield Ch. J. said, that in cases 
like this the common sense of the words ought to decide 
unless fi clear usage to the contrary were shewn ; that 
the evidence produced at the trial Mas all one way, and 
tended to shew that rice was not to be considered as corn 
within the meaning of the memorandum, and that no 
person reading the memorandum would be apprised that 
rice was intended to be exempted by it from partial 
loss. 


The other J udges concurring. 

Rule discharged (a) 

(a) In Mami v. Skurrny t Park, that pease and beans were included 

Ins. 12. 116* it was determined, in the word corn.” 
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Testator after di¬ 
recting hn debts 
and fan era l ex* 
pences lobe paid 
by bis executors, 
and making seve¬ 
ral beqnestsot aii- 
nuitiesund money, 
gave to bus die 

grandchild! en, 
whom he appoint¬ 
ed cxtcntors, < ‘all 
the rcnuindei of 
ray property hat 
evci *tud wheic- 
soevci, to be di- 
xultd cqiMji\, 
fin re and shaie 
elite, alto their 
p i v mc ami tlis- 
ehaiging thi be- 
foroJicntiei ed 
annuitif', lega¬ 
cies and demand 
or any Inn Vu- 
aftei make b\ to* 
died to this my 
will,dllui> goods, 
stotks, bd s, 
bonds,book-debts 
and secunhes in 
tbt 11 liham Dunn¬ 
age m l naoln- 
sht r, and landed 
piOi»rrt\ ’ Held 
ui bn ial«&- 
tdti did not pass 
undir the residu 
ary clan 5 e. 


Hoe d. Helling v Yeud 

* 

T IIS was an for certairi messuages and 

lands in tlie county of York. The cause was tried 
before Rook* J* at the last assizes of lor A, when a verdict 
was found for the lessor of the Plaintiff, subject to the 
opinion of the Court upon the following case: 

WiUi an For Its being seised in his demesne as of fee of 
and <u certain estates in York*fine, mentioned in tht do- 
claration, and possessed of considci able personalprepi i ty, 
consisting of goods, ^lock upon his farm, bills ^exchange, 
bonds, book-debts, and unties in the J^ll/am Dunnage 
in Lincolnshire, and funded property, made bis last will 
and testament ui writing duly executed to pass real estates 
in the following woid--. “In the name of God. Amen. 

I William J'mts of the parish of Ba'nlty Dumi in the 
county’of lo/A, j coman, do in mj own hand-writing 
make and ordain this my last will and testament in man¬ 
ner and form following : first, I will that all my debts 
and fuueral charges be paid bv raj executnxes and exe¬ 
cutor hereinafter named. Item, l give to Mrs. Man/ 
Mathews of No. 1 . Dragon Yard. , opposite White (hap l 
church, 200/. of my 5 per rent. annu.Oc*’, the inteiest tor A 
her to receive dining lier life, and thr* princif alto go to 
her heiis after her decease. Item, I give to my brothers 
John and Ruhaul Roth* (ft, uphol&tereis, of Mfincfotfter, 
100/. to each of them. Item, 1 gn e to my thi ee nieces, 
that is, my niece Alice Holl of Bury, her sister Sc holt < ot 
Bmy , and their sister Leigh near Manchester, 100/ to eac h 
of them. Item, I give to Ann Parkin for her long, dili¬ 
gent, and faithful service, 20/. a-year during her natural 
life. Item, 1 give to the five grandchildren of nij lata 
uncle Mark Fores , four daughters and one son, namely, 
Sarah Hale , No. J. Paradise Place , Stock well, Surry , hu 
suflpt the wife of Ycud, gentleman, their sister the 
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wife of Mr. Swi/t* of Brunszoick-Street , Liverpool, thfeir 
other sister Cathnine Helling, spinster, and their bro¬ 
ther JO eh mi (l JIdling of No. 11, JFc atherslonc Buildings, 
Ifol/wtn, all hv6 of whom I constitute and appoint my 
executrixes and executors, and to whom 1 give all the re¬ 
mainder of my property whatever and wheresoever, to be 
divided equally amongst them, 'share and share alike, after 
their paying and discharging the before-mentioned antffeu- 
ties, legacies, debts and demand*, or any I may hereafter 
make by ^kpdicil 10 this my w ill, (a) all my goods, stock, 
bill", book-debts, and securities in the Witham 

DraiiMge'tn Lincolwlmr, and funded property. In wit¬ 
ness,” See. The said William Fora died so seised and pos- 
Fcssod, a-, aforesaid, oil the 13th of S( pi ember 1803, with- 
out hcH ing in any manner revoked or Altered his said last 
will and testament. The lev-orofthe Plaintiffisoneofthc 
residual > legatees < r i -ees in the said last will and testa- 
ment of the said Wihimn Iota, and is afro heir at law of 
the said J\ ilhutn I'm a. Ann the Wife of William Feud 
the defendant is the person mentioned in the will un- 
dei the dr°cri;'t '0 i of the wifo of Yntd ,, gentleman, and 
i- in the receipt of the rents and profits of one undivided 
fifth part of the premise-, mentioned in the declaration, in 
t ic possession of a tenant fot’whom they are admitted to 
defend. 

The question foi the opinion of the Court was, whether 
the testator’s real estate passed by his will, or descended 
to his heir at law? If the former, a verdict Was to be 
entered for the Defendants : and if the latter, a verdict 
was to be entered for the Plaintiff. 

Bay ley Serjt. for the lessor of the plaintiff. I contend, 
that the real estate did not pass under the will, but de¬ 
scended to the heir at law. The will contains no intro- 

(a) It seems that tlie worth be- be t onsti nod as included in a pa- 
ginmng at “all five of whom,” and renlhcsh. 
ending with “ this mj will,” wc to 
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ductory clause indicating an intention to dispose of real 
estate, nor is any int ntion made of lands thioughout the 
nill. The only wo id by which the real estate can be 
affected is the word u property” in the itsiduary clause. 
It maybe admitted that the word properly standing alone 
would cany real estate, but in this case it is rest mined to 
personalty by the words u all my good^, stock, bills, 
bonds, &c. which follow.” Those words must cither be 
consideiedas explanatory of the word property, or as giv¬ 
ing something else. Now these w ord i cannot carry more 
than is comprised in the word piopeity ; they must there¬ 
fore be considi red as explanatory, and are to be taken in 
the same light as if the testatoi had Said, viz. all iny 
goods,‘lock, till, ivo. In Mcnknnt TwiAcn, 1 Eq. 
Cas. Jfo.Sll. (rthnt t 0. a tcMator after giving pecu¬ 
niary legacies only, gave to his wife all the rest and resi¬ 
due of his estate chattels real and p< icon'll, and the Loul 
Keeper held that the it version of the lands settled on Ins 
wife lor life did not gi-s ; that the rc*t and residue of hh 
e4ate must be confined to such estate as he had Inline 


given, and that the woids 44 chattels leal and personal 1 * 
explained the woid 1,k c tate” as if he lmd said, whether 
chattels real or personal. If such ves the construction 
in a cu-e wheie the word “estate ’ wa-. used a foil ion , 
it ought to be adopted i.i a case wheie only 4 * property’* 
is used. In (It [ft v. CnAm list'd lA. Inn/. 1.5’2.). the Lord 
Chancellor Covpu held, that win re a inan dc \ ises all his 
c state, goods and chnttcls, and no mention had beenmadt 
before in the will of lands of which the test,.tor was seised 
in fee, a fee simple will not pass; but where* a real estate 
is mentioned before in the will, and then such words fol¬ 
low, a fee passes. In Pigs;ot\.Pairicr, Puc. in Chan. 471. 
where a man made his niece executrix of all his goods, 
lands and chattels, having no lands but in fee, it was 
holden that the lands did not pass. In Timcwdl v. Per¬ 
kins, 3 Aik. 103. where the testator after a general intro¬ 
ductory dause respecting his temporal estate, and a devise 

of 
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of particular freehold lands, gave all other the rest and 
residue and remainder of his estate, consisting in ready 
money, plate, jewels, leases, judgments, mortgages, &c. 
or in any other thing whatsoever or wheresoever, it was 
determined that the general words <c whatsoever and 
wheresoever” must be confined to things antecedent, and 
did not extend to real estate. It is said in Wilkinson v. 
Mi ream , 1 Ilol. Abr. 834. pL 14. that if a man have lands 
in fee and leaseholds, and by will give to J. S. the lease¬ 
holds, a$d then to his executor all the residue of his 
estale3,Cinortgages, goods, &c. that a fee will pass, the 
Word ^estates’’being coupled with the word u goods.” 
But in Timewett v. Perkins it is said, it appears to have 
been otherwise determined upon searching the record of 
the judgment. And according to the report of the same 
case in Cm. Car. 447. 44.9. it ig expressly said to have 
been determined that a fee did not pass. In tlje same 
manner Lord Ilardwickc in Bailis v. (Tale, 2. Ves t j 51. 
said, as to a residuary clause it had been held, that where 
estate was mentioned generally, accompanied with per¬ 
sonal things, it should be restrained to personal, but never 
where real estate was mentioned, for then the personal 
tilings should be considered only as an enumeration of 
those specific things. The san^e seems to have been the 
opinion of the Court of K. B. in IfiUon v. Ken worthy, 3 
East. 553. and of Lord Eldon in Woof lam v. Kenworthy , 
9 Ves.jan. 137. who considered the question as a mere 
matter of intention. In this case the word ie property” 
stands alone: no intention to pass real estate appears; and 
if the word u property” should be extended to real estate, 
other words which^follow it must be considered as nugatory. 


1806 . 

Roe d. Heluna 
Y«ub. 




Best Serjt. for the Defendants. There is reason to be¬ 
lieve that the testator intended to pass some real estate 
by his will; for in the first place the will is attested by 
three witnesses, and in the next place the testator has by 

3 express 
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a»*4 HsuMd tt pk n A wiy<iry 4teyttae^ wbwfoffiwfd have been quite 

ttftpecesstity uethsosutti rati estate wap intended to be f 
theteV they Mpfkdl made exetmtor«> and txecu- 1 
tri*» lipk&t Whom the dhasgeof paying debts and legacies# 
<mt of the personal estate would naturally fell without any* 
^hovidti. With aspect to the authorities r^f^TTed to inr 
1 Mq* (h, Abr. fil l* the word u estate” is jwanifHtly reA 
dttawd by the words *f chattels real and f*rtftfml»Tit 
which canaot extend to more than a term fqffmn* 1% 
JPiggot v* Penrice the word “ lands” 1%|p^Bed by, 
“ executrix,” for the niece could onl yjjffi .i^tutrix of 
* leasehold lands* In Tvnewtfi v. JM%j » f ttfe word 
<c estate” was regained by the Woi^p 
ready raoney^’ &c» winch follow ed. In a 
therefore, the intention to give personal estate only n> * 
manifest. And in the cases of H%Uon v. Ktn^oithy, and 
Woottam v. Kettworthy, the decision was founded upon 
the apparent iut&Mion to be collected from the whole 
will. The case of Bridges v. Bridges, Vm. Abr. tit. De¬ 
nse, y, b. plat .13. is open stronger than this. There 
the testator, alter git ingeeveial legacies, said, “ I give the 
remainder of my estate, mz. my Bank stock, India stock, 

S. S. stock, and S. Id. mSj^^^s, to my son B. li , and 1 
do hereby make him sole executor of this my tv ill,”,4^* ; 
and ISoid Chancellor King was of opinion, that the Ijfcfter 
words under the udehcet #d not restrain the ^Jural 
words u remainder of my estate,” but wjprp added bjrway 
of enumeration of the main particulars, more esp^ip^y 
asHthe devisee uat made solcexecntoi. j_Sir J<pn$$ Jktapsr- 
field Ch. J. From tbe&tetement of^Jthat case ^ ^loqht 
whether the question rejated to redj|$Mte> or whetbei^„ 
was not confined to the residue of tlf‘personal eftate, I 
apprehend that the question was, wk£th?nfe devisee was 
entitled to anj thing more than what was to^be 
under ^the videlicet ? Chamhe J. It would be very odd 


v\ § 


if 



in op&EQKGE III. 


a/ 


m 


monie^ and 
ing other las 


if the real estate, wore not considered#* one, of the main, 2808' 

particulars devised* supposing it ttfbtae jessed-tteder th% 

.general words, * iwmaipd**? -of m !In the ywbb» ' 

present case tbedatter worfoai* «4P»efestebe fftnpkJ^red*, 4 

ml restraining thSf ym&k u property,” mot 

under 9 .ofifcMprL ‘If $3ny word is-to he* insert Jo tfee 

will, why^^not tbd word “and” tyat inserted p* wel| * 

<00 r/defeh«-wjt48 not true that where the word festal#”’ 
is coupled with words denoting personal property, no real 
estate dn&fettS; for in dim. Dig . tit. -Denise N. & it is 
laid dwjPfiipAtt if a nan devise several legacies, and aft$rv» 
wards d|H»d>Such landa, and all the rest of his goods, 

te whatsoever to his executor, hav- 
lands pass to the executor. Here the 
words are , u all We remainder of my property whatsoever 
and wheresoever,’ 7 that is, of whatever quality and in 
whatever place. In Doe d. Burkitt v. Chapman , 1 II* 

Bl. 223k it was expressly determined, that+he words a rest 
and residue of my estate of what nature Or kind soever,’.* 
though accompanied with limitations peculiarly applicable 
and Usually applied to personal property only, included 
teal as well as personal estate. It was decided in the 
case of Hu vtep v. Brooman , 1 p#o. Cha. Hip. 437, that 
“ all 1 am worth” passed realgi*&fote. And in Hopewell v. 

Ackland , Com . 1G4. that “ goods, chattels, monies, 
debts, and whatsoever else 1 have in the world not before 
by atW^lsposed o£” extended tb real estate. If the word 
M property” here 19 to be restrained by the articles after¬ 
wards enumerated, nothing will pass but what is contain¬ 
ed In that enumeration : according- to which rule, all the 
ready mohey of which the testator toy have died possess* 
e^vrouhf be excluded. The words k ‘property whatso¬ 
ever and wto^soever^ therefore must be carried beyond 
the articles enumerated $ and if so, to what arethey to be 
fbstfained? 

‘ A 

^ 4 
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Bob 4. HelUW 
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Ycfd. 


CARESS » TUTKITY TERM 

Bay frypSerjt. ip reply, observed, that in Trent v. Hurt* 
mng, 1 New Mep, 116* and 7 Etttt, 07. five Judges out of 
eight considered' th# attestation of a will by three wit¬ 
nesses US insuffieiemW shew an intention to pass veal es¬ 
tate ; that if the word M property” was construed to in¬ 
clude reed estate, the hitter words were unnecessary; but 
if only personal estate, then they were explandlbry. 

Sir James Mansfield Ch. J. This ease, like many 
others, arises upon the will of a man unacquainted with 
tiie law. If it were necessary to authorise a decision in 
iavour of the heir at law to prove that JjtjWas wot the in¬ 
tention of the testator to devise real $$$&&, soNkj| doubt 
might be entertained on account of the generality of the 
words employed. But in cases between the heir and the 
devisee, the question is, not whether the heir can prove 
that the testator did not intend to pass real property, but 
whether the devisee can prove that he did ? The proof 
lies on the devisee. The common expression, that an 
heir sliall never be disinherited, except by expiess-words, 
or such as have a necessary implication, is incorrect ( a ), 
and is well expressed by Lord Chief J ustice Willes, in the 
case of Moon d. of Fag v. Headman (ft), who, after shew¬ 
ing that the rule is inconsistent with a variety of cases, 
Says, but the rule is that the intent of the testator ought 
to appear plainly in the will itself, otherwise the heir 
shall not be disinherited. And Lord Jlardzoiche 7 ip Time- 
well v. Perkins 7 says, “ Supposing it would admit of a 
doubt, yet certainly the heir at law ought to be preferred, 
unless the intention of the testator to exclude him appear t 
exceeding plain.” Where that intention does not dearly 
appear, the right of the heir mustjprevail, who is envied 
hv descent. The question hefe, therefore, is not whether 
there be not words in the will sufficient to raise doubts, 

but 

(«) Gardner y. Sheldon, Vaugh. (/) Wittes, 141 . 

969, 968 . 
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but w he the r it appears with dearness and certainty that 

the testator intended to. devise his hinds to the fivo resi- 

« ^ * 

duary devisees ? There is no introductory clause in this 
will indicating an intention of thffjefetator to 'dispose of 
his whole property 5 nor is there one provi$k>p through* 
out the will whiph has the least relation to real estate. 
All the debts and legacies are tq be paid by the execu¬ 
tors and executrixes: there is 110 express charge of the 
debts on the real estate. Having made this incorrect 
residuary bequest, for what purpose did the testator make 
the enumeration at the end of bis will, unless he intend¬ 
ed to explain the meaning of the expression, “ all the 
remainder of <^^*operty. v Though l think that these 
general words would be sufficient to carry leal estate 
if not explained, yet as the words sland I think it 
doubtful whether the testator so intended or not; and as 
the intention is not clear, the claim of the devisees must 
tall to the ground, and the title of the heir*at law 
prevail. 


1806. 

Rob d. Helung 

t 

ITBUD. 


Rookt J.(tf). It is unnecessary to add any thipg to 
what has been obscived upon the case by my Lord Chief 
Justice. 1 agree that the general words would be suffi¬ 
cient to cany a ft e simple in the lands, if they stood alone. 
Rut as the tc'tatoi has in eo place given property to any 
one, his liens and assign-, noi 111 any way shewn an inten¬ 
tion to pass real est ite, and thP gt ueial words are follow¬ 
ed by the icslnctive eniiMKiation with which the will 
conclude-!., 1 tlnnk it at least doubtful whether the real 
estate was intended to pa«*-». 

Chamber J. It would have been as well if this case 
had stated the value o( the personal pioperty of the testa¬ 
tor. If the personal estate had appeared to be so biuall as 


hardly 

H 


(a) Heaih J. was, absent from indi»j>0Hnon, 

Vol. II. H 




W«u*to gin&s, I should gfues* that the testator ted not ink 
tend I0.&6finherit him. There is fen entire omission Of 
•iteal estate It seems, therefore) as if I|m» testator *iud 
nothing but personal proportyin view. As^tMtfbarge ; 
the legatees are bound to pu> debts and fq^eral gjtpenccs 
in their character of executory. The St coupled 

With the appointment of executors, and the testator ex¬ 
tends the charge to the bequests by the will. *P^ case 
is 8tr6ii&&r ia fevoftr of the heir at law than Mbtpk&tdv. 

4 . 2Wsdw*. The words there 'were, u all my estates chat- 
^ tels, real and personaland there might be jpomo diffi- 4 
\\ tulty in saying that the words immediately k 4 flowing 
* estate,” were merely explanatory of i& The Jerm 
M estate” ip comihon parlance applies to real property * 
and if the testator so understood it, it was necessary to \ 
add something moie to make the personalty pass. But 
the &ord Chancellor, notwithstanding, gave his opinion 
Ip favour of the heir at law. In the present case the 
term made use of is more frequently applied to pfoopal 
than to real estate. The particular enumeration 
end of the will, is incapable of being considered (ta any 
thing but an enumeration of what the testator supposed 


to be included in the bequest. It has been obsei v^^liat 
if this clause be strictly construed, it will ex^k^e five 
"residuary legatees from talcing any ready og»w|v 
that is pot the use which I make of it. Tfehuffi- 

S ffr wpo® of the Twill j^WdtiBpItotentioii 

<* they should take a^rUnal latter 1 


words 


u 
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..Heath v, Rose. 


** 1 V>* 

'June 18th. 


- 9 * 4 * 

f declaration in this, case having been delivered on if * Decttratian 


JL f the 6th of TJfoy, indorsed, “ Delivered condi- 
tioa My^ and, a^rule to plead given, gpd # demand of plea 
fiervedj aftd judgment afterwards signed for want of $ 
ples^ g rule was obtained calling on the plaintiff to shew 
cause why that judgment should, not be set aside for want 
ice tjO plead. 

1 * v 

ell Serjt. shewed causey d$id contended, that no in* 
nt of a notice to pfelld was necessary. He cited 
%Wnan v. Lunge lie, 2 i 60 s. Sr Pul. 563. where an in- 
ilment u to plead in —” was holden sufficient, 
it did not give the Defendant any better notice 
time in which he was tp plead than in the present 


contrti, cited the tule of Easter fem 
*5 which requires notice to plead to Wgfcren 

whei i e ; &efc$&i&£ons are filed conditionally; he cited Braty 
*v. judgment was sfet aside 

M 

<f«> HerCgW* Rule* <*d Order*, C. ■*, «*, ^ 

** ■ 



Ike delivered tak 
dorsed “Delivered 
cwedhaonally,” 
a tole.to plead 
glvett, and a de¬ 
mand of pkaterv. 
ad, and judgment 
be signed for wgtat 
of a plea* the 
Cotut will «»t it j 
fulda as iwfgnlar, 
tbore bdagcono- 
lace 10 plead. 



584 CASKS *» TRINITY T.BR?H J* , 

A ^ 

tlS06. because the notice Wei Iti plead in fcux days, instead of, 
eight; a&£ contended, that S» the case of J£$erman v. 
i the necessity ^notice ws$ recognized, though 

mmz. aHiealttr indorsement llfex* waa deemed sufficient. 

* \ i, * i 

* r -* 

'"'Sir James Mansfield Ch. J. Th» case of ££Sfim$an 
x. JLangetle supposes a notice t6 be'.necessary, and the 
* Court there thought that the indorsement amounted to a 
sufficient notice. The officers are of opinion that a notice 
to plead is necessary ; and as no notice has been-given hi 
this case, the Defendant must prevail* i 

Per Cut torn , Rule absolute. 


June 18th* 


Newmin v. Anderton. 


A landlord may 
oliAtram for the 
rent * ,’ualy fur- 
auhed iod^tugs. 


R EPLEVIN. The Plaintiff in his declaration com. 

plained that the Defendant took certain goods and 
chattels of the Plaintiff in a bed-room and shop, and un¬ 


justly detained them, against sureties and pledge-. The 


Defendant avow ed the taking m the bed-room, because 
ct the Plaintiff, for the space trf 16 week 1 * and more next 
before, and ending, &c. enjoyed the said bed-room in 
which, &c. together with a certain other room and apart¬ 
ment, also being in and part and parcel of the said dwell¬ 
ing house in the declaration mentioned, with certain 
furniture and effects with Which the said bed-room in 
which, &c., and the said other room and apartment, with 
the appurtenants, were furnished, under a demise there¬ 
of theretofore made by the Defendant to the Plaintiff 
at the weekly rent of 13s. of lawful money of Great 
jftjetou?, payable weekly on the Thursday in every week, 
awf during all that time held the jfMWpe of the Defendant 
by Virtue of the said demise, as his tenant thereof.” And 
* <• because 
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* , * „ < ^ 

s became 1 * 12/. wests ^bk 
prayed a*etUftn 4* 

The Pl»iatftf**wfe ... _ ____ 

tlie shop* nlwifd ^fb&dycHvi^^aiM ihat jbe-did «fea£ * 
hold the said hfed-rbom together with the eeid other room 
and apft&fnent m the said declaration mentioned, and 
certain fnrhiture and elects with which the $ii& other 
room'and apartment were furnished tender a demise there* 
of theretofore made by the Defendant to the Flaintiff,^t 
the Weekly rent of 15s. payable on the Thursday iq e^ery 
week in manner and form, &c. 

On this plea issue was joined. - 4 

At the triMjhefore Sir Janies Mansfield Ch. J. at the 
Westminster fittings after last Hilary term, a verdict was 
found ibr the Defendant. •' 

A rule having been obtained calling upon the De¬ 
fendant to shew cause why this verdict should not be set 
abide, upon the ground that the Defendant dould not 
be entitled to distrain for the rent of ready foyntshed 
lodgings (a), 

Vaughan Serjt. now shewed cause. The question is, 
whether a landlord be entitled to distrain for the rent of 
ready furnished lodgings I ^Tlbe remedy by distress is 
incident to every rent service. The object of a distress 
is If ownpel the performance of services, the omission of 
why^b formerly operated as a forfeiture of the feud. 

Thfre seems to be no reason why the remedy by distress 
should be lost on account of the Value of the property 
being enhanced by the addition of some chattels. Few 
tenements are let without some chattel, and it never has 
ft%ee£i contended hitherto that a landlord was deprived of 

(«) As u» this case been for leave to enter judgment 

appeared upon tb* record, it should fir the PiaintHf non obstante lerecfodty. 
fceCjh tbit the stAtion ought, to have See Tuid’i. Pear. 822 . 


Wring ana , .<lgto 

^ fc J* ^ 

/kkdcffiaei&tibr mireMsh as ifelmied'to J f v. 



aw ww* 

WOC " * bit temfraf 6«<Sate'tftome otlwr -chattel , 
%«i*jHjre«d Vo ttf iiliinl ’fultli tlmltwemiies deniwAn / * ^ 

A* W f *< 

only 

fer tfc#b*wWk H»rJ»0 *fe$<HH$ 11 taffiwfo lands, 

a* Infill jtoVermiliiWard tHT 

*, ^Ufetp ^nin was efttittat Id that remedy Ufla dd fradettioig* 
of p«f#&af chattels. Hen the p«tr<dNbe let* 

< ting applies to’Chattels 4 , for the furniture nHodgings »« 
'|ele^ Ware valuable tban the lodgiagsthew^ve*. 

1 therefore, the demise include any thing |prt y*$jf$t*$perty^‘ 
the iSiffiiord malt lose his distress. It Is to 

apportion the cent, and to determine howUnuefe 11 given 
^ Hr the land, and how much Hr the good!.' The power 
of distress is a special remedy for the recovery, without 
* action* of the rent of lands, tenements, and hereditaments. 
The landlord in this case still is entitled to his notion, 
v hnd Hefefore stands in as good a situation as nil other 
'•* peieo^ who claim money under an agreement. 

A t f 

4 -Sir James Mansfield Ch. J. Cases like this must 
have very often occurred, and yet it does not appear that 
the right of distress has ever before been called in question* 
The difficulty of the case consists in this, that in JLmiddn 
and other towns it scarcely ever happens that any house 
i$ Jet printout some goods being let with it, and yet one 
r|$t is always reserved. In the case of a brew-hOuse k 
ieomnspon^to Idtthe utensils with it, and yet I v »ever heard 
it doubted that the landlord might disti din for fetHU* 
Whether the goods be worth five shillings oi five hundred 
pounds the ease, must he the same. We will inquire into 
the matter, and give our opinion in a few days. ^ 

* CV» mfci etfft. 

i 

<0n Hds day Sir Jambs MAKs^tEim Ck J- laid— 

. Upon this question no authorities have been ptM $$ber« 



w t«l* csottGi? nt 

^ 1 ^ < * 

»o* the ope tide w jp# dlgh^W^i* ftMfct, occytvcoii- * 

•tamrty Urn* the |flf|t Iffofo 

the good* tjg^m premise^ «*d yet ti»* tent to&erVed , 
still tii|&©use *kh&t ttridflht < 

out df ftifamk eaanpi i*mc «trt4fg^d«. In 

^e»c«<^MQnN% frlffo- IT* 4tfcrosolv*d that'#* mao lmae 
sheep ftyptiMTOtak of cattle, or any other pei^onal^oodiu 
3for m^thne, *aod thp lessee covenant* for fchwfegt&ltfe aa* 
signs a$ threadof the time to deliver theiitae es^ov 
good^as good as the things letten were, or sucjh price tfcg. 
theaHgm*? the leasee assigns the sheep over, pis, covenant 
shall ontdriqd the assignee ? for it is but a personal eon* ^ 
tract; agd jh$ added, “ the same law, if a mam demise** f 
houses andrhmd ior years, with a Btock or sum of moneft, 1 
rendering rent, ai>4 the lessee covenants for him, his ex¬ 
ecutors, administrators, and assigns, to deliver the stock 
or sum iQfjwmey <U the end of'the terra,, yet the assignee 
shall not be charged with this covenant).for although the 
rent reserved was increased in respect of the stock <^r aunty 
jet the rent did not issue out of the stock or sum, 
but out of the land onlyThe material words in that 
lesolution are those which declare that where land Is 
legs^d with stock upon it» the rent still continues to issue 
out jOf v tke land only. In tj^t rase, therefore, as well as 
ag^Other, the peison to^ hom the rent is due may distrain 
tef the SfUue | and consequently the landlord her*, who 
VCasJbOt paid lus rent, has pursued his legal remedy 
Of dStresSyi^ouiih tfie rent issued out of ready furnished 

Rale discharge 


WrJ, 

teOBJV 

***fMo». 
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Theleesson find Others to. Shedden. 


Ifaninnoredden fTlHIS was on action on a policy of asstirance on goods 

on board the ship Mary, froot Jamaica to London, 
au d jrici puung and the declaration alleged a total loss by capture, 
a capture shew a At the trial of this cause before Sir James Mamfnld' 

vbirhprac«2ba|i at ® ui Mhalt Sittings after last Hilary term, it 

v*otf had ul an was proved that the Mary sailed from Pari Antonio in 
Atonal*} Court* Jamaica on the 1st of May, and was captmed on the 12th 

«ahoutproYiBg W ^ ,e 8ame mon( h 5 that she was re-captured on the next 

the pioc tediums day (having had her papers and several of her men taken 

in »|h Adomaity out), and arrived at Pott Royal in Jamaica on the 16th 
Court underseal, . , . . . 

though he only °* May; and that on her arrival there proceedings were 
claim the amount instituted in the Admiralty Court, and the shippers of the 

tlinod^bj' 8«l car £° declining, under legal adt ice, to appear on behalf 
* a age, proceedings, of tlie insured, afsale was ordered by the Court in order 
*«ntl salg. to defray the salvage and exponces. The proceedings in 

the Court of Admiralty were not proved by the plaintiff^ 
but credit was given to the underwriters for the sum le- 
ceived out of Court by the agent of the assured in the 
island of Jamaica, and the difference only between that 
sum and the invoice price of the cargo was claimed. On 
the part of the Defendant (whose mam defence to the ac¬ 
tion Wf»s a supposed fraud in the agents of the assured after 
the re-capture, and in the sale of the cargo,) it was ob¬ 
jected, that the Plaintiffs could not recover without duly 
proving the proceedings in the Com t of Admiralty. This 
objection was, however, ovcr-iuled, and a verdict was 
found for the Plaintiff's, the jury negativing the fraud 
which constituted the defence. 

The objection taken at the trial on tb£ ground Of the 
Admiralty proceedings not being duly proved having been 
reserved in Caste t term, and a rule Nisi for a new trial 
obtained, bheyhu d and Baylry Seijis. opposed that rule, 

and 


without proving 
the proceedings 


3 
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and Best Serjt. was heard in support of it. The Cqurt 
took time to consider of their opinion. 

On tfcis day the opinion of the Court was delivered by 

# 

Stfr James Mansfiixd Ch. J. The question is, whe¬ 
ther in such a case as this, or in any case of capture and 
re-capture, the Plaintiff he bound to produce the pro- 
ceedings in the Admiralty Court? It must strike every 
one that the necessity of producing them must off eh be 
attended With great inconvenience and expence. It cer¬ 
tainly has not been the understanding, as tar as'I can 
learn > from inquiry, that the production of such proceed¬ 
ings was ever to be required; and if it is to be laid down 
by this Court as a rule that the proceedings must be pro¬ 
duced, no man of sense will ever bring an action in this 
Court of this sort, when he may recover his loss in the 
KingVBench, without incurring so much expence and 
inconvenience. But in deciding this case we must pro¬ 
ceed according to the rules and principle* of law, which 
are applicable to all other ca^es a* w ell as thi*. On the 
part of the Defendant the objection i«, that the Plaintiff 
goes for a partial loss. The principal part of which con¬ 
sists in salvage, which depends on a proceeding in the 
Admiralty Court: and it is objected, that neither the 
salvage, which depends on the Admiralty Court, nor the 
expence* of the Admiralty Court, can be otherwise 
proved than b) producing the proceedings of that Court. 
The general rule certainly is, that nothing which depends 
oil the proceedings of a Court can be proved by parol 
testimony; and it being the duty oF the Plaintiffs in this 
case to make out a partial Joss, I cannot upon what 
principle the necessity of producing the proceeding scan be 
dispensed with. The act of parliament 13 G\r. 3. c. I(i0. 
s , 40. expressly requires, in all cases of capture and re¬ 
capture, that some proceeding should be had in the Ad¬ 
miralty Court, to ascertain wnat the amount ol* salvage 

shall 
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k» 06 / /bp Mi* ««Wli| «iw<j«C ; of the'jnwrt «*» 

’ tObZm ” 'o£«fe , <p>A>ri»ritef .Abend ,ffpoi^*he fraj ■ 

WowB t of Slalot^riis , 

tape**' v * that tiggpp«$^4w% M df>* i 

»J W $»htf R» claim, of * by.w*#©& 

defence; tut I 4* U#t.4hi*fe 4hg* «9 tray of 

stating *beca$e. tM**n»* that a eaptm^sm»$»ty prove*}, 
establishes a total loss, bqt when the Pim#*^ ip *&e samq 
breath {proves a re-capture, there is an «nd o£ ihc^papt 
tare and total Iona, and the Plahiftiff is entitled $o>a pai^ * 
tiafc loss only; which he must make out hy effc^epcej^' 
the same manner as all other Plaintiffs. $t r qipm*|o f *fe t 
therefore, that the Defendant in thm case h^d*a right to 
insist upon the pioduction of theproceeding*. Ifh«$ 
been argued,and perils truly, that where a ship jtihuld 
not be carried into an Admiralty Court, the impossibility, 
would eacuse the pioduction of the proceedings which 
Would he required by ordinary rules. In this rase, how¬ 
ever, there is nothing to pre\ent the general rule from 
taking place, that w here the Plaintiff seeks to recover iu 
consequence of a judgment of a Court, he must produce 
the judgrm nt. Here the Plaintiff’s claim depends upon 
the judgment of a Court of Admiralty, which has fixed 
the salvage and exponces; consequently the Pl&iutiffmU»t 
produce the proceedings in a regular way. 

i* 

Rule ab$$jtyte. 


Per Curiam, 
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and two (kb» rs. 


‘fT 1 


'fliplns h^nctida <hgaitwl fhfceff De&ndairts, *w© 
JL" «f»w)bwjb' My ifctfetetei upon a writ returnable In 

t v© wtes|b mf *M&»te# 3 Jmt in bail in due time, 
ftceptbft todfeihe i6th of Afttp / and Easter terfo ending 
on the Khh «0f the bail had to the first day of 3TW- 
n$£p teftfoifo justify. A ftwre clausumfregit returnable 
On the Tboitobw of the Ascen^itm was sued put againWl J^Oh* 
fait, the third Defendant, to which he appeared on $tfe 
90th of Mity, On the SI st of May a declaration against 
dll three Defendants was delivered, indorsed as follows; 

This declaration is delivered conditionally until special 
hail is perfected, and the Defendants are to plead hereto 
within the first four days of next Trinity term, otherwise 
judgtnent.” Bail justified on the first* day of 'Trinity 
term, and no plea having been put in withm the time, 
judgment was signed. 

To set aside this judgment for irregularity a 1 ule Nisi 
Was obtained on a former day, on the ground of the de- 
< taxation having been delivered conditionally after one of 
the Defendants had appeared. 

Ballsy Serjt. shewed cause, and contended tliatthe de¬ 
claration was regularly delivered; that the Plaintiff was 
not at liberty to declare in chief against one Defendant 
until all had appeared. Unless, therefore, the Plaintiff 
was untitled to deliver his declaration conditionally, he 
cogld not declare at all, until all the Defendants had ap¬ 
peared, which would occasion great delay. But that if 
the Plaintiff was at liberty to declare in chief against the 
one who had appeared, this declaration might be con¬ 
sidered as delivered in cfaief against Pot taU> and condi¬ 
tionally 


m 

ms, 

' ,» * 

If one offitee 
Defendants In a 
joint actum «p. 

pear to l* pom * 
Anew m/rfgtt, 
and fo two 
ptfcers, feeing ar- 
sested on bailable 
process, bare till 
the epaumg term 
to justify ball, and 
the Plaintiff, pre¬ 
vious to that time, 
delivered a decla¬ 
ration against all 
three, indorsed 
“ conditionally 
until special bail 
is perfected this 
is irregular Quet 
W he the i, it thi 
declaration had 
been indorsed 
conditionally, un 
til nail shall be 
pertecUd by the 
two latter I>e- 
fendarts, it would 
haw been irw 
gulsi J 
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tionally against the two others, till they should perfect 
their bail reddendo singula singulis . 

4 

Shepherd Seiji. control, in sib ted that the declaration 
was irregularly delivered 5 that it could not be delivered 
conditionally against Pnrtnlhiftet his appearance, for that 
he had nothing to perform ; and it is a general rule, that 
a declaration cannot be delivered conditionally against 
any person after the lime for his appearance has expired, 
Folhcrby v. TJot/d ., Barn* 342. Smith v. Pay 11 ter, 2 IT. Jl. 
719. Baker v. Cooper , 6 T. JR. 548. That the Plaintiff, 
by suing out different process against different Defendants 
in a joint action, had deprived himself of the benefit of 
declaring conditionally, and that there was no ground for 
considering the declaration as delivered in chief against 
one and conditionally against the other two, there being 
no distinction pointed oilt in the indorsement. 

* « 

The Court was of opinion, that the declaration was 
irregularly delivered; that the right to deliver a declara¬ 
tion conditionally was a privilege to be exercised before 
the parties were in Court; that no precedent had been 
produced of the delivery of a declaration in a joint action 
where one had appeared and the others were not brought 
into Court, and that if a declaration could be delivered 
conditionally with respect to two only, it ought to be in¬ 
dorsed delivered conditionally until bail shall be perfected 
by A. and B . 

Per Curiam, Rule absolute. 
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Smith and Another v. \\ oodiiouse. In Error. 


June S4t6. 


E RROR from a judgment of the Court of King's Defendant agreed 

Bench. The declaration contained several counts, to pay to Plaintiff, 

of which the third stated that by a certain agreement be- a^ooz"a^d in°con- 

tween the Defendants and the Plaintiff below in respect situation theicof 

to and concerning certain claims of the Plaintiff upon the WjJrtdTaaiwi to 
^ r dclivcrup&HSffti* 

estate of James Woodhousc, deceased, and the Defendants, ritics inlns po^os- 

ns trustees of such estate. It was agreed that the De- don under which 

fendants should pay to the Plaintiff, within two months *1° cldimcd 

from the date thereof, 1300/. with interest, and that in estatL of j. \v. 


consideration thereof the Plaintiff slionlJ deliver up all 
securities in his possession or under vt’och he clahr\ed any 
debt against the estate of th^<-aid James TFoodfiouse, de- 
cea ved, or any person or persons as sureties for him, and 
at the same time should execute a general release of all 
claims and demand*, on the estate of the said Jauu s IFood- 
home , deceased, and all and every person or persons bound 
for him as surety or sureties for money lent or interest 
thereon, for business done or money disbursed, or for any 
other dealings, matters, or things, which subsisted be¬ 
tween the Plaintiff and the said James JFoodhousc, de- 


deecased, to exe¬ 
cute rt ('facial it- 
lease of nil (.Idling 
ou flic csla!c of 
J. ft i 'i matters 
between Plaintiff 
and J IV. to the 
daj of his decease, 
and between the 
trust res and iepre- 
sentalh e of J. IV. 
to the date of the 
agreement, except 
600/. and interest 
due on a bond 


ceased, during the life of the latter and up to the tlaj of tm ci; by J. «\ 
his decease, and between the Plaintiff and the personal ^rec^pdj to 

representatives and trustees of the estate of the said Jantes the pci son entitled 
* thereto. In as- 

mwpsit, slating mutual promises to perfmm the agreement, Plaintiff averred that he was 
ready and willing to deliver up all secuutios und.i which he churned any debt against the 
estate of J. TV. dece ased, and to execute a general release of all claims on the estate of J. TV. 
for matters between the Plaintiff and J. TV. deceased, to the day of his decease, and assigned 
for breach non-payment of the 1 >00/. and t>00Z. or either of them. Held that the i cleave 
eksciibcd in tile declaration was not co extensive with that agiecd to he giveu, and that tlua 
defect would not be cured by a veidicl. But that in this case it appealed that the payment 
of the money wai intended to prcce*de the release, and therefoie the averment was notne- 
eessar), and the declaration well enough. 

m IVoodhoase, 
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** » \ ’ * 

Wa&dhoUse, decked, up to the date thereof, save jywJ e*- 

ecptesum of ©00& or ttereabcm^with some ^nf^r °f 
interest doe thereon on a bon%?rigiujd^ given fc by the 
sold James IVoodhou jr, deceased, and J his 
brother, dated, &<\ and by him admitted to^^l§i£pro- 
perty of PMtip Xietpis of Tupshy, since dec^tef, and 
delivered over to him, end the whole of which sum, *h«d 
the interest remaining' due on the said bond, was thereby 
agreed to be paid by the Defendants, as such trustees, as 
aforesaid, to the persons entitled thereto over and above 
the said sum of 1500/* agreed to be paid to the Plaintiff. 
That in consideration that the Plaintiff had promised,* 0 
perform hi*- part of the agreement, the Defendants pro* 
raised to perform theirs; that tlie Plaintiff had always been 
ready and willing to deliver up all securities in hi 8 posses¬ 
sion, or under which he claimed any debt against the 
estate of the said James Woodhouse 3 deceased, or any, per¬ 
son or persons as securities for him, and also to execute 
a genera] release of all claims and demands on the delate 
of the said James Woodkouse, deceased, and all and every 
person and persons bound for jjiim as surety or sureties 
for money lent and interest thereon, .for business done 
and money disbursed, and for all other dealings, matters, 
or things, which subsisted between the Plaintiffaftd J[ames 
Woodhouse, deceased, during his life and up to the day of 
Kin death, according to the form of the* agreement f font 
the Defendants were requested by the Plaintiff as well to 
pay him theism of 1 5001., as also the said sum «| JJO0/. 
due on the said bond mentioned in the ngt^mdphwmd 
interest, to the persons entitled thereto, areord^yto the 
form of the agreement; yet that the De^niUmjfofWv^^ 
* within two months from the date of jbay 

either the sum of 15001 or 600/. or interest te^thh, pem 
dens entitled thereto, but wholly rdfiMhaft to do. 
r Plea, Non assumpsit. J *7. ^ \ 
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A verdict having boon found for the Plaintiff, and 
judgment filtered op for 2021/. 10s. the Defendant 1 ; 
brought a writ of error, and assigned for error that the 
declaration did not allege that the Plaintiff had executed 
or was ready or w illing to execute a general release of all 
claims and demands for money lent or interest thereon, 
for business done or money disbursed, or tor other deal* 
in**?, matteis, or things which subsisted between the 
Plaintiff and the personal iepn sentatixe and trustees of 
the estate of the said James fVood/)ou«‘, deceased, up to 
the date of the agreement, in the dec lai at ion mentioned 
save and except as therein is expressed. 

Joinder in terror. 

i 


'\T(ifryati, i for the Plaintiffs in’ error. There are two 
objections to the declaration. .First, it is not averred 
that the Plaintiff below offered to deliver up the securities 
in his possession? and to execute a general release. Se¬ 
condly, The Plaintiff, in an action of assumpsit^ has de¬ 
manded damages for non-pa j ment of a sum of money 
secured by bond. First, Where two parties by agreement 
bind tliemselyes to do concurrent acts, he who demands 
da mages of the other for not performing his part of the 
contract, must aver that he has offered to perform his 
own. The question, therefore, is, Whether the acts speci¬ 
fied in the agreement are to be considered a9 concurrent 
acts, or whether the payment of the money is to precede 
the giving a release ? If one agree to pay for ahorse, and 
the otjier to deliver it, these are concurrent acts, for the 
tjtvo things are to be done at the same time ; and he who 
btfngs the action must shew an offer to do Hs part It 
pmybe said, that as a certain time is limited for paying 
the money, and none for giving the release, the former 
act £» to precede the hitter. Bat in the case of Morton 
V. homb y 7 TiR. 125. where coni had beeii sold ata fixed 
price* which the Defondant had agreed to deliver within a 

1 * * cer 
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1806. certain time, the K ourt arrested Ihejiidgment after verdict 
for wart of an averment that the Plaintiff bad tendered 
the price. And in G/art brook v. TVoodiorc, 8 7’. if. £ 66 . 
a declaration in covenant for not pay ing the price of cer¬ 
tain premises agreed to be convened to the Defendant on 
Or before a certain day, on or before which same day tiie 
price was to be paid ; was hoiden bad for want of aver¬ 
ring a tender of a conveyance. The manifest spirit and 
intention of the agreement declared on in the present 
case is, that the money shall be paid and the release given 
at the same time ; and if so, the acts arc concurrent. It 

never could have been intended that the securities shcftld 

* 

be retained for a moment after the money was paid. It 
was clearly the meaning of the parties that when the mo¬ 
ney was paid the securities should be delivered up ; and 
as the agreement expressly provides that the release shall 

be executed u at the same time,” that the securities were 

• f * # 7 m 
to be delivered up, it is evident that all the acts wen' in¬ 
tended to be done together, tn the present case the 
Plaintiff has not only omitted to plead an offer to give a 
release according to the agreement, but he lias not even 
averred that he was ready and willing to do so, for the 
release which lie avers that lie was ready and willing to 
give is not equally extensive with that mentioned in the 
agreement; for it does not comprise matters between the 
Plaintiff and the personal representatives and trustees of 
the estate of James VVoodhousc, deceased, and is confined 
to the <^rp»of the death of James Woodhovsc , instead of 
extending to the date of the agreement. Nor can the 
wan^.of an averment that a proper lease was offered be 
culled by verdict, for a verdict will not aid a defective 
title, though it will aid a title defectively set forth. Se¬ 
condly, The sum of 600/. being secured by bond, can¬ 
not become the subject of an action of tssumpsit upon a 
, parol agreement; and as the Plaintiff has taken a ge- 
> neral verdict upon the wdiole declaration, it cannot be 
t * ascertained 
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ascertained to what part the damages apply; and conse¬ 
quently the judgment is had. 

Abbott, for the Defendant in error. First, The rule 
which excludes bond debts from being recovered by ac¬ 
tions of a*lumps it does not apply to the present case 
where the person making the promise could never have 
been sued on the bond. Here the bond was not given 
by the Defendants, but by James Woodhouse , deceased, 
and John Wood house , his brother ; the promise, therefore, 
by the Defendants to pay this debt being sustained by a 
good consideration, is valid in law, and may be sued for 
in this form of action. Indeed, if it were not, the judg¬ 
ment might still be supported, there being sufficient 
matter in the third count to warrant the verdict, inde¬ 
pendent of the 6001 .; and whore sufficient matters are 
alleged in any one count to'maintain the action, and 
other matters are added, which are not sufficient »for that 
purpose, it shall be presumed that the Judge directed the 
jury to confine the damages to those parts which are 
good. Thus, if a count contain some words which are 
actionable, and others, which are not, judgment cannot 
be arrested ; but if there be one count upon words which 
are actionable, and another count upon words none of 
which are actionable, and a general verdict, judgment 
shall be arrested ; for it must be presumed that some da¬ 
mages were given upon every count, though not upon 
every part of each count. Secondly, the objection spe¬ 
cially assigned as error is not founded in fact; for the 
Plaintiff below could have no claim upon the personal 
representatives and trustees of the estate of James Wood - 
house , deceased, but such as were claims on the estate of 
the said James Woodhouse. And as the declaration avers 
that the Plaintiff was willing to execute a release of all 
claims upon the estate of James Woodhouse^ deceased, it 
\ol. II. S cannot 
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cannot be said that he has not averred his readiness to 
execute a release co-extensivc with the agreement. In 
this form of action, however, it is not necessary to aver 
that the Plaintiff was either ready or offered to execute a 
release. The declaration states, that in consideration that 
the Plaintiff had promised to perform his part of the 
agreement, the Defendant promised to perform his ; the 
Plaintiff’s promise, therefore, and not his performance of 
the agreement, is the consideration of the Defendant’s, 
and it must be taken after verdict that the Plaintiff’s 
promise was proved. This was so determined in Mar- 
tindide v. Fisher, 1 If 7/s. 88. Supposing, however, that 
the action in this case had been grounded on a covenant 
under seal, it would not have been necessary to aver an 
offer to execute a relea^. The release is not the consi¬ 
deration for pay ing the money, in which respect the case 
differs very materially frofti those of sale and purchase. 
There ift a time limited for paying the 1500/., after which 
the Plaintiff was at liberty to bring his action, but he is 
not bound to give the release until the money secured by 
bond has also been paid, for which no time is limited. 
Moreover, the Plaintiff is not bound to execute the re¬ 
lease at his own expence ; it must be prepared by the 
Defendants ; and till prepared he cannot be called upon 
to execute it. The acts* therefore, of paying Ihe^ money 
and givingthe release arc not concurrent. Nor is the re¬ 
lease the consideration for paying the money ; it is evident 
from the agreement that the money was to be paid as an 
adjustment of demands, and not in consideration of a re¬ 
lease to be given ; and it is only where the act agreed to 
be done goes to the whole consideration that it is neces¬ 
sary to aver performance. Duke of St * Albans v. Shorn* 
1 U . Bl. 270. 

Cur. adt. wit. 


On 
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Oft this day; the opinion of the Court was delivered by 

Sir J. Mansfield Ch. J. That part of the agree¬ 
ment which regards the release to be given by the Plain¬ 
tiff (below) requires it to bo a release of all demands upon 
the trustees of the estate of the deceased Up to the date 
of the agreement. But there is no averment in the de¬ 
claration of any offer of a release to the Defendants 
(below) in their character of trustees, nor beyond the 
time of the death of J. Woodhousc ; therefore, as the re * 
lease which the Plaintiff was willing to give does not 
appear to be such as was stipulated for, the averment 
must be considered insufficient, if any averment of the 
sort be necessary. It is not necessary lor us to decide by 
whom the release ought to be prepared. The question 
here is, Whether the Plainliff hc bound to make any 
averment that he has offered to give a release to entitle 
him to bring this action ? We 'think that no such aver* 
ment is necessary, and that the paymenj; of* the money is 
the first act to be done. Had it been necessary to aver 
an offer to execute a release, it seems from the authori¬ 
ties to be now decided, that the defect could not have 
been cured by verdict. Lord Mansjuld , indeed, in the 
case of Collins v. Gibbs , 2 Burr . 900., upon a motion in 
arrest of judgment, after judgment by default, where the 
objection was, that the Plaintiff had not averred a tender 
of a release, says, “ the Plaintiff has not averred per¬ 
formance of^what was to be done on his part, nor shewn 
that he was ready to perform it; therefore we are all of 
opininn that it cannot be made good as laid in the de¬ 
claration, and the true distinction as to supplying such 
defects is,' whether the objection be made ad or a verdict 
or net?*' implying that a verdict would have made it 
good, Upon this principle, that where an act is to be 
done by the Plaintiff, it must be intended after verdict 
that all waB done which ought previously to have been 
done. This distinction, however, seems now to be at 

S 2 an 
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an end ; for had it existed, the case of Morion v. Lamb 
must have been otherwise determined. In the present 
case- the agreement is that the Defendants shall, w ithin 
two months, pay 1500/., and that in consideration there¬ 
of the Plaintiff shall deliver up all securities, and at 
the same tim6 execute a general release. Tv ow it could 
not be expected that the Plaintiff should be ready with a 
release at all times; but the agreement on the part of 
the Defendants would be satisfied by a tender or pay¬ 
ment of 1500/. at any time within two months. The 
payment of the money, therefore, appears by the nature 
of the agreement itself to be the first thing to lie done; 
and on this ground we are of opinion that the judgment 
must be affirmed. Some of the cases turn on niceties 
almost contrary to contynon sense, and not very credit¬ 
able to the law as a science. But the true rule is, that 
it is not the employment ‘of any particular w r ord, which 
determines a condition to be precedent, but the manifest 
intention of the parties, and in this case, from the 
agreement itself, it appears to us that the first act to 
be done was the payment of the money. 

Judgment affirmed. 


June 25 th. 

The Court will 
discharge a De¬ 
fendant out of 
custody in execu¬ 
tion after the 
Plaintiff's death, 
if it appear that 
the next of kin 
do not iulend to 
take out admiois- 
traticn,on service 
of the rule Nisi on 

^rnitfiif 1 ’- 


Parkinson v. Horlock. 


0 




~W~ ENS Serjt. on a former day obtained a rule to shew 
- L i cause why the Defendant, who had been in custody 
in execution at the Plaintiff’s suit for 5000/. ever since 
the year 1702, should not be discharged; the Plaintiff, 
who lived in the Strand , having died in November last in 
embarrassed circumstances, and his nearest relations hav¬ 
ing expressed their intention to refrain from taking out 
administration. He cited Broughton v. Martin , 1 B. % 

jp. m. 1 

- The 
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The C urt desired that the rule might not be made 
absolute without the matter being mentioned. 

And on this day, Lens having produced an affidavit> 
stating that the rule had been served on six persons who 
were next of kin to the Plaintiff, and no cduse having 
been shewn, 

The Court made the 

Rule absolute. 


'• Hamar v. Alexander. 

i 

T HIS was an action on the case. The declaration stated 
„ 66 that the Defendant falsely, fraudulently and de¬ 
ceitfully represented, asserted, and affirmed to the Plain¬ 
tiff, that one Christopher Leo was a good man, and might 
be trusted to any amount, and that he the. said Defend - 
ant durst be bound to pay for him the said Christopher 
Leo." It then alleged that in consequence of this false 
representation the Plaintiff sold goods upon credit to Lco 9 
and it negatived the truth of the Defendant’s representa¬ 
tion of him, averring him to have been in bad circum¬ 
stances at the time, u as the Defendant well knew.” 

At the trial of this cause, at the last Chester assizes, the 
representation was proved as laid in the declaration, and 
that the Defendant added, if Leo did not pay for the 
goods, he would; it was also proved, that the Defendant 
made that representation knowing Leo to be in bad cir¬ 
cumstances, and with a view to obtain credit for him, 
in order that the goods sold to Leo might be consigned 
to a house with which he the Defendant was connected; 
and that a person of the name of Crompton acted as the 
broker, and also knew the representation made by the 

S3 Defendant 
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If A. fraudu¬ 
lently represent 
tlie circumstances 
of B. to be good, 
In order to induce 
C. to give him 
credit, and add 
“ if he does not 
pay for the goods 
I will,” an action 
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the misrepresen¬ 
tation, notwith¬ 
standing the ad¬ 
dition of the pro* 



848 

* 1806. 

Hamah 

v. 

Alexander. 

x 


CASES in TRINITY TERM 

Defendant to Be false. On the part of the Defendant 
it wa£ objected, that the representation having been ac¬ 
companied by a promise to pay, which, not being in 
writing, was void under the 4th section of the statute of 
frauds (a), this action could not be sustained for the de¬ 
ceit, because the injury might have arisen from the void 
promise, and not from the fhlse representation. Dallas 
Ch. J. and Burton J. before whom the cause was tried, 
were both of opinion the action was veil maintained 
on the ground of deceit, and the Plaintiff obtained a 
verdict. * 

In Easter term last a rule Nisi was obtained, on the 
same objection, for setting aside the verdict and entering 
a nonsuit. 

¥ ♦ 

Shepherd Serjt. now shewed cause. There can be no 
doubt, bipce the case of Paslei/ v. flreeman, 3 T. R. 51, 
has been fully recognised as law, that this Plaintiff is 
entitled to retain his verdict, unless his right of action 
founded on the false representation be done away by the 
void promise with which that representation was accora- 
, panied. The promise to pay was only one ingredient in 
the conversation, and cannot operate to do away the 
right of action arising out of the remainder of the con¬ 
versation. The Plaintiff does not attempt to charge the 
Defendant on his contract, but on his fraud. Indeed, 
the words which are said to import a promise were not 
strictly in ihe nature of a promise, but only a mode of 
speaking adopted by the Defendant in order to give force 
to his representation, and induce the Plaintiff tb believe 
it If such an additional ingredient in a fhlse re presenta¬ 
tion could secure the party using it from any legal liabi¬ 
lity, every man who wished to deceive another into an 

unmerited credit, might always assist ids fraud by such 

* 

(«)®C*r,S. t.8. 

an 


* 
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an addition, and yet secure himself from the conse** 
quences of his fraud by the very means by which he t 
made it successful. If goods be sold, and the vendoy jjfrac- 
tise any fraud with the goods, the vendee might maintain, 
an action on the contract, and also an action against the 
vendor for the deceit practised. So here, if the promise 
in question might have becif sued upon before the passing 
of the statute of frauds, why should the Defendant be 
prevented from pursuing his remedy for the deceit, be-, 
cause the statute has taken away his remedy on the 
contract? 


1806. » 

Hamui 

v. 

Alexander. 


Williams Serjt. in support of the rule. This is an 
attempt to convert an action of contract into an action^ 
of tort, and thereby render useless the 4th section of the 
statute of frauds. In the conversation which took place 
between these parties, it is evident the latter word- used 
by the Defendant included all the former part olf the re¬ 
presentation ; for of Course the Defendant would not pro¬ 
mise to pay for Leo unless he deemed him a solvent man. 
Paslej/v. Freeman is new law, and Lord Eldon , when pre¬ 
siding m this court, said he nevei would carry the law 
beyond that case. Indeed it is very remarkable, that in 
Pash if v. Freeman y 3 T. R. p. 54. Mr. J ustice Grose points 
at this very case; for he observes, if the action were sup¬ 
ported the Plaintiffs would be “ in a better situation than 
they would have been if in the conversation that passed 
between them and the Defendant, instead of asserting 
that Tfalph might be safely trusted, the Defendant had 
said if he do not pay for the goods I willfor then 
an action would not have lain against the Defendant.’ * 
With respect to the action of deceit for fraud practised 
with goods, it must be remembered, that it is a commou 
law right of action not restrained by any statute, and that 
the whole transaction which is the subject of it passes be- 

* S4 tween 
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tween the principals, and not between them and some 
third person who comes in only collaterally. 

Cur. adv. vuli. 


On this day the opinion of the Court was delivered by 
Sir James Mansfield Ch. J. This is an action against 
the Defendant for misrepresenting the circumstances of 
one Christopher Leo , by which the Plaintiff was induced 
to give him credit. The objection to the verdict is rather 
curious, namely, that after the Defendant had represented 
the circumstances of Leo in strong terms, he concluded 
by telling the Plaintiff that if Leo did not pay him he 
would. This promise certainly could never have been 
sued upon since the statute of frauds. And that circum¬ 
stance is made the foundation of a plausible objection to 
the recovery in this case. It is impossible to say how 
much mischief may have been done by the misrepresenta¬ 
tion, and how much by the promise; but upon the whole 
I think that the verdict ought to stand. Independent of the 
promise, I think this is clearly a case upon which an action 
might be maintained if the case of Paslcy v. Freeman had 
never been heard of. Here a gross cheat was meditated, 
and I am by no means certain that the parties might not 
have been indicted for a conspiracy. Each meant to serve 
the other in the fraud meditated. The design was to cheat 
the Plaintiff, by getting goods into the possession of Leo. 
I think, therefore, on the circumstances of the case, exclu¬ 
sive of any authority, that this is an action which may be 
maintained. I am far from wishing to sustain an action 
simply upon misrepresentation, but there never was a 
time in the English law where an action might not have 
been maintained against the Defendant for this gross 
fraud. The only question then is, Whether the addition 
of this promise, that if Leo did not pay the Defendant 
would, will prevent the Plaintiff from having a right to 

support 
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support this action ? I think that it will not. There is 
no proof that the Plaintiff ever considered the Defendant 
as his debtor, or ever called upon him for the money, or 
relied upon his promise in the least degree. In the next 
place, we must suppose every man to know the law; and 
if the Plaintiff was acquainted with the law he mu 9 t have 
known that the Defendant’s promise was worth nothing, 
and could have given no credit to him upon it. He can¬ 
not have considered it in any other light than as a mode of 
expression by which the Defendant intended more strong¬ 
ly to express his opinion of .Leo’s circumstances. There 
being, therefore, no objection on the ground of this pro¬ 
mise being added to the other words, we are of opinion 
that the verdict is right. 

Per CurUm y OPostea to the Plaintiff. 


1 S 06 . 


II a war 
r. 

Alexander. 


♦ 


Walsh v. Davies. j nne 23th . 

f YLEY Seijt. moved for a habeas corpus to bring The Court of Com. 
JlS up the Defendant, a prisoner in Cold Bath Fields mon Plcas will not 
prison for a conspiracy, m order to charge him with a de- ^ t0 bring up a 
claration upon an affidavit of debt for 4865/. 7s. &d. The prisoner in custo- 
application had been made to Mr. J ustice Chambrc 9 who d y l, P on a cnn,i * 
had declined to grant the habeas corpus , but desired the JJ“. ^havVhim 
matter might be mentioned to the Court. charged with a 

Bayley observed, that if the Defendant had been in the * 

custody of the sheriff it would have been a matter of 
course, and that the only object in the present case was 
that, if the Defendant should be discharged from the 
criflilnal process, he might remain in the custody of the 
sheriff, Charged with a civil action. That it was compe¬ 
tent to the Court to grant a habeas corpus to any per¬ 
son who had the custody of any of the king’s subjects 

to 
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to ascertain the cause of his detention; and that the De¬ 
fendant under such writ might be brought up in the cus¬ 
tody of the keeper of the House of Correction, aiul 
charged with the declaration, without any change of cus¬ 
tody. He referred to Ramsay v. Macdonald, FosU rs 
Cro. Law , 61. I Black. 30. where it appeared that JEneas 
Dlacdonald, while under sentence of death for high trea¬ 
son, was charged in custody of the sheriff at the chambers 
of the Loid Chief Justice in a civil action $ and Coffin v. 
Gunner , 2 Sir. 873. 2 Ld. Ray. 1572 . to the same effect. 


Chambrl J. This cannot be done without changing 
the custody of the Defendant; tor the party to be charged 
must either bo in custody of the sheriff or of the officer of 
this court. In the case 6f Peter Vergen's bail, 2 Str. 1217. 
the Court of King’s Bench directed a prisoner convicted 
of felony to be brought up, that the bail might surrender 
him to the marshal, alter which the Court remanded him 
to Newgate ; and in Fowler v. Dunn , 4 JSwrr. 2034. the 
Court of King’s Bench made a similar order; but the 
Master reported that the habeas corpus must be on the 
Crown side. Upon the same principle, in the case of 
John Toy lor , 3 East, 232. where a prisoner in the cus- 
tody of the keeper of Newgate , under a warrant of com¬ 
missioners of bankrupt, vras brought up by habeas corpus, 
the Court determined that being in custody on criminal 
process the habeas corpus ought to be on the Crown ride. 
If that be so, this Court cannot charge the Defendant in 
a civil action; for if upon the return of the habeas corpus 
we should find the custody to be lawful, we must send the 
Defendant back again. This Court cannot change the 
custody and then commit the Defendant again upon the 
criminal matter. 

a 

\ 

The other Judges concurring, v 


Bayley took nothing by his motion. 
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Dobant v . Rouvellet, alias Romney. 


June «5tli. 


T HE only question in this case was, Whether ^he 
Plaintiff after moving for costs for not proceeding 
>o trial, could move for judgment as in case of a nonsuit 
in the same term. 


Costs fpr not pi fl¬ 
it cdia| to trial 
and judgnu lit as 
in case of a non¬ 
suit, nidj both be 
moved foi m the 
burnt tern. 


The Court , on reference to the officers, held that the 
motion might be entertained. i 


Vaughan Seijt. for the Plaintiff. 

* 


Best Seijt. for the Defendant. * 


Wood v. Tate. 


June 19th, 


R EPLEVIN. The Defendant made cognizance first 

as bailiff of the bailiffs and burgesses of the borough and tbailiffs, 
oi Moipeth , in the county of Northumbn land , acknow- 
ledging the taking the Plaintiff^ goods and chattels as a lhe oi 
distress for 31. Us. for half a year’s rent ending on the tbcbui^es^cs of 
2* i.» Hay, 1803, due from the Plaintiff to the said bailiff's t ^ I b0,OURho [ itf 
ai/o ‘jitt^sses for the messuage or tenement and yard or a ndJ. s of the 


parcel of land adjoining thereto in which, <5Lc. with the oilier pait the 
appurtenances held and enjoyed by the Plaintiff a% tenant 


tfLmiut/l latuk 


to J. S. for years, to bo holdcn of the said bailiffs, aldeinru n, and burgesses and the d( i J 
was executed by A,, and f% D. t E., and F., bat not sealed with the coipora'i in seal j 
J. S. baring paid rent to the bailiffs as thief officer§ of tlic borough, held that thm servant 
might make cognuapee for taking a dudi ess undei a drimse bv tin coipoi ation, notwith¬ 
standing a notice bad been given by the aldermen (one of whom « as a party to tin indentui e) 
to pay the rent to them j for the payment of icnt to tb< bailiffs admitted a tenancy from jeai 
to year undei tin. corporation. 

thereof; 
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thereof, to the saidbailiffs and burg-esses, by virtue of a 
certain demise thereof to him the said Plaintiff, thereto¬ 
fore made at and under the yearly rent of 6/. 10s. pay¬ 
able half-yearly, to wit, Whitsuntide and Martinmas in 
every year, by even and equal portions. To this cogni¬ 
zance the Plaintiff pleaded in bar, 1st, That he did not 
enjoy the said messuage or tenement and yard or parcel 
of land in which, &c. with the appurtenances, as tenant 
thereof to the said bailiffs and burgesses of the borough of 
Morpeth aforesaid iu manner and form as the said De¬ 
fendant had in his said cognizance alleged. 2dly, Riens 
en ari'ere. 3dly, That the said Defendant was not bailiff 
to the said bailiffs and burgesses of the borough of Mor¬ 
peth, and did not take .the said goods and chattels in the 
declaration mentioned as bail iff’of the said bailiffs and bur¬ 
gesses of the borough of Morpeth aforesaid in manner 
and form as the said Defendant in his cognizance afore¬ 
said had alleged. 

On each of these pleas in bar an issue was joined. 
There were other cognizances and pleas, and issues join¬ 
ed thereon. 

This cause came on to be tried before Mr. Justice 
Chambre at the last assizes for the county of Northumber¬ 
land, when a verdict was found for the Plaintiff, subject 
to the opinion of the Court on the following case. 

The burgesses of the borough of Morpeth , in the coun¬ 
ty of Northumberland, arc a corporation by prescription, 
by the name, style, and title of The Bailiffs and Burgesses 
of the Borough of Morpeth , in the County of Northum¬ 
berland, consisting of two bailiffs and other officers, and 
an indefinite number of burgesses or freemen. The bai¬ 
liffs and certain other officers of the corporation are 
elected and sworn into their respective offices annually, 
•yit. at the court leet and court baron held on the first 
Monday next after Michaelmas day* ' The bailiffs are the 

chief 
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chief officers of the borough; they call all corporate 1S06. 
meetings dr guilds, and preside at the same; they alone 
collect and receive the rents and revenues of the corpora* 
tion. There are within the said borough seven companies 
or fraternities, consisting of an indefinite number Of bur¬ 
gesses and free brothers. The free brothel are not 
burgesses, or freemen of the borough, but are merely 
members of their respective companies, and it is from 
them 1 the borough is supplied with burgesses or free¬ 
men ; but when elected and admitted burgesses or free¬ 
men, they still continue members of their respective com¬ 
panies. Each of these seven companies is governed by 
its own alderman, who is elected and sworn info office 
the head-meeting day of his company, held every year 
at a different time from and unconnected with the court- 
leet and court-baron, where the bailiffs and other officers 
of the borough are elected and sworn into office. The 
burgesses or freemen of the borough are .elected by the 
several companies dr fraternities from the free brothers of 
each company in certain proportions, vh. The merchants* 
and tailors* company elect 4. The tanners C. The ful¬ 
lers and dyers 3. The smiths, sadlers, and armourers 
3. The cordwainers 3. The weavers 3. And the skin¬ 
ners and butchers 2—In all 24. The alderman presides 
at the meeting of his company when sueh election is 
made, and certifies the names of the persons so elected 
by the company to the. steward of the court at one of the 
two courts-leet held for the said borough in every year, 
viz. on tlie first Monday after the clause of Easier and the 
first Monday after Michaclmas-day; and the persons so 
certified by the respective aldermen to have been elected 
are there sworn and admitted burgesses or freemen of the 
borough. The grant of the IStli March , in the 6th year 
of the reign of King Edward the 6th, of certain lands in 
Northumberland for the maintenance and support of a mas- 
, tor and usher of a free grammar school at Morpeth , is to 

the 


Woo Ji 

if. 

TA IK. 


, , * 
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tine bailiffs and burgesses of the borough of Morpeth. The 
charter of confirmation of all the ancient usages, cus¬ 
toms and privileges of the borough of Morpeth , dated 
30th December, 15th Charles II. is to the bailiffs and bur - 
gesses of the suid borough. The bailiffs and burgesses, at 
the time of making of the indenture hereafter mentioned, 
were seised in fee of the tenements therein mentioned, 
and such indenture was made as hereafter mentioned, 
(that is to say) 

By indenture, bearing date the 15th of September 1794, 
and made between Edward Challoner and Thomas Clen - 
mil, bailiffs of the borough and corporation of Morpeth in 
the co unty of North umber land, and John King, Thomas 
Bowman, William Scott, James Thompson, Ralph bow¬ 
man, and Robert White, aldermen of the said borough 
and corporation of Morpeth, with the assent and consent 
of all the free burgesses of Morpeth aforesaid of the one 
part, and William Wood, of Butler's Greet t, in the parish 
of Morpeth aforesaid, weaver, of the other part. It was 
witnessed, That the said bailiffs, aldermen, and burgesses, 
for and in consideration of the yearly rent and covenants 
therein contained, did demise, &c. unto the said William 
Wood , his executors, administrators, and assigns, certain 
premises therein mentioned and described, (being the 
premises in question), with the appurtenances, for the 
term of 21 years from Martinmas then next ensuing the 
date thereof yielding and paying therefore yearly and 
every year, during the “Said term of 21 years, unto the said 
bailiffs , aldermen, and burgesses , and their successors, the 
yearly rent of 61. 10$. of good and latefol money of 
Great Br itain, payable at Whitsuntide and Martinmas, by 
even and oqual payments. And in case the, said yearly 
rent of 61. 10$. should be behind and unpaid for the 
space of 40 days next after the said days of payment, 

„ 'the same being legally demanded, that then and from 
thenceforth it should and might be lawM for the said 

bailffs. 


i 
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bailiffs, aldermen , and qurgcsscs, and llicir successors , into 1806. 
the said demised premises to cuter and distrain, &c. &c. 

There was a clause of re-entry, and several other cove- 
nauts, all made' with tlie said bailiffs, aldermen , and bur - ; Ta1f - 
gesses. The indenture then proceeded thus, “And the 
said bailiffs, aldermen, and burgesses, for themselves and 
their successors, did thereby covenant and agree y to and 
with the said William Wood, his executors, administra- , 
tors, and assigns, that in consideration of the performing 
all and singular the covenants and agreements to be paid, 
done, kept, and performed on their part, it should be law¬ 
ful to and for the said William Wood, his executors, ad¬ 
ministrators, and assigns, to have, hold, occupy, possess, 
and enjoy'all and singular the thereby demised premises, . 
without the lawful let, suit, trouble, or molestation of 
them, or any of them/ or any of their successors, during 
the term thereby gr^it^d.” And the said indenture con¬ 
cludes thus:, <c lij whnesB whereof we have hereunto set 
our hands and sdh^^be dhy and date first above written.” 

The said indenture, was signed and sealed by the said 
bailiffs and five of the said six aldermen, with their Chris¬ 
tian and sirnames, and their private seals annexed, but 
the common seal of the borough was not affixed thereto; 
it was duly executed by the, said plaintiff, being the said 
lessee, by his signing, sealing, and delivering the same. 

The Plaintiff being the paid lessee, upon the making and 
executing of the said indenture, entered into the said de¬ 
mised premises, with the appurtenances, and was possess¬ 
ed of and epjoyed the same until the time of making the 
almve..:'|hpnflDi|^d distress. The sum of three pounds 


due and payable |irom the Plaintiff under and by virtue 


and jSy$le^21lngs^ far half a year of the said rent of the 
.popE^oses, with the appurtenances, at Whit- 
#wjB/ide on6 thou9and eight hundred and three, became 


of the same indenture ; : ^nd until and at the time of mak¬ 


ing the s 

< -f , u 



still is in arrearand unpaid. 

The 
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The rent that had before accrued due was always paid 
by the Plaintiff to the bailiffs of the said borough for the 
time being. On the third day of September one thousand 
eight hundred aud three, notice in writing was sighed by 
James Bowman, Thomas Clemell ,,• John Ffaglish, Robert 
Creighton, John Singleton, Nicholas Henderson, and 
Francis Singleton, the then aldermen of the above-men¬ 
tioned companies or fraternities, at a meeting called by 
those aldermen as a common guild, but without the, con¬ 
currence of the bailiffs, and for which reason the bailiffs 
did not attend it, although they had notice, and was on that 
day given so signed to the Plaintiff to pay the rent due at 
Whitsuntide then last to them the said aldermen, or to 
whom they should appoint. Thomas Clennetl, who sign¬ 
ed the above notice, was the Thomas Clennell mentioned <. 
in, and a party to the above indenture of lease. In conse¬ 
quence of this notice the*Plaintiff refused to pay that rent 
to the bailiffs of the said borough: and on the twenty- 
eighth of the same September the distress was made. 

The seven aldermen who signed the above notice were 
the aldermen of the respective fraternities above-mention¬ 
ed, not only at the time of signing thereof but also at the 
time when the last-mentioned half-year’s rent became due, 
and at the time of the distress, Benjamin Woodman and 
Robert Nevins, who then and at those times were the bail¬ 
iffs of the. said borough in the latter end of August one 
thousand eight hundred and three gave a verbal authority 
to Mr. Henry Brumell, attorney at law, to distrain for 
this rent, who then told them that he had applied to the 
Defendant for that purpose, which they approved: of. 

The usage with respect to the custody of the common 
seal of the borough has been and is as follows: The 
common seal is kept in a chest or hutch belonging to the 
Corporation, called the corporation hutch, which is locked 
with seven locks, the keys of which are kept by the seven 
aldermen, each of them keeping tile bey of A different 

£ lock. 
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lock. The bailiff^ Jwep the key oJMbe door oftke room 
in which the hutch Is deposited and locked) and the y 
aldermen,cannot, Without .violence, in feet enter'the ’ J t 
same room without the f consent of the baibff, nor * 
cap/the bailiffs in fact get, without violence, at the * 
contents qf the corporation hutch. The aldermen 
attend the ^qrt-leet, not only as suitors to those 
courts, Which they apd all the other burgesses, when 
resident within the borough, are, but also for the pur* 
posh o{ cerjifyiug, and there they do severally certify 
to the, steward of the said courts the names of the free 
j^rother$ who have been recently elected of their respec¬ 
tive companies or fraternities for burgesses or freemen. * 
With respect to the bailiffs accounting, when they gp /*' 
out of office, fer the receipts and disbursements, U appears 
from the book Of tlje corporation, by the entries thereof 
from the year year 179J, both inclusive, that 

in 98 yearq, periods of that time, they ac¬ 

counted with th^^mOfidlng bailiffs, no other person be¬ 
ing described as piAsnl 5 and in 75 years, at various 
periods also of that time, they accounted in some in¬ 
stances with the succeeding bailiffs, in the presence of the 
aldermen, and in other instances with the succeeding 
bailiffs and the aldermen and others, and in some in¬ 
stances; from the year 1759 till the year 1791, the ac¬ 
counts were signed as allowed, sometimes by the bailiff 
only, and sometimes by the bailiffs and aldermen, who 
were present; and on such their accounting in the follow¬ 
ing ye^ (tjiat is to say,) 1598, 1608,1609,1613,1616, 
I6IT4 M$ s 1763,1766, and from thence in every year * 
until ajbdjm ffife year 1774, and also in the year 1777, 
and every year until and in the year 1791, 

the ba)al^^<^kted in the entries in that book either to 
be put, Into Operation hutch ^ f pa£d to the succeed¬ 
ing bailiffs, town’s use. The following entry 

also appear* bonk. with the names of two persons 

T described 
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described bailiffs, and five other? described aldermen, 
(that is to say,) “ 16th March 1671, Memorandum, that 
the day and year abovesaid, at a meeting of the bailiffs 
and aldermen, and the burgesses, in the Tolbooth, it was 
unanimously agreed upon, that the bailiffs, every year 
at St. Andrew's day, after they are out of their office, 
shall give to the succeeding bailiffs and aldermen and 
burgesses a true and just account of all monies received 
in their year. As witness our hands.” But this entry 
is made in a part of the book distinct from the other 
* entries; and the entries for the next ten succeeding years 
are of accounting before the bailiffs only for the town’s 
account. 

The question for the opinion of the Court was, Whe¬ 
ther the Plaintiff was Entitled to a verdict on the above 
issues ? If not, a verdict was to be entered upon all or- 
any of the above issues as*the Court should think the said 
parties," or either of them, entitled* , 

B(st Serjt.^/br the Plaintiff. The question intended to 
be raised bj this action is, Whether the aldermen of the 
borough of Morpeth have any right to interfere in the 
letting of the premises upon which this distress was 
taken ? But as it appears that the aldermen are parties 
to the lease under which the Plaintiff took the premises, 
and the rent is therein reserved to them, all argument 
upon the respective rights of the different members of 
the corporation seems to be precluded, since, without 
the concurrence of the aldermen, no distress can be 
taken. [ The Court observed, that the lease not being 
under seal of the corporation was not valid, and that the 
corporate name was, “ the bailiffs and burgesses of the 
borough of Morpeth under whom the Defendant made 
cognizance.] The lease under which the Plaintiff took the 
premises is stated to have been made With the assent and 
consent ft of the bailiffs and burgesses.” Payment of 

rent 
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rent to any person* makes !iim who pays tenant to him 
who receives* andin this case rent has hitherto been paid 
to the corporation ; lior does that payment cease till some 
of those persons who joined in the lease under which the 
Plaintiff took* gave him notice not to pay. In order to 
recover upon these issues the Defendant must make out 
that the Plaintiff is tenant to those who directed the 
distress to be taken. Now supposing the Plaintiff not to 
be tenant under the lease, but only by payment of rent; 
still, the rent, though paid to the bailiffs, has been paid to 
them as officers of the corporation under which the 
Plaintiff held, and does not warrant the attempt now, 
made* viz. to construe the payment of rent to the bailiffs 
in one character, as a payment to them in another cha¬ 
racter. IF H.y (?.* and D. join In leasing, they must also 
join in taking a distress. Here the Plaintiff has been in 
the occupation of premises belonging to the corporation, 
and has paid his rent to the proper persons, supposing 
him tenant to the corporation, and holding immediately 
under them. If A. hold land of B C.* D., and E and 
pay his rent to B. and C. he does not thereby acknow¬ 
ledge himself tenant to B. and C.* but to /£., C D., and 
E. The reddendum in the lease is to the “ bailiffs* al¬ 
dermen* and burgesses.” 

Lens Serjt. contra , was stopped by the Court. 

Sir Jamf.s Mansfield Ch. J. This is a sadly per¬ 
verted case* and brought here with a view which, as the 
facts bow stand, cannot be attained. It is a contest be¬ 
tween two parties in the corporation: but thp only ques¬ 
tion to which wc can address our attention is, Whether 
there .be enough stated to enable us to say* that the dis¬ 
tress has been properly made ? The name of the corpo¬ 
ration appears to be w the bailiffs and burgesses of the 
borough of Morpeth” and the bailiffs are the persons 

T 2 whose 


1806. 
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1 trlioie Mlljk'it is iftftjifa *ai *tiJPr <|w fflrtWrBie* 
coiftaMon. TkeNMwtotoj it* W*$**M*«tf* V <** 
lease, tad the reddendum is td 

* baijiffs end burge&aes/’ butitfete dim ind^^toorate, v 
and dot in their individual capacity; <!fcr it is Vt|lMfc94& 

t their 44 successors,*’ not w their heirs, executor^ tad ta* 
mhHstrators.’’ The Seafee, indeed^ throughout evecyptet v 
appears to ha^e been intended as a corporation lease, 

♦ though, when the parties execute, by mistake tlbftjr alfix 

^their pm ate seals instead of affixing the Corporation seal- 

Up to this time the rent that has accrued has been -paid 
to the bailiffs of the borough. The usage of the •bo¬ 
rough with respect to the mode of keeping the corpora¬ 
tion seal is stated on the case, and, consistently with that 
usage, the bailiffs may have a right to lease the lauds Of 
the corporation, though to a certain degree under the 
control of the alderman.” Clearly fh$ introduction of 
the aldermen iifto this lease was a'ujqmfer. This being 
the case, I can only consider this tp arte been intended 
to be a corporation lease of corporation lands to the 
Plaintiff, and to have been executed in ft blundering 
manner. The Plaintiff has entered and paid his rent 
from time to time to the bailiffs of the borough, Who are 
the proper persons to receive it: The- lease then being 
void in consequence of the blunder in the mode of its 
execution, is not the Plaintiff tenant from year to year ? 
And half a year’s rent being now due, have not the cor¬ 
poration a right to distrain for that rent 1 That appears 
to me to be the plain result of all the foots Stated in the 
case. Supposing the lease to have been ftypps^ytae- 
cuted, the only question would fe, whether hta 
duction of the names of those persons' 
be aldermen of the borough at tike time of fta.execution 
would make the lease void ? As at p#eeeUt 'advised, I 
think aU that is introduced about the akW^vi might be 
rejected as surplusage; and if $o, Che tatatwqnH *» t 






% 




,*,3? *«* E .CtBOnGB !&' 

tu« WkW*. 

TWi(V 


nsitleriag the fojftW 
from year fo year, 


. $o&kh$kyi of the' ^foppesing 

^Se burgesses ip *have granted, mjease, and 

theahdferinen to have Refused to allow the corporation 
saal^Jhe affixed, might they not have bean composed 
by ma/sScmus $ The question intended to be broughfyjie- 
fope as is, whether the aldermen are an integralipart pf 

3 corporation or not. That question we cannot decid# 
Sf this ease. The rent has been received from th|g 
Plaintiff during the space of eleven years, and now the 
aldermen want to put their negative on its being received 
as heretofore. * . 


P 


’ Chambrd J>* T|ds case dbee not bring before us the 
question that waahstanded to be raised,* ncfr do i see how 
that question could be brought before us in such an action. 
The only question at present to be decided is, under whom 
the Plaintiff holds as tenant of the premises upon which 
the distress has been taken ? It has been contended, that 
he holds vitnder the aldermen ; but that is contrary to all 
the fopts stated in the case. Hitherto be has paid his rent 
to the persons whose duty it is to collect the corporation 
rents. Possibly the aldermen may (have the power to 
control the use of the corporation seal, but when used the 
lease belongs to the principal officers of the corporation. 
It is enough however to say, we can see a tenancy from 
year to year under the corporation. It matters f not 
wh# Other persons have signed the lease, if it be signed 
by toe iptopcr ’officers. I agree with my lord Chief 
Justice and my brother Rooke k in thinking, that in this 
case the notarial issues, viz. those on the recognizance, 
must be vofttozad for the Defendant. The other issues 
i w ill beibrtf# Plaintiff 
U TS 
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Harper v. McCarthy and Another 


a.b c and O., yd S SUMP SIT upon the following contract. 

of *^1 “ London, November 20th, 1803. 

toais, id ceitun » We whose names are hereunto subscribed as buyers, 
proiorbom, to he }j aie severally bought of Charles Johnson, feotor 

amhn cm d out of * or ™ tllium Harper , owner or master or the ship Amt, 
the ship by them the set eral part's or proportions of the cargo or loading of 

iKu 7 f , r» , ehaV- ,,e H olywell Mam coals, now on board the said\hip, which 
don pa d -v, and are annexed and opposite to our rcspecthe signatures, 

i cttic thutt *»«t (the whole cargo or loading being computed to be 550 

ai dViMihii!T<!cra c haWton«) at forty-four .pounds ten shillings per score, 

ii itu oiany with motage and mai ket dues to be severally taken and 

1* oi demuriage, received bv us respectively, ft om and out of the said ship, 
l» v not fi-uns on ... _* . , , , . . 

then lcsppriuo fnd atur the late of forty chaldrons per day, and to 
t i.ns, o-bv’inhse- be paid for by us severally according to our respective 
qaent detentioh in p r0 p 0r t 10Ils on delivery of the same, viz. one-third value 

in cash, one-third in a note of sixty days, dated on the 
market-day after deliveiy, pay aide to the order of Wil¬ 
liam Harper, and the remaining one-third on the fourth 
market-day after the said delivery. And we the said 
buyers further severally agree to fix amongst our^el ves the 
ofr.!uvTuaidrons ^ lur d fe which we shall respectively take in working the 
p t i! iv, the whole said cargo, he or they whose turn shall happen to be 
cMgo would have fhe last, taking the full residue of the cargo, be the same 

umt fays hut in more or l es<5 than the computation; and we severally 
<on iqiiuite of hold ourselves liable to any loss or demunage in case of 
ont ot the dajs detention occasioned by not fixing on our respective turns 

btingwitoulj five . 3 r 

rhaidrons wore as aforesaid. And in case also of subsequent detention 
taken ont on that jn working out the cargo, we hold ourselves severally 
i ) hdav^omcof an< ^ respectively liable Tor our several and respective 

A -» t odI« remain- defaults, 
edou hoard t Htld t 

that* votjtin# davs only Were within tlie meaning of the contract, and that as one daj wot 
wet, A. was not bound to pay demurrage for the 10th day. 

N. B. 


woi king out the 
c<.t go, to hold 
them stives sou¬ 
r'd! and respec¬ 
tively liable for 
their seveial and 
icspective do- 
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N. B. The seller agrees to allow the buyer or buyers 
two pounds per cent . on the one-third, if paid in cash on 
the ship’s deliver), and two pounds per cent . on one-third, 
if paid on the fourth market-day after the ship’s delivery, 
with one shilling per score as scorage. 


180G, 

Harper 

v. 

M k Cahtht 
aiul Another. 


Chalriions. 

1 st, William Hugh Janes 9 buyer . . $4 

4th, For Daniel M i Carthy and self, Denis M 1 

Carthy, buyer . . . . $4 

2 d, For Nathaniel West, self, and Joshua Rick - 

man, Nathaniel Core, buyer • . 84 

3d, William Jones , buyer .... 84 

Charles Johnson , factor.” 

The breach laid in the declaration was, “ that after¬ 
wards, to wit, oil, &c. at, See. the deli\er) of the said 
cargo of coals from and out of, the said ship commenced, 
and that the same could and might and would have been 
delivered to the said respective buyers thereof from and 
out of the said ship, at and after the rate of 40 chaldrons 
p(r day, whereof the said Defendants had notice; but 
that by default of the aforesaid Defendants in not fixing 
on their turns, or not using or taking advantage of their 
turns, and not working the said cargo as they ought tp 
have done, and according to the force, form, and effect 
of their said promise and undertaking, the said cargo was 
not taken out or received by them the said buyers thereof 
at and after the rate of 40 chaldrons a day, or any greater 
rate or quantity, but at and after a much less late or 
quantity titan 40 chaldrons per day ; and that in conse¬ 
quence and by reason thereof, and of the default of the 
said Defendant* in that behalf, the said ship was kept 
and detained on demurrage, and incumbered with the 
said cargo of coals for a much longer time than *»he 
would have been if their said share or proportion of the 
to aid cargo had been taken out and received at and after 

T 4 > the 
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the rate^bf '4p chalcjrim^ per day, to wit, rot ttwe' oyp’jcj 

of day beyond tie time within which the 
could, apd might, and would, andjpught to haVe been 
taken out and received, if said ttefbqdanto had performed 
fUeli* said promise and undertaking $ and whvsh.detention 
was occasioned by the default of said Defendants in that 
behalf; and that, by reason of the detention aforesaid, 
occasioned by the default of the'said Defendant* in man¬ 
ner aforesaid, the said Plaintiff not only lost and Vas de¬ 
prived of the use and benefit of the said ship fbr and dur¬ 
ing the period aforesaid, and during which she.wa* kept 
on demurrage as aforesaid, but was also obliged to pay, 

^ .and did pay to the meters and public officers appointed 
to superintend, and who did attend to superintend the un¬ 
loading and delivery of the said last-mentioned cargo, and 
to certain coal shippers or heavers who were employed 
on board the said ship for the purposp of delivering out 
and working* het said cargo, and were kept and detained 
on board fbr that purpose, and with and under the im¬ 
pression that the said Defendants would have performed 
their said promise and undertaking, and were unnecessa¬ 
rily detained on board the same by reason of such default 
of the said Defendants as aforesaid, divers large sum*, of 
money amounting in the whole to a large sum of money, 
to .wit, 3L 16a. 3d. There was a second count upon an 
undertaking to clear, not stating the contract; a third 
count for not clearing at the rate and within the time 
provided by 43 Geo. 3. (a) c. 134. s. 37. viz. at the rate 
of 40 chaldrons per day, and a fourth count for de¬ 
murrage. 

This cause was tried before Sir James Mftkffi&dCh. J. 
r at the Guildhall Sittings after last Hilary term* when it 
, appeared that the turns of the Defendants, ft^d the three 
oftei buyers, as to the working of the *>bai$o, were dc- 

I M % * _j_m ■. ,L. . - . . . • . ... • .. . «. 

» elded v 


(«) Local awl personal acts 46 be judicially noticed. 
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cided by lofc,and the Defendants drew the^last lot; that 
the of the cargo commended on the; 3d Decem¬ 

ber 1805, and was proved by the meter to have been 

woiked <t*» follow#: 1 

\ * Oliald Vatts Bask. 


Dec. 3d. 

Tuesday. 

W. H* Jones. 

15 

3 

0 

4th. 

Wednesday. 

ditto. 

SI 

0 

0 


ditto* 

ditto. 

5 

1 

p 

5th. 

Thursday. 

Thanksgiving day 

. 0 

0 

*0 

6th. 

Friday. 

West and Co. 

SI 

0 

0 



ditto. 

10 

S * 

b 



W, Jones. 

sb 

3 

0 

7th. 

Saturday. 

West and Co. 

26 

1 

0 



ditto. 

10 

2 

0 

9tb. 

Monday, 

ditto. 

5 

1 

0 

10th. 

Tuesday. 

ditto. 

10 

2 

0 



W. Jo/rc&t 

26 

1 

0 



ditto. 

15 

<5 

0 



W. Jf.JoiKS. 

10 

2 

0 

11th. 

Wednesday. 

ditto. 

5 

1 

0 



ditto. 

15 

3 

Ak. 

0 



McCarthy. 

10 

0*- 

2 

0 

12th. 

Thursday. 

ditto 

21 

0 

0 



W. Jones. 

15 

3 

0 



MCasthy. 

21 

0 

0 

13th. 

Friday. 

ditto. 

JO 

2 

0 

14th. 

Saturday. 

ditto. 

SI 

0 

0 



ditto. 

15 

1 

0 


* 1 1 days. 


351 

1 

0 

DedW 

k 





Tlmidu^vday 1 

*, ,— *- 






10 days delivering. 


It also that Monday the 9th December w&s a 

rainy day, ajfab that the working o$ the cargo was so far 
impeded by the rain, that only 3 chaldrons and 1 vatt 

were 
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Were unloaded on that day ; that oh the 10th day (exclu¬ 
sive of a Sunday, and the Thanksgiving-day, which inter¬ 
vened) part of the Defendant's coals remained on hoard, 
and that the Defendant's craft did non come alongside so 
soon as they ought to have done. At the rate of 40 
chaldrons per day, each working day, the ship would 
have been cleared in ning^days. The jury, under the 
direction of the Lord Chief Justice, found a verdict for 
the Defendants. 

A rule' Nisi for a new trial having been obtained in 
this term. 


Best Serjt. was heard in support of the rule. By this 
contract the default in unloading within the time speci¬ 
fied, or rather at the »;atc specified, is to be cast upon 
some one of the contracting parties; whereas if the 
words 6i we severally held ourselves liable,” &c. had uot 
been introduced into the contract, all the parties to the 
contract would have been liable as upon a joint contract. 
Forty chaldrons per diem is the rate at which the Defend¬ 
ants agreed to unload the vessel; and if they have not 
fulfilled that part of their contract, it is no excuse to 
allege that the rain prevented them from working 
the whole time, even if that excuse were tiue, 
which, as applied to these Defendants, it is not. in 
cases arising upon charter-parties it frequently happens 
that a ship is detained beyond the day stipulated, and that 
such detention is not imputable to the neglect of either 
party, yet the demurrage is paid by the freighter; nor 
was it ever known that the state of the weather was set 
up as an answer to such his liability. The same rule of 
law is applicable to this contract, and, indeed, if it were 
not, it might be contended with success, that a single 
hour's interruption in the unloading of the cargo by rain 
or any other cause would release the Defendants from 
their contract to unload at the rate of 40 chaldrons each 

day. 



xk the Foutt-sixth Year of GEOEGE III. 


965 


day. According to the plain and obvious meaning of this 
contract, the loss arising from delay in unloading the cargo 
is to fall upon the party whose business it is to unload* 
and not upon the ship owner. The Defendants and their 
co-contractors are in the nature of insurers as to the rate 
at which the cargo is to be taken out. In Cook v. Jen¬ 
nings, 7 T. It. 384. Lord Kenyon says, u if A. covenant 
to in feoff S., A. is not released from his covenant, 
though B. will not accept livery of seisin, unless the act 
be frustrated by the act of the covenantee.” The rain in 
this case is the 3d person that prevents the performance 
of the covenant, and not the covenantee himself. In 
Shuhrick v. Salmond, 3 Burr. 1640., contrary winds and 
bad weather were held to be no excuse to the owner of 
a ship in an action by the freighter for not reaching his 
port of destination by a given day, Lord Mansfield ob¬ 
serving (e the Defendant became 4he insurer of the "risk 
of his getting there before the 1st of March y The 
words in this contract “ at and after the rate of 40 chal¬ 
drons per day” is a positive contract to unload the ship in 
such a time as it can be unloaded in by such a daily dis¬ 
charge. A loss must fail on one of the parties to this 
contract; it ought therefore to fail on the party who co¬ 
venants that no such loss shall happen. 

Sir James Mansfield Ch. J. The dispute between 
these parties turns on the true construction of the con¬ 
tract. I doubted at the trial; but, upon the whole, 1 
thought that the Defendant had done all that he was 
bound to do under bis agreement. The contract is not 
to unload the cargo in a given number of days, nor 18 it 
a joint contract. The w ords of the contract are, “ to be 
sevtT'ally isdiew and received by us respectively from and 
out of the said ship at and after the rate of 40 chaldrons 
per day now this imports that some other person is to 
deliver, and that the Defendants are to take and receive 

only; 
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only j it theft adds, <e to be paid for by 119 severally ac¬ 
cording to our respective proportions.” In another part 
the expression is tt we several! 1 / agree to hold ourselves 
liable” for not fixing the turns; and again at the conclu¬ 
sion of the agreement, “ in casd of subsequent detention 
in working out the cargo, we hold ourselves severally and 
respectively liable for our several and respective defaults.” 
On the part of the Plaintiff it is contended, thpt this case 
resembles those which arise on charter-parties, Where so 
much freight is stipulated for, the cargo being to be de¬ 
livered in a certain number of days undef the penalty of 
incurring 'demurrage. For the Defendants it is insisted, 
that such is not the meaning of the contract, but that inas¬ 
much as each contractor buys a separate part of the car¬ 
go, and each is to be*liable for his own default, none of 
them can ever be obliged to take out more than 40 chal¬ 
drons per day, and tha\ by the aid of mere common sense 
the co'htrapt must be interpreted that if any of the 
parties is prevented from receiving his full 40 chaldrons 
on any one day, not by his own default, but by an acci¬ 
dent, which makes it impossible to deliver so large a 
quantity, the whole time for unloading thereby becomes 
lengthened by the quantity so thrown out of one day, and 
which need not be added to the 40 chaldions of any other 
diy. The persons who make these contracts must be 
understood to make them w ith a view to the numbei of 
craft they can employ. Undoubtedly if on these days 
when they are not unavoidably prevented from faking and 
receiving, they still do not take and receive, they must 
make up the difference by taking and icceiving more on 
some oilier day. The default here seems fa gue fa liave 
arisen from the accident of the 1am having oft fafawf, the 
day ^ made it impossible to take and receive tfie fall quan¬ 
tity , and 1 think, therefore, that the Defendants have 
satisfied the true meaning of the contract taking and 
receiving at and after the rate of 40 chaldrons per day. 
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If such be »ot$fo true construction of the agreement the 
Defendants would have been liable to demurrage, though 
the rain had continued during nine euccessiv e days. It 
has been contended, indeed, that the Defendants, with 
their co-contractors, have, as it were, insured that all the 
coals *?hall be taken o'ut of the ship within a certain time. 
I do not, however, find any foundation for that observa¬ 
tion on the face of the contract. The word c< default,” 
used in the agreement, is a very emphatical word. The 
coals would all have been unloaded if it had not been for 
the wet day. Cap it then be said, in any fair sense of the 
word u default,” that the Defendants are chargeable jn 
consequence of this accident? The contracts entered into 
. in charter-parties are very different from this; for these 
parties expressly stipulate to deliver the cargo within a 
given number of days. But the < onlract here is to receive 
and not to deliver; and the delay 4hat has occurred arose 
from the circumstance of the weather beinff-*>uch -that no 

r i 

delivery could take place. On the fair construction of 
the contract, therefore, that day must be considered as 
no day. Suppose the unloading had gone on regulaily 
for many days at the rate of 40 chaldrons per day, and 
then no sacks could have been procured, w ould the De¬ 
fendants have been guilty of a default in not taking and 
receiving what for want of sacks could not be delivered 
to theln ? It seems to me that any day on which it is im¬ 
possible to fulfil the contract is to be considered as no 
day within the meaning of the contract, each person being 
only liable for his own default, and consequently that 
these Defendants have been guilty of uo breach of their 
Ccnlpa^M^ inasmuch as they are not chargeable with any 
default/ *' v Tbe case of bhubnek v. Salmond has no ap¬ 
plication in this case. 

Y 

Rooke JJ I am of the same opinion. This case does 

not turn upon any general principles of law, but upon the 

Ikh * T . 

peculiar 
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peculiar nature of the contract. Where a contract is ex¬ 
press it must he strictly cotnplied with; but here the con¬ 
tract is very equivocal, and its terms favourable to the 
Defendant. It is not a contract that the cargo shall be 
delivered within nine days; that construction is only im¬ 
plied from the agreement to take and receive them at and 
after the rate of 40 chaldron per day. But nothing can 
be more easy than to specify the precise time within which 
the cargo shall be unloaded, if it be the intention of tho 
parties to have it unloaded within a precise time. The 
parties to the contract make themselves severally liable 
for their respective defaults. In order to see whether the 
Defendants are guilty of any default we must inquire 
whether the coals have been taken and received by them 

c. K 

at and after the rate of 40 chaldrons per day. Within 
the true meaning of the agreement no day is to be deemed 
a day but‘what is suclTin the common course of business. 
In short, the Defendants are to take and receive, if those 
whose business it is to deliver are able to deliver. If the 
contract had been to unload in nine days, then; Sunday 
intervening, the Defendants must have worked double on 
some other day. Such days only as were fit for work ap¬ 
pear to me within the contract. Suppose the servants of 
those whose business it was to deliver had refused to 
work, could any default in the Defendants have arisen 
from such non-delivery? The question, therefore, is, 
Whether on this agreement, if a wet day intervene dur¬ 
ing the early turns, any of the later turns are thereby 
driven to take and receive a larger quantity than at and 
after the rate of 40 chaldrons per day ? The time em¬ 
ployed in unloading is calculated to unload the vessel at 
a certain rate per day, and there is not an additional 
number of craft to remedy the loss of time occasioned by 
each wet day. 


Ciiambre 
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Cham due J. I see this question in a different point of 
view. The contract is certainly rather obscurely worded, 
but were it not for the opinions already delivered, I should 
have no difficulty in construing it to be a contract for the 
unloading of the coals in so many days. It is true the 
agreement does not expressly state that the coals shall be 
unloaded in any specified number of days, but it says 
they shall be taken and received at and after the rate of 
40 chaldrons per day. It becomes, therefore, a mere 
matter of compulation within how many days the cargo 
is to be unloaded. From this computation Sundays and 
Fast or Thanksgiving days are to be excluded, because 
the law excludes them. But 1 cannot think that an in¬ 
tervening wet day is any excuse. On the face of the 
contract there is no impracticability. Indeed it appears 
that G8 chaldrons were taken out on one day; therefore 
it is clear they might all have been removed .within the 
time. Why are we to vary the contract^ r Jjpe'*ontract 
is either to take and receive the coals or pay the demur¬ 
rage. Supposing every one of the nine days to have been 
wet, the loss must have fallen on the bu\ers. The en¬ 
gagement is not express that the cargo shall be unloaded 
within a certain time, but if it be not unloaded that the 
buyer shall pay for the delay. There appears to me 
more difficulty in explaining the contract with respect to 
the defaults of the purchasers, and in deciding how they 
are respectively liable. But in this case there seems to 
be a default expressly fixed on the Defendants. Even 
if we allow them the benefit of the surplus quantity of 
coals removed in some of the days in the preceding turns 
they would not have executed their agreement. I think 
we should be opening a great field for litigation, if, upon 
the construction of these contracts, we were not to hold 
the buyers liable to demurrage, where even by wet wea¬ 
ther they are prevented from taking and receiving the 
coals at the stipulated rate per day j and that we should 

have 
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have to inquire with much minuteness how much of the 
weather was wet and how much dr}. Here the coals 
have not been taken and received at and after the rate of 
40 chaldrons ptr day ; I think, therefore, the Plaintiff is 
entitled to a new trial. 

Rule discharged. 


Mr. Justice Heath Ra« absent during the a hole of thi* terra from indit~ 
position. 
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CASES 

ARGUED and DETERMINED 

IN THE 

Courts of COMMON PLEAS, 

AND 

EXCHEQUER-CHAMBER, 

IN 

Michaelmas Term; 

AND IN THE 

HOUSE OF LORDS; 

In the Forty-seventh Year of the Reign of George III. 


(IN THE HOUSE OF LORDS.) 

Lucena v. Craufurd and Others in Error. 

nnilis was a writ of error, brought to revise the judg- 
menls of the Courts of King's Bench and Exchequer- 
chamber, given for the Defendants in error upon a bill 
of exceptions. 

For an abstract of the record in this case,, see 3 Bos. 
&i Pull. 75. In addition to what is there to be found, it 
is now material to state (what was not supposed to be of 
any consequence at the time of the argument in the Ex¬ 
chequer-chamber) that the first count of the declaration 
Vol. II. U parti- 


July 10th. 
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particularised the periods at which the several ships there¬ 
in mentioned were lost. It averred that the Houghley, 
'with part of her cargo, was lost by perils of the seas on 
the 1st of September 1795; that the Surcheance and her 
cargo were lost by perils of the sea oil the 5th of Septem¬ 
ber 1795; that the Dordrecht was disabled by perils of 
the sea on the 13th of September 1795, but was carried 
into Ireland and there sold, and the cargo brought to 
London ; and that the Zeeleiye was lost by perils of the 
sea on the 20th of September 1795. That the second 
count upon which a* verdict was fonnd for the Defendent 
below averred the interest in the property insured to be 
in his majesty ; that the policy was made on his majesty V 
account, and that the commissioners had given directions 
to the agents to negocistte policies on his majesty’s ac¬ 
count. And that the third count, upon which a verdict 
was also fofln d for the Defendant below, averred that the 
ships an(fc3|<^ were the property of foreigners. 

The Plaintiff in error having assigned the same errors 
as in the Exchequer-chamber, prayed that the judgment 
of that Court might be reversed; for the following 
among other reasons : 

1st, Because a policy of insurance being both in 
form and in substance a contract of indemnity, the party 
who claims the benefit of indemnification under it must 
shevt that a loss has been sustained by him upon the sub¬ 
ject insured, and for that purpose must necessarily prove 
that he had at the time some right of property in that 
subject susceptible of loss or damnification. 

2 d, Because there is a material distinction between a 
contract of wager and a contract of insurance ; the first 
may have for its subject any speculative chance or ex¬ 
pectation, however vague or uncertain, and may be 
claimed without proof of loss or damage having accrued 
to the party for whose benefit it is demanded; but a con¬ 
tract of insurance cannot have such chance or expecta¬ 
tion for its object, because bare chance or expectation, 

though 
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though liable to failure and disappointment, are not sus¬ 
ceptible of loss or damnification, and therefore cannot 
be made the objects of an indemnity, which presupposes 
the loss of some right of property, either in possession or 
in action. 

Sd, Because in the first count of the declaration it is 
alleged by the Defendants in error, that they, as com¬ 
missioners under and by virtue of the said act of parlia¬ 
ment, and the said commission at the time of the sailing 
of the said ships from St. Helena , and from thence until 
the time of the losses, were interested in the said ships 
and goods to the amount of the money insured, and that 
the insurance was made for their use, benefit, and ac¬ 
count, as such commissioners : this is a material allega¬ 
tion, importing that the object of the insurance was an 
interest which the Defendants in error themselves had, 
and disavowing its having been effectecl forftj^e use, be¬ 
nefit, or account of any other persons. 4 ! In maintenance 
of such averment the Defendants in error are bound to 
prove an interest in themselves, which will support an 
insurance made on their own account, and proof of an 
interest in other persons for whose benefit they might 
have made an insurance, cannot upon this record avail 
them. * 

4 th, Because in legal language “ to be interested in" 
or “ to have an interest in,” any given property, does 
not merely denote an anxiety or solicitude for, or even 
an expected benefit from, its preservation. But it im¬ 
ports a right of property in it, either general or special, 
in possession or in action, defeasible or indefeasible. No 
other interest is capable of being vindicated either in 
law, or in equity, or is susceptible of loss or damnifica¬ 
tion, and therefore no other can be made the subject of 
a contract of indemnity. 

5tb, Because the authority, power, and interest of the 
Defendants in error, as commissioners, is founded upon 

U 2 and 


1806. 

Lvcena 


Cravpurd 
and Otken, 
in Error. 




* LtC ENA 


r. 

Cbaufurd. 
and Others, 
in Error. 


CASKS in MICHAELMAS TERM 

and circumscribed by the act of 35 Geo 3- c. 60. s. 21.; 
and the commissioners granted by his majesty neither did 
nor could exceed the powers given by that act. The 
Defendants in error are thereby authorised to take into 
their possession and under their care, all ships and car¬ 
goes belonging to the inhabitants of the United Provinces 
which had then been or might thereafter be detained in 
or brought into the ports of this kingdom. The power, 
authority, and interest of the Defendants in error, is con* 
fined to ships and cargoes, “ detained in or brought into 
the ports of this kingdombeyond that description of 
property they had neither power, authority, or interest. 
As agents they had no other ships or cargoes to take care 
of, and as commissioners they could not have property or 
interest in any, except thdse which the statute and their 
commission, had actually attached upon. When the 
ships in quaU bn sa iled from St. Helena they had not been 
detained in or orought into the ports of this kingdom, 
and did not come w’ithin the description of property in 
or over which the Defendants in error, had any sort of 
interest, power, or authority. It is not therefore true, 
as they have alleged, that they as commissioners were 
interested in the said ships and goods, at the time of their 
sailing from St. Helena , though they might possibly be 
anxious and solicitious for, and expect a bene tit from, 
their being brought into the ports of this kingdom, and 
thereby placed under their power and authority. As 
commissioners they could not possibly have any other de¬ 
scription of interest in these ships or cargoes before their 
arrival in England. 

6 th, It is stipulated by the-policy, that the adventure 
on the goods to be insured by it, should begin from their 
being loaded on board the ships at St. Helena. The 
loading of the goods at St. Helena is therefore a con¬ 
dition precedent to the inception of the risk upon them, 
and it not appearing upon the record that this condition 

lias 
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has been complied with, but on the contrary it being 
stated in the declaration, by the Defendants in enor, 
that the goods were not loaded at St.Helena, the Plain¬ 
tiffs in error cannot be compelled to perform their part of 
the contract. 

T. Erskinb. 

P. Giles. 


1806. 

LUCENA 
P. 
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The Defendants in error prayed that the said judg¬ 
ment might he affirmed ; for the following among other 
reasons: 

1st, Because the ships and goods whereon the assur¬ 
ance was made were ships and goods belonging to the 
inhabitants of tile United Provinces , intended and di¬ 
rected by his majesty to be brought into the ports of this 
kingdom, and under the circumstances in which they 
stood, when they were iustTfed, would, if pthey bad ar¬ 
rived in this kingdom, have come to tye'-gros^fession and 
been under and subject to the management, sale, and 
disposition of the Defendants in error, as commissioners 
by virtue of the before mentioned commission and act of 
parliament, which in express terms authorized them to 
take into their possession, and under their care, and to 
manage, sell, or otherwise dispose of, ships, goods, and 
effects belonging to the inhabitants of the United Pro¬ 
vinces, which had been or might be detained in or 
brought into the ports of this kingdom, and although 
those ships and goods were (after making the insuiance, 
upon the breaking out of hostilities between this king¬ 
dom and the United Provinces,) condemned in the High 
Court of Admiralty, as prize, yet that did not vary the 
destination or disposition of those ships and goods, espe¬ 
cially as his majesty, in his instructions to the Court of 
Admiralty for the adjudication of such ships and goods 
as prize, has expressly reserved to ilie Defendants in 
error the care, sale, and management thereof, as well 

before 
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before as after final adjudication, according to the pro* 
visions of the said act. 

(2d, Because the defendants in error (in the event of 
the ships and goods insured coming into this kingdom) 
were by the act of parliament and commission constituted 
trustees or consignees thereof, and would have had a 
power to take them into their custody, and to manage, 
cell, or otherwise dispose of them for the benefit of his 
majesty, or such others as might be beneficially entitled 
thereto ; and nothing but the perils and dangers insured 
against by the policy could prevent those ships and 
goods from actually coming to the custody, possession and 
power of the Defendants in error under the act of par¬ 
liament and commission. Such a contingent interest, it 
is submitted is an interest upon which a legal and valid 
assurance may attach, the object of it not being gaming 
or wagerina. but really aTid bond fide to secure to the 
Defendants ^PTffor, as trustees or consignees for others, 
the benefits which would accrue if the insured property 
arrived, and which would be lost if that property were 
lost. 

V. Gibbs. 

J. A. Park* 
G. Wood* 


The case was argued during Trinity term 1804, at the 
bar of the House by Erskine and Giles for the Plaintiff 
in error, and by Gibbs and Park for the Defendants in 
error. 

On the motion of the Lord Chancellor (Eldon) the fol¬ 
lowing questions were proposed to the learned J udges on 
the 4th of February 1805. 

1st, Whether regard being had to the true meaning 
and legal effect of the act of the 35th year of his majes¬ 
ty’s reign, in the first coant of the declaration mentioned, 
and the royal commission in the said count mentioned, 

bearing 
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bearing date the 13 th day of June 1795, it was or was 
not in law competent to his majesty to order the several 
ships, goods, and merchandizes in the said first count 
mentioned as belonging to subjects or inhabitants of the 
United Provinces , and therein mentioned to have been 
taken and seised at sea by the commander of one of his 
majesty's ships of war to the intent that the same might 
be brought into the ports of Great Britain to be restored 
('after the same had been so taken and seized) to the sub¬ 
jects and inhabitants of the said United Provinces to 
whom they respectively belonged, either whilst such 
ships and goods were upon the voyage in the said count 
mentioned, and before they were brought into the ports 
of Great Britain , or upon their arrival iu such ports, or 
to order and direct such shi^S and goods to be carried 
into any ports of Great Britain? 

2nd, Whether, accordiug^io the true intent, meaning, 
and legal effect of the said act of patt^i^nt^and com¬ 
mission, and regard being had to his majesty's legal right 
and interest in the property of enemies taken and seized 
before hostilities, but remaining at the time when hostili¬ 
ties take place in possession of those who by his orders 
had previously taken and seized the same, the plaintiffs 
in this case, as such commissioners, as in the first count 
of the declaration mentioned, had any and what legal 
interest in or authority to take into their possession and 
under their care, and to manage, sell, and dispose of ac¬ 
cording to the said act of parliament and commission, 
and such commissioners as aforesaid, all or any of the 
ships mentioned in the said count, or their cargoes, which 
arrived in the ports of Great Britain after the issuing of 
his majesty’s proclamation of the loth day of September 
1795, proved and given in evidence to the jury in this 
cause, or after hostilities were commenced by bis ma¬ 
jesty against the United Provinces in the declaration men- 
tiond? 

U 4 
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3d, Whe- 



276 


CASES in MICHAELMAS TERM 


1806 . 

Luckna 


V. 

Chaufurd 
and Otlim, 
in Error. 


3d,Whether upon the matters appearing to have been 
produced and given in evidence in this cause, if true, the 
Plaintiffs, notwithstanding such act and commission as 
aforesaid, were duly and effectually constituted agents on 
behalf of his majesty for the care and management of 
such of the several Dutch ships mentioned in the order 
of council of the 26th of November 1795, (given in evi¬ 
dence in this cause) to have been sent into the kingdom 
of Ireland , as are mentioned in the 1st count of the said 
declaration, and in the said order, and the sole interest in 
which ships so sent in is by the said order alleged to be 
vested in his majesty. And whether after such order, 
and after the Plaintiffs took possession in Ireland , and after 
such declaration of hostilities as aforesaid, the authority 
of the Plaintiffs to continue such ships under their care 
and management in Ireland , or in Great Britain , was an 
authority t o foe considered in law as vested in them as 
such comniissipftfrs as in the declaration mentioned by 
virtue of the said act of parliament and commission afore¬ 
said, or as agents appointed by the said orders in couucil, 
regard being had to the effect of the said proclamation 
of the said loth September 1795, and the proceedings and 
benteuces of the high Court of Admiralty given in evi¬ 
dence in this cause ? 

4th, Whether upon the several matters produced and 
given in evidence to the jury in this cause, if true, the 
said ships and goods in the declaration mentioned to have 
been lost, as to each of the said ships respectively, and 
the goods laden on board each of them respectively, re¬ 
gard being had to the respective times of the losses 
thereof as stated in the first count of the declaration, and 
the date of such pr6clamation as aforesaid, and all the 
matters produced in evidence, and to such orders and 
directions, if any, as his majesty might lawfully give re¬ 
specting the restoration thereof to the subjects and inha¬ 
bitants of the United Provinces , to whom they had be¬ 
longed. 
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longed, or respecting their destination to other ports 
than those of Great Britain , were ships and goods which 
according to the legal meaning of the averment in the 
said first count in the said declaration, if they had arrived 
at the port of London from the voyage in the declaration 
mentioned, the Plaintiffs as such commissioners as in the 
declaration mentioned were and would upon such arrival 
have been authorised to take into their possession and 
under their care, and to manage, sell, and dispose of, 
according to the effect and form of the said commission 
and act of parliament, as the plaintiffs have in the first 
count of their declaration alleged ? 

Ath, Whether upon the several matters so produced 
and given in evidence, if true, and such regard being had 
as aforesaid, the Plaintiffs, as? such commissioners ac- 
aforesaid, under and by virtue of the said act of parlia¬ 
ment and commission, were at the time of th* sailing of 
the ships in the said count of the declaration mentioned 
respectively from St. Helena, as in the said count is men¬ 
tioned, and from tbencc, and until, and at the time of 
the several losses herein mentioned interested in the said 
ships and goods in any and what manner, and according 
to the legal meaning of the said word u interested,” as 
used in the first count of the declaration ; so that a legal 
and valid assurance could be effected on the said goods, 
and on the bodies of the said ships, by the Plaintiffs as 
such commissioners for their use, benefit, and account as 
such commissioners ? 

6th, Whether if the said several averments, or either 
of them according to the legal import thereof, are or is 
not made good by the several matters produced and given 
in evidence in this cause on the part of the Plaintiffs, the 
Plaintiffs can in point of law be considered as having 
maintained the issue on their parts ? And whether such 
averments, or either of them, are necessary to be made 
good in this case, or can be rejected as surplusage? 
Whether after the passing of the 19 Geo. 2. c . 37. it was 

necessary 
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necessary in the law in a declaration in an action brought 
upon a policy of assurance effected upon a British ship 
for the Plaintiff in such action, to make any averment 
touching his interest therein, which was not necessary to 
be made in such declaration previous to the passing of 
that act of parliament ? 

7tb, Whether the said Plaintiffs, as such commission* 
ers as in the said first count of the said declaration men* 
tioned, had in law any such interest in the bodies of the 
said ships respectively, and goods laden therein respect* 
tively and assured, as was capable of being abandoned 
by them in any circumstances as such commissioners or 
otherwise to the assurers, and more especially after the 
issuing of the said proclamation of the 15th September 
1795 ; and if nor, whether their incapacity to make such 
abandonment does in law in any manner affect the vali¬ 
dity of the assurance stated by the said first count to have 
been made "as therein is mentioned ? 

8tb, Whether assuming that the Plaintiffs, as such 
commissioners as aforesaid, would be entitled to a reason¬ 
able recompence or profit for service to be performed in 
respect to the ships and goods in the first count men¬ 
tioned, in case the same should arrive in a British port, 
their title to such recompence or profit was by law in¬ 
surable against marine risques happening antecedent to 
their arrival, and consequently previous to the period of 
such service. And in case the same was by law insurable, 
was it necessarythat the assurance should be made con¬ 
formable to the enactment in the first section of the act 
19 Geo . 2. c. 37 ? And can the policy of assurance in the 
first count of the declaration in this case stated be con¬ 
sidered as a policy effected on such interest of the com¬ 
missioners, if such they had, and the same is an insur¬ 
able interest ? 

The learned Judges not being agreed upon all the an¬ 
swers to be given to the above questions, delivered their 

opinions 
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opinions in the following order, on several days, in the 
months of June and July 1806. 

Graham Baron (a), Chambre J., Le Blanc J., 
Lawrence J., Rooke J., Grose J., Thompson Baron, 
Heath J., McDonald Ch. Baron, and Sir James 
Ma nsfield Ch. J. of the Common Pleas. 


1806. 
LUCENA 


». 

CHAUFUItn 
and Others, 
in Error- 


Upon the first question the learned Judges were una¬ 
nimously of opinion that it was in law competent to his 
majesty to order the several ships, goods, and merchan¬ 
dizes in the first count of the declaration mentioned to 
be restored to the subjects and inhabitants of the United 
Provincesy to whom they respectively belonged, cither 
while such ships and goods were upon the yoyage and 
before they were brought into the ports of Great Britain , 
or upon their arrival in such ports, or to order such ships 
and goods to be carried into any ports othef than the 
ports of Great Britain. They thought that the words of 
the 35 Geo. 3. c. 80. s. 21. empowering his majesty to 
authorize the commissioners to take such ships and car¬ 
goes into their possession and under their care, and to 
manage, sell, or otherwise dispose of the same to the 
best advantage, must be confined to a disposition of such 
ships and cargoes of a similar nature to what is expressed 
by the accompanying words, namely, a disposition, the 
object of which should be to prevent the ships and goods 
from perishing, and that as there was nothing in (he act 
of parliament restraining the king’s prerogative, his right 
to restore the ships and cargoes to the Butch owners 
could not be taken away; though with regard to such 
ships and cargoes as had actually arrived in the ports of 
Great Britain , and been taken possession of by the com- 
m issioners, some of the learned Judges observed that a 

Ca) Mr. Baron Sutton not having when the case was argued, gave no 
been upon the bench at the time opinion. 
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further order of Council might perhaps be necessary to 
authorize the commissioners to restore them. 

To the second question, Graham Baron, Rooke J., 
Grose J., Heath J., and Sir Jamf.s Mansfield Ch. J., 
answered in the affirmative, and argued in substance as 
follows.—It is clear that the declaration of hostiliea 
gave to the king an inchoate exclusive right to whatever 
of these ships and goods was liable to be condemned as 
prize, and that the king had the sole right, if he had 
been pleased to exercise it, of taking all these ships on 
their arrival in Great Britain or elsewhere into his own 
possession, and under his own care, and of appointing 
agents and disposing of them as he might think lit. But 
at the date of the act of parliament and commission, and 
when the order for the seizure of these ships was issued, 
the event of a commencement of hostilities was un¬ 
doubtedly in contemplation. It might almost be said to 
have been impending and foreseen as unavoidable. It 
could not therefore have been the intention of the le¬ 
gislature or of the king to appoint a commission at great 
expence, and with great preparation, which an event so 
probable and imminent was ipso facto to annul. No¬ 
thing can be more general than the words of the com¬ 
mission ; they refer to ships which were seized, or ordered 
to be seized, without any limitation of the time when 
the power of the commissioners should cease. Nor is 
there any reason why the event of hostilities should make 
any difference. Though the king was put in the place of 
the Dutch proprietors, the objects of the commission re¬ 
mained essentially the same. It was not an ordinary case 
of prize. Many of the Dutch proprietors were known 
to be well affected to this country; many might be 
expected to take refuge here. It was a principal object 
of the commissioners to inquire how they stood affected, 
and to dispose of the property accordingly. Powers in 

amity 
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amity with this country, neutrals, and British subjects 
on the faith of the neutrality of Holland, had embarked 
large property on board these vessels, and these interests 
could only be provided for by a special commission. The 
power of these commissioners was much more extensive 
than that of prize agents; for the power of a prize agent 
extends only to the taking care of a ship and managing 
it during the existence of a suit in the Admiralty court* 
No person could possibly suffer from the continuance of 
this power in the commissioners : they were to take 
possession and manage for the benefit of those who might 
be ultimately entitled, whether the Dutch owners or the 
king. Th£ king might certainly have revoked this pow'er 
if he had thought fit; but he .has not done so by any 
public act or declaration. Tlie crown appointed them 
prize agents for the purpose of giving them as much 
power over the ships in question in the ports of^ Ireland 
as they had under the original commission in the ports of 
this kingdom, and to enable them to bring the ships 
within their jurisdiction as commissioners. This inter¬ 
pretation is warranted by the king’s instructions to the 
Court of Admiralty, dated the 10th day of October , 
which were given almost a month after the declaration of 
hostilities (15th of September ), and.which suppose that 
the commissioners may take possession of ships after that 
time to be brought into Great Britain . They direct the 
Admiralty to proceed to the adjudication of such ships, 
&c. “ of which possession had been taken or should be 
taken by the said commissioners,” and reserved to' the 
commissioners the care, sale, and management there¬ 
of, as well before as after final adjudication. In the 
ordinary course of proceedings prize agents would be 
appointed for the management of these ships; but by 
these instructions the king, without conferring any nciv 
power on the commissioners, reserves to them the care, 
sale, and management of the ships. According to the 
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argument, therefore, of the Plaintiff in error, the king 
encourages the commissioners unlawfully to take posses¬ 
sion of these ships, and then directs the ordinary course 
of the Admiralty Court to be suspended in their favour 
that they may exercise a power which they illegally 
assumed to themselves. The special pleader who drew 
the case of the plaintiff in error seems to have been aware 
of the importance of those words of the instruction (a), 
which refer to a future taking possession of ships and 
goods, and has omitted them : this omission can hardly 
be supposed to have arisen from mistake: it was indeed 
a singular omission, when so much had been said about 
the supposed contingency of the power of the commis¬ 
sioners : for the ships in question had not arrived, and 
never could arrive before the declaration of hostilities. 
It seems therefore to have been the intention of the 
crown that these persons 'should act as commissioners 
within, sfhd as prize agents without the realm. There 
can be no implied revocation contrary to the manifest 
intention of the crown. Nor can a grant of the crown 
enure to a double intent, as the grant of a subject may. 
If a subject grant lands to his villein, it shall operate not 
only as a conveyance of the lands, but as an enfranchise¬ 
ment ; it is not so in the case of the crown: this was laid 
down in Plozcd. Com . 502. In the case of Sir Walter 
Raleigh it is well known that when under sentence of 
death he consulted Sir Francis Bacon , then SolicitoT- 
General, whether he should sue out his pardon ; who 
advised him not to do it, and told him that the granting 
a commission would operate as a pardon, and recom¬ 
mended him to apply for one, which he did; but his 


(<t) In stating the instructions to sioners, &c. reserving to the said 
‘ the Admiralty of the 10th October commissioners the care, Sale, and 
1795, to “ proceed to the adjudi- management thereof}'' the printed 
cation of such ships and goods of case ofthe Plaintiff in error omitted 
which possession has been taken or the words “ or shall be taken." 
shall be taken, by the said commis. 
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expedition having failed, he was taken up under his 
former sentence ; he produced his commission, and urged 
his right to a pardon; but found, to the cost of his life, 
that he had been ill advised. It has been insisted that 
a state of war divests the commissioners of all the powers 
granted by the commission. To this it may be answered, 
that a change of circumstances alone will not operate as 
a revocation. There must be an absolute repugnance and 
inconsistency. But here the letters of reprisals, if a re¬ 
vocation, would operate against the declared intention 
of the crown; which could not be even in some cases of 
private grants. Thus in the case of the statute of uses, 
the statute says that the uses shall never be executed con¬ 
trary to the intention of the party : the intention of the 
party shall prevail over the positive words of the act of 
parliament. Certainly the officers of the crown, in 
drawing the instructions to the Admiralty did not con¬ 
sider the power of the commissioners as revoked. But 
admitting that they were, the consequence now con¬ 
tended for might not follow; A policy of insurance is 
assignable, and if the crown had appointed other persons 
as prize agents, there is no reason why the commissioners 
might not by order of the crown have been authorized 
to assign the policy. Then being the same persons, there 
can be no assignment; but they ought to have the same 
benefit as prize agents as they would have had if there 
had been no prize agents, or hostilities had not com¬ 
menced ; and this benefit they may have consistently 
with the averments of the declaration; for though a po¬ 
licy may be assigned by the law merchant, yet the action 
must be brought in the name of the original insured. 
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Chambre J.,Le Blanc J., Lawrence J., Thomp¬ 
son B., and Macdonald Ch. B. answered in the nega¬ 
tive, and argued thus:—The king has the sole right and 

interest in enemies property from the time when hostili¬ 
ties 
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ties commence : this appears by the adjudications of the 
Admiralty. The orders in council of January 1795 were 
made for the purpose of offering protection to those in¬ 
habitants of the United Provinces who entertained a fa¬ 
vourable disposition towards this country, by opening our 
ports for the reception of their ships ; but neither these 
orders nor the acts past in aid of them assume any do- * 
minion over the property; but on the 9th of Felnruary it 
was thought necessary to have recourse to other measures, 
and to use force with respect to ships not meant to be 
sent here, but going either to or from Dutch harbours, 
and instructions were given for their seizure and deten¬ 
tion, and an order for that purpose transmitted by the 
Admiralty to the commanders of ships of war. On the 
16th of March 1795 an act passed for the further protec¬ 
tion of the property voluntaiily brought in, and on the 
22d of May, the 35 Geo. S > c. 80. (being the act referred 
to in tty? question) passed. The subject of this latter 
act, and the commission to the Plaintiffs, w r as the Dutch 
pioperty‘which was or should be seized and detained in 
pursuance of the instructions of the 9th of February. 
The instructions are to bring into British ports all Dutch 
vessels bound to or from any ports in Holland , in order 
that they with their cargoes, being Dutch property, may 
be detained provisionally. The title of the act is, u An 
act to make further provision respecting ships and effects 
coming to this kingdom to take the benefit of his majesty's 
orders in council of the iGlli and 21st of January 1795, 
and to provide for the disposal of other ships and effects 
detained in or brought into the ports of this kiugdom 
thus distinguishing between the two classes of property. 
The object of the first twenty sections is to protect pro. 
perty voluntarily brought in, and to authorize the disposal 
of it by the owners without subjecting it to any hostile 
restraint. The subject of the 21st section, which autho¬ 
rizes the commission and defines the powers and duties 

of 
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of the commissioners, is property detained by force. 
That section recites, that several Dutch ships and pro¬ 
perty had been or might be detained in or brought into 
this kingdom, and might perish or be greatly injured if 
some provision was not made respecting the same , and 
then authorizes the Crown to appoint commissioners to 
take such ships and cargoes into their possession and under 
their care, and to sell the same. The property therefore 
subjected to the commissioners was only property detained 
by force, and not detained as prize, or for the immediate 
purpose of changing the propci ty, but ill the language of 
die instructions detained provisionally. Of the uature of 
the instructions there can be no doubt. The relation 
between the United Provinces and this country was am¬ 
biguous. It was probable digit the former might soon 
assume the character of enemies, but they had not done 
so ; nor was it resolved to treat them as enemies, though 
they could not be trusted as friends. A provisional de¬ 
tention of property therefore was resorted to as a mea¬ 
sure of caution; and what could be the meaning of 
detaining it provisionally, but that the detention should 
cease when the relative state of the two countries should 
be decided, either by the restoration of amity, or the 
commencement of hostilities. Doctor Johnson, in ex¬ 
planation of the word provisionally, refers to Locke on the 
Human Understanding, who relates a story of an abbot 
of St. Martin, who when he w r as born had so little the 
figure of a man, that it bespoke him rather a monster: 
it was for sonic time under deliberation whether he 
should be baptized or no; however lie was baptized, and 
declared to be a man provisionally , of w liicli Mr. Locke’s 
explanation is, “ till time should shew what he would 
prove so here the word provisionally cannot be under¬ 
stood otherways than as limiting the detention till time 
should shew' what the Dutch would prove. The recitals 
of the act, the natures of the powers, given to the com- 
Voh. II. X missioners, 
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missioncrs, and the inconsistency of some of them with 
the rights of the original owners, when force could no 
longer be used with propriety, and with the rights of the 
captors, and the jurisdiction of the courts of .Admiralty 
after hostilities, still more plainly demonstrate the intent 
to limit the operation of the act and the authority of the 
commissioners to property provisionally detained. The act 
recites that the ships or caigoes might perish or be injured, 
and tlieie being no captors interested or any Court of 
competent jurisdiction to interpose, commissioners are 
appointed and authorized to sell. But when the cause 
of provisional detension had ceased, and the rights of the 
parties either as original owners or captors been ascer¬ 
tained, how could sales by the commissioners be recon- 
cileable with the undoubted rights of the owners, or the 
captors, the law of nations, or the security of purchasers. 
Before the commencement of hostilities it was doubtful 
whether any act of the subjects of this country respect¬ 
ing the custody, sale, or disposition of this property could 
by the common law be justified, or any property legally 
conveyed to a purchaser of any of those articles of which 
an immediate sale might be necessary or convenient. 
This state of things called for the interposition of the 
Legislature to legalize such acts as w ould otherwise have 
remained without the protection of the law'; but the 
moment hostilities W'ere proclaimed, the necessity of those 
provisions ceased, and the property became subject to the 
known and established rules of pioceeding and manage¬ 
ment. The act and commission were intended to supply 
an authority where it was wanted, and there seems to be 
no reason to extend it to matters for the preservation of 
which a sufficient authority existed as the law then stood. 
Nor can the act be intended to narrow the light of the 
Crown by subjecting it to the control of the Privy Coun¬ 
cil in cases where the king by law might act without 
consulting them. 


To 
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To the third question Graham U., Rooke J., 
Grose J., Heath J., and Mansfield CIi. J. answered 
in the affirmative, that the plaintiffs were duly constituted 
prize agents of the Dutch ships sent into Ireland , and 
that they exercised their authority in Ireland iu that cha¬ 
racter ; but that their appointment as prize agents in 
Ireland was not inconsistent with nor in any respect in¬ 
tended to revoke or abridge their power as commissioners 
in England. And that as soon as the four ships men¬ 
tioned in the declaration were brought by the king’s 
orders into the ports of England , their authority as com¬ 
missioners attached upon them. And they relied upon 
the reasons given in auswer to the last question. 
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Chambre J., Le Blanc J., Lawrence J., Thomp¬ 
son B., and Macdonald Ch. B. answered, that the 
Plaintiffs were duly constituted prize agents of the said 
ships, and that their authority to continue* 6uch ships 
under their care and management as w r ell in Great Eri- 
tain as in Ireland was vested in them as agents appointed 
by order of council, and not a9 commissioners under the 
act. This answer they considered as following of course 
from the opinion before given, that after the commence¬ 
ment of hostilities the plaintiffs could only act under a 
new authority derived from the Crown, and not by vir¬ 
tue of the act of parliament. And with respect to the 
reservation contained in the order of council of the 10(li 
of October 179o> they thought that it did not warrant 
any inference to the contrary. The only effect of that 
icservation being to limit their authority as prize agents 
by the powers which they enjoyed as commissioners. 


To the fourth question, Graiiam B., Rooke J > 
Grose J., Heath J., and Sir James Mansfield Ch.J. 
answered in the affirmative, considering the authority' of 
the commissioners as subsisting notwithstanding the com¬ 
mencement of hostilities. 

Le 
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Le Blanc J. also answered in the affirmative. He 
said that it appeared clearly from the subject matter of 
the first count, that the averment in question was not 
meant to convey an unqualified proposition, the authority 
of the commissioners being expressly set forth and de¬ 
fined ; that the legal meaning of the averment, therefore, 
ought to be taken according to the state of things at the 
time of effecting the policy, without regard to possible 
contingencies, in which sense the averment was true. 
That if the averment was to be taken in an unlimited 
sense, it was impertinent and unnecessary to maintain the 
action; the ships having been already sufficiently de¬ 
scribed in the declaration to shew that they fell within 
the description of the act of parliament, and were the 
objects of the commission at the time when the policy 
was effected. 

Ciiambbe J. answered in the negative. lie said, that 
if the ships had arrived at the port of London, the Plain¬ 
tiffs as commissioners would not have been authorized to 
take possession of them unless they had arrived before 
hostilities. That the Zeelelye , if she had come in at all, 
must have come in after that period, being at sea upon 
her voyage after the proclamation; and though the others 
which were lost, might but for that loss have arrived 
before hostilities, yet they might not have arrived till 
after ; and that being a matter of uncertainty, the aver¬ 
ment was not made out in proof either in respect of the 
Zeelelye , or of the other three ships, or any of them. 


Lawrence J., Thompson B.,and Macdonald Ch.B. 
said, that as the Zeelelye was not lost till after hostilities 
the commissioners would not have been entitled to take 
possession of her if she had arrived, inasmuch as she 
could not arrive till after the proclamation. And with 
respect to the other ships, as they come within the de¬ 
scription 
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scrip tion of the act of parliament and commission, if they 
bad arrived before the proclamation or any order for re¬ 
storation, they would have been ships of which the com¬ 
missioners would have had a right to take possession 
within the legal meaning of the averment, but not if the 
proclamation or any such order had been made before 
their arrival. 

To the fifth question Graham B., Le Blanc J, f 
Rook J., Grose J., Heath J., Macdonald Ch, B., 
and Sir James Mansfield CIi. J. answered in the 
affirmative as to all the ships, and argued in substance 
as follows:—1’he subject of the present insurance being 
the ships and goods themselves, and not any profit o r 
commission expected to arise from the sale, management, 
or disposition of them, the arguments which are founded 
upon the uncertainty of such interests may be laid out of 
the question. There can be no doubt that the ships and 
goods were insurable : but the question is, tiiielher the 
commissioners had a sufficient interest in those ships to 
authorize them to effect the insurance. The peculiar 
circumstances which attended the property insured are 
stated in the declaration : the act of parliament and com¬ 
mission are referred to; the seizure of the ships at sea fur 
the purpose and to the intent of their being sent to this 
country and put into the possession of the commissioners 
is stated, and that the Plaintiffs effected the policy on 
those ships by name, not naming themselves individually 
as making the insurance, but as commissioners for the 
sale of % Dutcli property. It is with reference to these 
premises they aver, that they as such commissioners were 
interested, and that the insurance w r as made for their 
use and benefit as commissioners. The nature of their 
connection with the property insured appears from the 
previous part of the declaration. They claimed no bene¬ 
ficial interest in it; they were merely consignees, agents*. 
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or trustees for others; and to make the whole declara¬ 
tion consistent, the averment must be taken to import* 
what the words will fairly admit, that the insurance was 
made for the benefit of those, for whose benefit the 
Plaintiffs were authorized by the act of parliament and 
commission to manage the property as consignees; that 
is, in the present instance, for the king. A consignee 
without any beneficial interest in himself is agent for the 
consignor, and may insure for his benefit: and if such a 
consignee were to state in his declaration the circum¬ 
stances of the consignment of goods to him to manage, 
sell, and dispose of for certain persons abroad, might he 
not aver the interest in himself as such consignee; and 
would not such an averment, coupled with the disclosure 
of his having no interest but for the consignors use, be 
equivalent to an averment of interest in his consignors ? 
If the words, “ for their use and benefit,” should be 
thought repugnant to this construction, those words may 
be rejected as surplusage; for the averment is to be con¬ 
strued according to the apparent intention, according to 
the rule ut res magis xaleat quam pereat. Besides, upon 
the arrival of these ships the whole legal interest would 
have vested in the commissioners, though subject to the 
trusts specified. And as the la\v does not regard the use 
or trust of a chattel, they were at liberty in insuring to 
aver the interest in themselves. It was the clear inten¬ 
tion of the act of parliament and commission that the 
commissioners should have the care and management of 
these ships and goods in as effectual a manner as the 
owners would have in ordinary cases; and they would 
certainly fall very far short of their purpose if they did not 
extend to give the commissioners a power to insure. The 
operation of the act and commission was to constitute the 
commissioners parliamentary trustees or consignees of the 
property; and vested in them an insurable interest for 
the benefit of those who might ultimately be entitled. 

To 
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To such persons, whoever they might be, the Plaintiffs 
having insured in their character of commissioners, would 
be accountable for the produce of the insurance, as much 
as for the sale of the property itself if it had arrived. 
It was their duty to provide for the security of the pro¬ 
perty till the event should happen which would enable 
them to take possession; and in insuring they only fol¬ 
lowed the provisions of the act of parliament, and the 
commission founded upon it. The Dutch owners know¬ 
ing nothing of the situation of the property could make 
no insurance. But if the commissioners were trustees, 
they were authorized to act respecting the property as if 
it was their own, for the manifest bendit of the cestui/ que 
trust. If the commissioners bad been ordered by the crowu 
to insure, there can be no doubt that it would have been 
their duty to have obeyed : and whether they had any 
directions is a matter of private trust, not now to be in¬ 
quired into. The insurance being for. file benefit of those 
ultimately entitled, the approbation of the crown may be 
pre.sutiled. It is not necessary to consider whether if a 
mere stranger were to insure a ship, and such insurance 
were afterwards to be ratified by the owner, it would be 
valid. But there does not appear to be any rule of law 
to prevent it. it is not against the 19 Geo. *2. The in'* 
snraucc would be made by such person bond fide as agent 
for the owner, and if ratified why should it not, like -any 
other contract, be binding ou the parties? Ifthisbeso 
with respect to a private individual having no connec¬ 
tion with the property, a fortiori the insurance by these 
commissioners must lie good. Though a consignee be 
usually appointed by bill of lading, it is not necessary to 
invest a person with that character. Mr. Justice Duller, 
in the case of Wolf v. florncaslle, 1 Dos. # Pul. 
defines a consignee to be a person residing at the port of 
delivery, to whom the goods are to be delivered ou their 
arrival. A consignee, as distinguished from a vendee, is 

the 
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the mere agent of the consignor: and such a consignee 
may be appointed by any direction, verbal or written, to 
the captaiu to deliver the goods to such particular person, 
or by a letter to the person himself requesting him to take 
care of the goods upon their arrival. Where then is the 
difference between such a consignee and these commis¬ 
sioners ? The ships were directed by the person who had 
the possession and power to direct the voyage to Great 
liritain ; and the commissioners were appointed to re¬ 
ceive the ships and cargoes, and to manage and dispose of 
them upon their arrival. What is the effect of the most 
solemn appointment of a consignee different from this? 
Wlmt greater interest, or closer connection with the ship 
does he acquire? If then (here be no difference, no one 
ever questioned tint a consignee or agent of (he descrip¬ 
tion spoken of, might make an insurance for the benefit 
of the owner and person entill/ed, and for w hom he as con¬ 
signee is aujhorize^l to act. But (he interest of the com¬ 
missioners is objected to on account of its contingency : 
that it depended upon the continuance of his majesty’s 
intention, and that if the king had thought proper to 
restore these ships to the Dutch owners, or to alter their 
destinations, the authority of the commissioners would 
never have attached. But a vested interest is not neces¬ 
sary to give the right of insuring. The commissioners 
had a contingent interest; and supposing the intentions 
of the crown to remain unaltered, nothing stood be¬ 
tween them and the vesting of that coutignent interest 
but the perils insured against. It is stated that they cau- 
not be entitled to an indemnity : for they had nothing to 
lose. But in fact they lost by the perils of the sea what 
but for those perils w r ould have vested in them absolutely. 
At the time beth of die insurance and the loss, their title, 
like that of a consignee, was inchoate: occupancy was 
necessary to perfect it. It is true that their interest was 
r evocable. But so is that of a consignee. The owner 
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may at any time appoint another consignee or agent; he 
may change his intention in the course of the voyage. 
It is very common to direct the captain to touch at parti¬ 
cular ports for new instructions. The powers of a con¬ 
signee therefore are not more permament than those of 
the commissioners. Many instances also may be put of 
contingent consignments; as a consignment to A at 
London , if the ship loses her market at Calais ; or to A., 
if living when the goods arrive, and if not, to B.; or to 
A. upon condition that he accept certain bills; in all these 
cases, and many others, as if the consignee became in¬ 
solvent, and the goods are not paid for or the importation 
be prohibited by the Government of the country; the 
interest may be prevented from vesting by other events 
than the perils insured against, -and yet this possibility of 
countermand will not prevent the consignee from in¬ 
suring. Where there is an expectancy coupled with a 
present existing title, there is an insurable interest. It 
is argued that the title of the commissioners was contin- 
gent, because the ships which were the subject of their 
authority might never arrive. But although it was mat¬ 
ter of contingency whether any ships would arrive upon 
which this right could operate, the right itself was not 
contingent. Antecedent to the arrival of any ships, the 
commissioners were invested with a right to take into 
their possession all ships of the description mentioned in 
the act of parliament which should arrive: and it might 
as well be insisted that the power of justices of the peace, 
or of the judges of assize, who act under a com¬ 
mission from the crown, was contingent, because no 
felony might be committed which could be the subject 
of their jurisdiction. The interest of the commissioners 
was very different from that of a prize agent, where the 
title to his profits arises from meritorious services to be 
performed at the end of the voyage; and from that of 
the next of kin of a lunatic, who at the end of the voyage 
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would have no interest whatever, and who eventually 
may never have any interest, because the lunatic may 
survive him. Inchoate rights founded on subsisting titles, 
unless prohibited by positive laws, are insurable. Freight, 
respondentia, and bottomry, are of this description; the 
profit is prospective, but they arc founded on existing 
charter-parties, bonds or agreements; Wages of sea¬ 
men are in their nature insurable, though universally 
prohibited to be insured on principles of policy. The 
case of Le Cras v. Hughes was a case of mere expecta. 
tion, and the circumstances were not near so strong in 
favour of the assured as the circumstances of this case. 
The doctrine there laid down by that great expositor of 
marine law Lord Mansfield, twenty-four years ago, ha** 
been recognized as law* in subsequent cases; and if it 
were now to be decided that the interest of these com- 
missioners was not insurable, it would render unintel- 

, • i 

l’gible that doctrine upon which merchants and under¬ 
writers have acted for years, and paid and received 
many thousand pounds. The interest of the captain in 
Le Cras v. Hughes was not certain; yer it was all but 
certain, that the property would be given according to 
the custom of the crown in such cases : Captain Luttrell 
had an interest for which lie would not have taken 
€0,0001.; and it would be a strange thing that he should 
not be allowed to insure that interest against the perils of 
the sea. There is a decision of a foreign court of prize 
very nearly corresponding with Le Cras v. Hughes , in 
2 Valin, article 15. fo, 57. By the French ordinance 
future profits were prohibited to be insured. The 
author, in commenting on the article, says, “ It » not a 
future profit to insure a prize already taken, although 
the prize be not acquired with certainty until it be 
brought within the ports of the realm and then cites 
an adjudication by the parliament of Aix. At common 
law a possibility may be transferred, and devised; and if 

so, 
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so, why may it not be insured? The commissioners 
might have sold these ships while at sea, subject to the 
contingency; and it would then be most extraordinary 
if they could not insure them. Suppose that power had 
been given to the commissioners to sell the ships upon 
their arrival for their own benefit, subject to the right of 
the crown to restore them or alter their destination. 
Could it then be contended that the commissioners would 
have no interest, or that they would not be damnified 
by their loss at sea ? Yet whatever interest they would 
have had for themselves in that^case, they had in this as 
trustees for others. The ancient definitions of insurance 
do not exclude contingent interest. Tiic definition in 
l alin, surarticle I mo. fo.26. is, Assecuratio cst convcnlio 
de rebus Into aliunde Iransferendis pro certo pramio , seu est 
w.ersio pcriculi. In Loccen. lib. 2. c. 5. note, Aversiope¬ 
ri cull, ita dicta quod altcrius pcriculum in mari aversum 
it ; aul in sc rccipit. Jn Hoccm , Assccuratio cst contractus 
quo quis alienee rci persculum in se suscipit obligando sc sub 
certopretio ad earn compensandam si itloperierit . Jdco valet 
pactum ut simerces salvcc venierint in portum solvatur ccrta 
summa , si vero illtepcrierint leneatur assccurator solvere dam¬ 
num vel astimationem id arum mercium. These definitions 
clearly embsace a contingent interest, which is subject 
to the perils of the sea, and for the loss of which a com¬ 
pensation may be made. All that these definitions require 
is that the insured shall be interested in the arrival of the 
thing insured, and the event of the voyage at the time of 
effecting the policy and at the time of the loss. Nor is 
it any objection to this insurance that other persons 
might have insured to the full value. Where a ship and 
cargo are insured to the full value, and money lent on 
bottomry or respondentia, the lender may insure as well 
as the owner of the ship and cargo. It has been expressly 
decided that a creditor may insure the life of his debtor; 
for though he has no right depending upon the life of his 
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debtor, he might be essentially injured by his death. 
With respect to the statute of the 19 Geo. 2. (a), it was 
clearly established as law among all the commercial na¬ 
tions of Europe that the insured must have an interest in 
the thing insured; and could not recover without proving 
that loss: and herein the marine law differed from the 
common law of England, which sanctioned an action on a 
wager without any interest in the parties but what was 
created by the wager itself. But as this law was intro* 
duced in favour of the insurers, and to prevent deceitful 
and unlawful gaming, the parties by stipulations inserted 
expressly for that purpose in the policy, might wave the 
proof of interest on the principle, that quisque potest 
rcnunciare juri pro se introducto: and this was usually 
done in the manner expressed in the statute; and this 
principle was recognized in an appeal from Scotland, de¬ 
termined in the House of Lords during the last session* 
As to the' case of Goddart v. Garrett, 2 Vern. 2(59* in 
which the Court declares the law to be settled that if a 
man has no interest and insures, the insurance is void, 
although it be expressed in the policy interest or no in. 
terest; it may be observed that this decision was made 
in the year 1692 ; and that before the 19 Geo. 2. different 
determinations had been made on the subject of such 
policies, the history of which is given by Lord Hardin icke 
in The Sadlers * Company v. Badcock , 2 Atk. 556. in a de¬ 
cree that he made in 1743 , which was only three years 
before the making of the statute. His lordship says that 
such insurances began in the Spanish trade, and were 
called fraudulent insurances as early as when he first sat 
in the King’s Bench, The fraud probably consisted iu 
this, that under the mask of insuring interest or no in¬ 
terest, ships and their cargoes were insured for above 
their real value, and then fiaudulently destroyed. It 


f a) The following observations relative to the 19 Geo, were mad^ 
by Mr, Justice Heutht 
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lias been said that to sustain policies of such a nature as 
the present, would be to depart from the wise and salu¬ 
tary provisions of the statute 19 Geo. 2., and to introduce 
a mischievous species of gaming: but this is a gratutious 
assertion. It is impossible to elude that statute. The 
question always is, Whether the policy be a gaming 
contract ? if it be no artifice how can it elude the force 
of the statute ? The case of Le Cras v. Hughes was in¬ 
finitely more likely to introduce an abuse of the statute 
than the present case. That has been decided above 20 
years; yet what ill consequences have followed ? The 
same may be said of valued policies. In the case of 
wagering policies, any number of persons may make 
insurances on the same ship. But that is not the case 
here. If the commissioners could not insure this pro- 
pert}', the Dutch owners could not; and it would be a 
6trange paradox to assert, that these are ships and cargoes 
subject to all the perils of the sea in their voyage, and 
yet none are competent to insure them. Though it may 
be admitted that the commissioners had no scintilla of 
right in possession or reversion ; yet they had a contingent 
interest founded on the statute, the commission and the 
seizure. It was their duty by all lawful means to provide 
for the preservation of the property till they should have 
an opportunity to take possession of it, and insurance was 
a proper mean for that purpose. The consequence is 
that the commissioners had a right to insure. With re¬ 
spect to the Zeelelye , the above observations put that ship 
upon the same footing with the rest. But it may fur¬ 
ther be observed, that at the time when the Zeelelye 
was lost she was detained under the original orders of 
seizure; for the captors knew nothing of hostilities having 
commenced. It is contended however that the proceedings 
of the Admiralty will make this ship a prize from the 
time of the seizure by relation. It is true that for cer¬ 
tain purposes when a sentence of condemnation takes 
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place the property is changed from the time of the cap- 
ture. But does it follow that the validity of this in¬ 
surance is to be affected by relation ? Before the property 
in the Zeelelye could be changed by any proceeding in the 
Admiralty she was gone to the bottom : and while she 
was in existence she was never detained under any other 
orders than those which were the foundation of the act 
of parliament and commission. The commissioners there, 
fore had such an interest in this ship as enabled them to 
effect a valid insurance. 


Thompson B. agreed in the above opinion with respect 
to all the ships except the Zeelelye ; as to which he was 
of opinion that the commissioners were not interested in 
that ship at the time of ‘the loss, which did not happen 
till after the proclamation for reprisals. 

Chambre JV and Lawrence J. answered in the ne~ 

Chambre J. To constitute an interest, such as that 
which in the declaration is averred to be vested in the 
Plaintiffs as commissioners under the act, I presume it 
must be necessary to shew that the ships and goods at the 
time of the sailing, or at least before or at the times of 
the losses, had become the objects of the Plaintiff’s com" 
mission. If they were not the objects of their commis¬ 
sion, I have no conception in what way they could have 
an interest in them as commissioners. The duties of their 
office were confined to Dutch property that was actually 
in the kingdom, and provisionally detained there uuder 
the king’s authority. No matter who brings it in. They 
have nothing to do as commissioners with consignments 
from abroad, nor was any consignment in fact made to 
them. They have been called statutable consignees. If 
that phrase means any thing, it must mean that the sta¬ 
tute 
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tute had consigned these particular ships to the commis¬ 
sioners ; but look at the statute, and we find nothing 
more than that it authorizes a commission under which 
v hatever property of a certain description arrives, it will, 
if they continue commissioners, fall within their care and 
management officially to prevent its perishing. But the 
act had in no respect attached upon this property; it had 
only created a capacity in the Plaintiffs in certain events to 
receive these or any other Dutch ships or merchandizes. 
The intention of the Crown was that it should come to 
England: true, but that created no contract with the 
Plaintiffs. It was a general intention applicable to all 
Dutch ships that were seized or might be seized. The 
destination of the property was alterable at any time, at 
the pleasure of bis majesty. The Crown might have 
given it up to the owners. The property might be 
changed by the commencement of hostilities. It is no 
answer to say that a defeasible interest*would be suffi- 
cient, for there an interest exists till it is defeated. A 
consignment is a species of mercantile conveyance ope¬ 
rating upon the particular effects consigned, which though 
it may be defeasible, may operate in the mean time 9 and 
enable the consignee by his acts to bind the consignor. 
The statute creates neither trust or agency in them before 
arrival; they are not authorized to give any directions 
to those who have the ships. See. in their charge at sea, 
or to maintain any action in the names of themselves or 
any others, for any wrong or injury the effects may re¬ 
ceive. In short, there is no other foundation for the 
claim of interest than a mere naked expectation of ac¬ 
quiring a trust or charge respecting the property without 
a scintillia of present right either absolute or contingent, 
in possession, reversion, or expectancy, in the proper legal 
sense of the word. If this kind of expectancy which the 
commissioners had would be sufficient, what was there to 

binder the commissioners from insuring every ship belong¬ 
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ing to the Provinces that were out at sea, or in any other 
situation of insurable risk. The British ships were to 
seize them if they could. If they succeeded they would 
endeavour to bring them to England , and when brought 
there, in the then state of things, they would fall under 
the management of the commissioners- That would only 
be adding one more chance to the many that intervened 
in the present case between the Plaintiff*s possession and 
the subject insured, for it is by no means true that no¬ 
thing intervened but the perils insured against in the 
present case. 

Lawrence J. It is first to be considered what that 
interest is, the protection of which is the proper object 
of a policy of assurance. . And this is to be collected from 
considering what is the nature of such contract. The 
definition of an insurance given by Grotius in the 2d book, 
of his Introduction to the Jurisprudence of Holland , 
part 24., as cited in Loccenius 175. is, that Assecuratio 
est conventio sen contractus quo quis in se su&cipit incertum 
periculam cui alter est obnoxius qui e contrario eo nomine illi 
premium relribuere tenetur. JPothier in his treatise on 
Contracts of Chance or Hazard, in his general definition 
of insurance states it to be a contract by which one of the 
contracting parties charges himself with the risk of the 
fortuitous accidents to which something is exposed, and 
obliges himself to indemnify the other from the loss which 
those accidents may occasion in case of their happening, 
in consideration of a sum of money which the other con¬ 
tracting party gives as the price of the risk with which 
he is charged. ( Traites des Contracts Aleatoires , sec. 2.); 
and Mr. Justice Blackstone in his Commentaries (v. 2. 
458.) states it to be a contract between A. and H. upon 
A.*s paying a premium equilavent to the hazard, B. will 
indemnify or secure him against a particular event • These 
definitions by writers of different countries are in effect 

the 
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the same, and amount to this, that insurance is a contract 
by which the one’party in consideration of a price paid 
to him adequate to the risk becomes security to the other 
that he.shall not suffer loss, damage, or prejudice by the 
happening of the perils specified to certain things which 
may be exposed to them. If this be the general nature 
of the contract of insurance, it follows that it is appli¬ 
cable to protect men agaiust uncertain events which may 
in anywise be of disadvantage to them ; not only those 
persons to whom positive loss may arise by such events 
occasioning the deprivation of that which they may 
possess, but those also who in consequence of such events 
may have intercepted from them the advantage or profit 
which but for such events they would acquire according 
to the ordinary and probable*course of things. In the 
case of the loss of property it is obvious that the owner 
is prejudiced, and that therefore it is of importance to 
him, and lie is concerned to avert the damage that it may 
be exposed to; iii other cases there may be some diffi¬ 
culty in shewing if the event had not happened, that 
those advantages would have arisen, against the intercep¬ 
tion of which by sea risks the assured means to be indem¬ 
nified, but that difficulty when the nature of the contract 
is considered abstractedly does not prove that it must be 
confined to matters of property, where from the variety 
of probable contingencies (which independant of the 
specified risks may prevent the assured from deriving any 
benefit from the subject matter insured) it is impossible 
to weigh the probability of its being intercepted by such 
risks; an interest so uncertain may not be the subject of 
insurance. And so Lord C. J. IVilles, in Fitzgerald v. 
Pale, Willes 64S. considered it; where to shew that in 
that case the insurance must be on the ship and not on 
the voyage, he relied on the impossibility of such contin¬ 
gency as the loss of the voyage being valued ; so that 
according to him the impossibility of valuing, and not the 
Vol. II. Y want 
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want of property, was the reason why that voyage could 
not be the subject matter of this contract. That a man 
must somehow or other be interested in the preservation 
of the subject matter exposed to perils, follows from the 
nature of this contract, when not used as a mode of 
wager, but as applicable to the purposes for which it was 
originally introduced; but to confine it to the protection 
of the interest w hich arises out of property, is adding a 
restriction to the contract which does not arise out of its 
nature. According to Scaccia (Quastio prima, No.133.) 
Assecurationis contractus habet locum in quavis re> seu de 
quavis rc qua: subjaccre possit pcriculo seu interituu A mau 
is interested in a thing to whom advantage may arise or 
prejudice happen from the circumstances which may at- 
tend it; in quantum men interfiut , i. e. quantum mihi abest 
quantum que lucrari potui. Dig* lib . 46. lib . 8. c, 13. 
And whom it importeth, that its condition as to safety 
or other quality should continue : interest does not neces¬ 
sarily imply a right to the whole, or a part of a thing, nor 
necessarily and exclusively that which may be the subject 
of privation, but the having some relation to, or concern 
in the subject of the insurance, which relation or concern 
by the happening of the perils insured against may be so 
affected as to produce a damage, detriment, or prejudice 
to the person insuring: and w'here a man is so circum¬ 
stanced with respect to matters exposed to certain risks 
or dangers, as to have a moral certainty of advantage or 
benefit, but for those risks or dangers be tnay be said to be 
interested in the safety of the thing. To be interested in 
the preservation of a thing, is to be so circumstanced with 
respect to it as to have benefit from its existence, preju¬ 
dice from its desruction. The property of a thing and 
the interest devisable from it may be very different: of 
the first the price is generally the measure, but by interest 
in a thing every benefit and advantage arising out of or 
depending on such thing may be considered as being com¬ 
prehended* 
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prehen dec!. The objection to insuring that in which the 
assured has no property seeuis to me to rest not so much 
on a want of interest as on this, that if the interest in¬ 
tended to be protected by the assurance is liable to be 
affected by other matters than the perils insured against, 
of which matters some might happen in the interval be¬ 
tween the time of the loss and the probable time when 
the risk would have ceased had no loss happened, it may 
be impossible to refer to those perils the prejudice or da¬ 
mage against which the insured meant to protect himself 
with such degree of certainty as to enable the assured to 
establish his claim to a compensation on the ground of 
his loss having clearly arisen from the perils insured 
against. This objection 1 conceive might have been made 
in the case of Grant v. Parkinson , though in that case the 
profits insured were ascertained by contract; for if the 
army had been marched from Quebec before the ship 
could have arrived, there would have been no army to 
supply, by which the profits were to have been made, and 
in such case, notwithstanding the loss of the molasses by 
the perils of the sea, the Plaintiffs' profits would not have 
been defeated by them; bu^ the event did not happen 
before the probable time of the ship's arrival, and was by 
no means likely to happen. And the Court or King’s 
Bench, Lord Mansjield being then at the head of it, as¬ 
sisted by some of the ablest men who ever practiced in 
Westminster-hallf held Such interest insurable. And it 
seems that this objection, if valid, would hold to all in¬ 
surances where there is a possibility of the interest of the 
parties being defeated by other means than the ordinary 
perils insured against; e. g. it might be urged against 
insuring fish or fruit, because they might both perish by 
becoming putrid or rotten, between the time ol the loss 
and arrival, if a loss had not happened.' On these grounds 
it seems to me that the contract of marine insurance may 
extend to protect every kind of interest that may subsist 
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in or be dependant upon tilings exposed to the dangers lo 
which maritime adventures are subjected; and I am not 
aware that by the laws of this country it lias been re* 
duced within narrower limits, though several statutes 
have been enacted to prevent its being made a colour for 
earning. The 43 Eliz. c. 12. which erected a Court 
for determining causes arising on policies of insurance, 
has indeed adverted only “ to the usage of the merchants 
both of this realm and of foreign nations, when they 
make any great adventure, to give some consideration of 
money to other persons to have from them assurance 
made of their goods, merchandizes, ships and things ad¬ 
ventured, which course of dealing is commonly called a 
policy of assurance.'’ But this statute has not limited the 
contract in this country to such assurances, nor is it to be 
collected from any thing in the statutes that the framers 
of it supposed the contract<of insurance to be of so con¬ 
fined a nature, for the recital speaks of the usage as ob¬ 
taining among merchants both of this realm and of fo¬ 
reign nations, and that the usage of effecting policies of 
assurance among foreign nations on other subjects than 
those enumerated in the 12lh of Elis, will appear from 
various writers of those natfons. And the 13th & 14th 
Cha. 2. c. 23. intituled, “ An additional act concerning 
matter of assurance used among merchants,” in its recital 
mentions a want of power in the commissioners to make 
any order against the ship or goods which commonly are 
the things assured, evidently implying that other matters 
might be insured. Conceiving for these reasons that the 
contract of marine assurance is not from its nature con¬ 
fined to protect the interest arising from the ownership 
of the subject exposed to the risk insured against, 1 shall 
proceed to consider whether the Defendants in error, as 
such commissioners, could under the circumstances of 
this case suffer any prejudice or damage by the loss of the 
ships and goods described in this policy of insurance, so 


as 
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as to entitle them to recover, as having an interest within 
the meaning of this policy. From which consideration I 
would exclude all interest from their title to recompence 
or profit from their services to be performed, which is 
the subject of another question. In order to decide this 
we must look at their commission to see what authority 
they had, and what duties were imposed upon them, and 
if it shall appear from it that the purpose and object of 
their commission was only to take care of the Dutch pro¬ 
perty after its arrival in England, and if till then they 
had not any power to interfere with it, they cannot be 
said at the time of the sailing insurance and loss to have 
been interested; for until the time should arrive when 
their authority and duty as sijch commissioners would 
attach, they would have no existing concern in such 
property, and could not in their character as commission¬ 
ers suffer any prejudice or damage by a* loss happening 
before they had any concern in the thing assured. Now 
the commission granted to the Defendants in error, in 
pursuance of 33 Geo . 3. c. 80. authorized them to take 
into their possession and care only such ships and mer¬ 
chandizes as his majesty by virtue of that act could au¬ 
thorize them to take possession of, so that by the letter of 
their commission referring to the statute, their care was 
confined to the ships which had been detained, or might 
be brought into the ports of this kingdom, and until ar¬ 
rival no property belonging to the subjects of the United 
States was clothed with those circumstances which de¬ 
signated it to be the object of their commission, and made 
it the duty of the commissioners to interfere in its pre¬ 
servation. The course of the argument at the barhas 
not, I think, tended to shew that such was their duty ; 
but to establish this proposition that as the insurance by 
them was as commissioners, it was not a wager, nor for 
their benefit as individuals, but a contract of indemnity 
for the benefit and protection of those who might be ulti- 
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matcly beneficially entitled to tlie property of the subject 
matter insured, if it were brought into this kingdom, and 
that it is in effect the same thing as if it had been so de¬ 
clared. Probably ail insurance with such a declaration 
would have been good, but of that it will not be necessary 
to say any thing, inasmuch as I conceive (if it was not 
the duty of the Defendants in error, as such commission¬ 
ers, to insure for the benefit of such persons) that the 
averment made use of in these pleadings will not bear 
that construction ; whether it will or not must depend on 
the relation they had as commissioners to the subject in¬ 
sured at the time of the insurance. Had they been 
authorized generally to take care of ships detained by His 
Majesty's orders, by the act of detainer the ships would 
have become objects of their concern, and from thence a 
duty might possibly have been inferred to take all proper 
steps to prevent any damage from their loss, and an aver* 
ment that the Defendants in error insured as such com¬ 
missioners might have borne the meaning which has been 
contended for, but that cannot be understood in this 
case, for the averment in effect refers their interest to the 
act of parliament and their commission, the terms of 
which respect only the case of ships and goods detained 
and brought into the ports of this kingdom ; and I know 
not how to conceive an interest dependant on a thing, 
with which thing the persons supposed to be interested 
have nothing to do. The Defendants in error have been 
considered as trustees or consignees, who it is said have 
insurable interest. Put I do not think they can be con¬ 
sidered as trustees, or as consignees, having such interest 
as will support this averment. A trustee who has an 
insurable interest must, as I conceive, have some existing 
right to the thing insured for the benefit of another; but 
the commissioners in this case had not any such right, 
and therefore cannot, according to my notions of a 
trustee, be considered as such. Nor can they be consi¬ 
dered 
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dered as consignees in whom any interest or right is 
vested by bill of lading or other instrument of consign* 
ment by which the property of the subject matter of the 
consignment prinidfacie will pass. If. they be consignees, 
they w r ere naked consignees for the purpose of doing some 
act respecting the goods consigned, and rather agents 
than consignees, according to the common understanding 
of that word; and taking them to be naked consignees 
who have not the legal property of the subject matter of 
the insurance, and who are not beneficially interested in 
it, they ought l conceive to have averred the interest to 
be in those on whose account the insurance was made, 
whether they were certain defined persons or uncertain 
peisons, and not in themselves as commissioners: for 
taking the meaning of the wofd interest to be what I have 
stated it to be, it is obvious that a naked consignee who 
means that the insurance should be applied to the protec¬ 
tion of the things insured, and the indemnification of him 
who suffers by losing the value of those things, his object 
being not to secure himself from some damage conse¬ 
quential to the loss as his commission, but that others 
interested as proprietors should be indemnified : it is ob¬ 
vious, I say, that such consignee can himself suffer no 
prejudice by the total or partial destruction of a thing 
which forms no part of his property. In the safety of 
such thing such naked cousignee can in this view have 
no interest. The persons prejudiced by the loss of pro¬ 
perty are his consignors, or those for whose benefit the 
property is to be disposed, and in them only in such case 
and in such light is there an interest. When such con- 
signee insures to protect the interest which property 
gives, the iuterest should be averred, (r id. I Bos. ft Pul. 
523.) either directly or in terms tantamount to be in 
those who are or may be beneficially entitled ; for in such 
case interest means property, and the property must be 
shewn to be in him in whom the interest is averred to be. 
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To the sixth question Graham B., Le Blanc J. f 
Lawrence J., RookeJ., Grose J., Thompson B., 
Heath J. Macdonald Ch. B., and Sir James Mans¬ 
field Ch. J. answered, first, that the averment touching 
the right of the commissioners to take possession of the 
sliip> and goods upon their arrival in Great Britain was 
unnecessary, and might be rejected as surplusage; that is 
Mas only introduced to shew an interest in the Plaintiffs; 
and as it would have been sufficient to aver an interest 
without shewing how it arose, and the averment in ques¬ 
tion was unconnected with tiie averment of interest, the 
latter might be proved in any w r ay without regard to the 
establishment by evidence of tfte former; they referred 
to Pippin v. Solomons, 5 Term Rep. 4Qfi. Secondly, as to 
the averment of interest, tliat whether the Plaintiffs were 
bound to aver an interest or not, yet that having averred 
that the contract of assurance' was made to protect an in¬ 
terest, it was not tompetent to them to desert that aver¬ 
ment, and to recover, as if the contract had a different 
object. Thirdly, that the statute of the 19 Geo. 2. had 
not rendered any averment necessary which was not ne¬ 
cessary before the passing of that act, the object of which 
was to prevent gaming, by prohibiting the insertion of 
certain clauses in the policy, which dispensed with proof 
of interest; that the statute therefore related only to the 
proof, and not to the form of pleading ; that before the 
passing of that statute it had been most usual to make an 
averment of interest, or to state what was equivalent to 
it, but that there were precedents of considerable autho¬ 
rity to shew that such an averment was not necessary, 
which are collected in Crawford v. Hunter, 8 T. Rep . 13. 
and Nantes v. Thompson, 2 East, 385., and from which it 
appears that such an averment is not essential to maintain 
a declaration on a policy of insurance; but (hat notwith¬ 
standing such averment was not necessary to be inserted 
in the declaration, yet both before and since the statute 

indemnitv 
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insurance, being a contract to protect the insured from 
the consequences of certain events which might affect 
the property insured; and that it was therefore necessary 
to shew that a real fair bond fide loss had been sus 
tained. 
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Chambre J. Beyond all question a policy of insur¬ 
ance is a contract of indemnity; and this is an insurance 
on a real existing interest in the property insured; and 
therefore it was incumbent on the Plaintiffs to state in 
the first place in their declaration, and afterwards to 
make out in evidence, a substantial interest. They have 
declared as for an average loss; and if they can recover 
at all, it must be only according «to the interest they have, 
according to the loss they have sustained. Tiieir case is, 
that as such commissioners they have sustained a loss; 
and in proportion to that loss they claim an indemnity. 
1 do not know that any particular sort of averment is 
necessary in a declaration, but it must be apparent from 
the facts stated in the declaration itself that there is an 
interest. It need not be called an interest, but in every 
case there must appear on the record a prima facie ground 
of action, and in order that an action brought on a 
policy of insurance may be supported, it must appear on 
the face of the declaration that the party some way or 
other had an interest. Now 1 take it that one of these 
averments must be made out; perhaps both need not. 
If the Plaintiffs had alleged simply that they had this in¬ 
terest in this property, that would have done without the 
averment, that if it had arrived in the ports of this 
country it would have fallen under their care as commis¬ 
sioners under the act. But if the averment of interest 
is not made out in proof, it cannot be rejected as sur¬ 
plusage ; for if you strike it out of the declaration there 

is no foundation for the action. With regard to the last 

part 
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part of the question, whether after passing the 19 Geo, 2. 
c. 37. it was necessary in the law in a declaration in an 
action brought on a policy of insurance effected on a 
British ship for the plaintiff in such an action to make 
any averment touching his interest therein which was 
not necessary to be made in such declaration previous to 
the passing that act of parliament, the statute certainly 
introduces no form of averment; it takes away a clause 
that was frequently inserted in policies of insurance, but 
it introduces no new form of averment. It was made 
with ati intention to prohibit gaming and w agering po¬ 
licies, and policies containing these words, “ Interest or 
no iuterest,” or “ without further proof of interest than 
the policy.” The statute, however, seems to require 
that there should be some averment. An averment might 
be made in the manner 1 have stated. The answer then 
which I give to this question is, either that some fact 
should appear on the face of the declaration to shew an 
interest, or there should be an express averment of in- 
terest. Whether this was necessary before the statute 
seems to be doubtful. According to some precedents it 
should seem that the averment of interest was considered 
as unnecessary; but if these precedents may be supposed 
to be erroneous, 1 should say that even before the statute 
there must have been an averment of some kind or 
other, from which it must appear that such an interest 
existed. 

To the seventh question Graham 6., Le Blanc J., 
Lawrence J., Hooke J., Grose J., Thompson, B., 
Heath J., Macdonald Ch. B., and Sir James Mans¬ 
field Ch. J. answered, that the want of power to aban¬ 
don was not a certain criterion of insurable interest; that 
in many cases there might be insurable interest without 
power to abandon, as in the case of freight, bottomry, 
and respondentia ; and that the 19 Geo, 2., which pro¬ 
hibited insurances without benefit of salvage, was not to 

be 
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be understood as prohibiting the insurance of things, not 
capable of salvage, but only as prohibiting the insertion 
of a clause to that effect in a policy upon things which 
were capable of salvage. They all thought that the 
commissioners might have abandoned these ships and 
goods if they had arrived in a British port in such a state 
as to justify abandonment; and most of them thought 
that they might have abandoned as agents or consignees 
of those wiio should ultimately be entitled, even if the 
ships did not arrive. 
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Le Blanc J., who agreed in the latter opinion, said. 
Where the subject-matter of insurance is such as not to 
be capable of being abandoned, there the incapacity to 
abandon will not affect the validity of the insurance; or 
in other words, an incapacity of the person to make an 
abandonment may, but an incapacity of the thing to be 
abandoned cannot affect the validity of tlie insurance. 


Sir Ja E s H A n s f l e l o Ob * .1 . sa id, 1 he incapacity to 
abandon, as I apprehend, will have no other effect than 
this; that the person who cannot abandon can never 
recover for a total loss. While any thing remains of the 
things insured, he may take that and make the most of 
it; he can only recover for a partial loss. 

Chambre J. From the opinion 1 entertain on the 
other questions, I cannot give any other answer to this 
than by saying, that in my humble opinion the Plaintiffs 
had not any such interest in the bodies of these ships, or 
in the goods, or any part of them, as was capable of any* 
abandonment. 1 think they were quite strangers. My 
answer, therefore, is in the negative, that they had not 
any such interest as was capable of being abandoned. 
This policy of insurance is on such a species of property 
as is in its own nature capable of abandonment, and to 
be sure it is a pretty good test to try the interest of the 
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party by examining whether they were so connected 
with the property that they could have abandoned it % or 
whether they could not. I do not meau whether those 
for whom they acted, for whom they were agents con¬ 
signees, or trustees, could abandon; but whether the 
commissioners could ; and I think they could not. 1 am 
likewise of opinion that an incapacity on their part to 
abandon rendered the policy in question invalid. 


Lawrence J. The doctriuc of abandonment being 
founded on this ground, viz. that no person shall be paid 
as for a total loss and retain any interest in the thing in* 
sured by which he may receive more than au indemnity, 
an incapacity to abandon in cases where the subject- 
matter is capable of abandonment operates as a medium 
to shew a want of interest in the subject of the insurance 
at the time of the loss. And if the commissioners had 
not a capacity to abandon the subject of the insurance, 
it will affect the validity of it, as shewing they had no 
interest. And that they had no interest in the subject- 
matter of the insurance I have endeavoured to establish 
in my answer to the fifth question. But if the averment 
in the declaration of the interest of the Plaintiffs as com¬ 
missioners can be understood as an averment that the 
insurance was made for the benefit of those who might 
be ultimately entitled to the things insured, the incapacity 
in the Plaintiffs to abandon would only prevent a reco¬ 
very for a total loss, where any thing had been or might 
be saved, until they were enabled by those for whom the 
insurance was made to convey to the underwriters the 
benefit of such salvage. 


To the eighth question ; first, the great majority of the 
learned Judges declared their opinion, that the profits of 
the commissioners were insurable ; they said the commis¬ 
sioners were materially concerned in the safe arrival of 

the 
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the ships, because their profits depended upon it, and 
they would therefore sustain a loss if the ships did not ar¬ 
rive ; that if the commissioners had a moral certainty of 
deriving the profit, that was an insurable interest; that the 
commissioners had such a moral certainty, it being con¬ 
trary to the usage of the crown to remove commissioners 
when once appointed, except for some misconduct 
which was not to be intended; and that they had an ex¬ 
isting right to future management. They referred to Grant 
v. Parkinson (a), Le Cras v. Hughes (6) and Henrickson v. 
Margetson (c), before Lord Mansfield in 1776’, where his 
lordship held that imaginary profits on a cargo of indigo 
were insurable ; and his opinion was confirmed on a mo¬ 
tion for a new trial; to Craufurd v. Hunter (d), Flint w.Le 
Mesurier{e), and Wolfev. Horncastle (/), where Puller J. 
held that a creditor who had advanced money which would 
have been a lien on a cargo if it had arrived might in¬ 
sure ; also to Barclay v. Cousins (g ); and they observed that 
the possibility of the interest being defeated by other 
events than the perils insured against, such as a coun¬ 
termand by the consignee, was not considered as affecting 
the right of insurance in those cases; and they put the in¬ 
stance of an insurance of profits upon a perishable cargo, 
which might become of no value independantly of sea 
risk. 

Lawrence J. agreed in the above opinion respecting 
the right to insure profits; but said that the commission¬ 
ers in the present case never could have insured if the 
policy had been effected on their profits, as none of the 
ships arrived till some time in the year following the de¬ 
claration of hostilities, and the others, which were lost 
before the declaration, were lost at a time and at a dis- 


1806. 


Lucena 


V. 

Craufurd 
and Others, 
in Error. 


(a) Park. M. 1. 967. 

(b) Park. Jtf. 1. 269: 

(c) Park. M. I. Ed. ult. 

(d) 8 Term Rep. IS. 


(0 Park. M. I. 268. n. (a) 

(/) 1 Bos- tf Pull. 316. 

(g) 9 East, 544. 

tance 



314 

1806. 

liUCENA 

V. 

Cravfuru 
and Others, 
in Error. 


CASES in MICHAELMAS TERM 

tance which made it impossible for them to have arrived 
before such declaration ; and that if they could have had 
no profit as commissioners on the ships’ arrival they could 
suffer no damage by the loss ; for whatever took away 
the damnification in the whole or in part must operate 
upon the indemnity in the same degree. 

None of the learned Judges denied that the profits 
were insurable. 

Secondly, with respect to the 19 Geo. 2. Graham B. 
and Hooke J. thought that an insurance on profits did 
not fall within the provisions of that statute. 

ChambreJ., Le Bi>anc J., Macdonald Ch. B., 
and Sir James Mansfield Ch. J. inclined to think that 
such an insurance was within the provisions of that sta¬ 
tute : they observed that the point arose in Grant v. 
Parkinson , but was not determined, the Court being oi 
opinion that the words in dispute, viz. “ profits valued at 
1000 1. without other voucher than this policy,” only 
made it a valued policy, and did not amount to a dispen¬ 
sation from proving interest. They observed that though 
the subject of insurance was profit, yet that the risk was 
in fact incurred by ships or goods, upon which the pro¬ 
fit was dependent and the preservation or destruction of 
which occasioned the profit or loss ; and that an insurance 
upon the profits of any ship or goods by way of wager, 
would be a mere evasion of the statute, and though not 
within the words must be taken to be within the spirit. 

Lawrence J. said. If the question had respected a 
recompence for services to be performed in regard to the 
ships of His Majesty or bis subjects, or goods laden on 
board the same, in order to advance the remedy intended 
to prevent the mischiefs recited in the act, it probably 
would be held that no insurance can be made on matters 

connected 
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connected with the ships of His Majesty, or his subjects, 
and the merchandizes, goods, or effects laden on board 
them against any events affecting the same by way of 
gaming or wagering. But it is not necessary to deliver 
any opinion on that point; for as it has been decided that 
this statute does not extend to foreign ships, it will fol¬ 
low from such construction of the act, that policies on 
matters connected with foreign ships are not within it, 
and that the insurance of the commission of the Defend¬ 
ants in error to arise from the care, management, and 
disposition of the ships in question, and of the goods 
laden on board the same, they not being the ships of His 
Majesty or his subjects, is not an insurance within the 
19 Geo. 2. 
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The other learned Judges did not deliver any precise 
opinion on this part of the question. 

Thirdly. The learned Judges were unanimously of 
opinion that the policy in question could not be considered 
as a policy upon profits, having been expressly declared 
upon as a policy upon the Plaintiffs* interest in the ships 
and goods themselves; and that if it had been intended 
as a policy on profits it should have been so stated. 


After the learned Judges had delivered their opinions^ 
the further consideration of the subject was adjourned 
to the 10th July, on which day 

Lord Eldon spoke to the following effect: Before 
1 state the first count in the declaration in this case, it 
will be extremely material to call your lordships* atten¬ 
tion to the counts upon which the jury have found for 
the Defendant. For whatever might have been the 
opinion of any of your lordships, if the subject-matter 
of those counts had been brought before the House 
by the bill of exceptions, all further consideration of 

the matters of law and fact arising on those counts is 

excluded 
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excluded by the form of proceedings, unless some means 
can be found of giving the parties an opportunity to lay 
the matters stated in those counts again before a jury. 
The second count states the interest of the property in* 
sured to be in His Majesty, and avers that the policy was 
made on His Majesty's account, and that the commissioners 
had given directions to the agents to negotiate policies 
on his account. But as the jury have found for the 
Defendant on this count, it is not open to us to say that 
His Majesty had any interest in the property, or that the 
commissioners insured on his account, except so far as 
those circumstances arise out of the first count. The 
third count avers that the property, at the time of the 
insurance and loss, belonged to foreigners. The object 
of this count was to dispense with the averment of in¬ 
terest ; for if the property belonged to foreigners the 
insured might recover, although he bad not an interest. 
But the jury having also found for the Defendant on this 
count, it cannot now be said that these were ships on 
which an averment 'of interest is unnecessary. Upon all 
the common counts the jury have also found for the 
Defendant. The question, therefore, upon this bill of 
exceptions is reduced to this, Whether the Plaintiffs have 
supported their demand upon the first count, and to the 
extent in which they have recovered, as to each and 
every of the ships mentioned in the declaration. (His 
lordship then stated the first count.) The effect of the 
averment of interest in this count, as it seems to me, is, 
that the commissioners had a right and an interest, as 
such commissioners, to make an insurance for their use, 
benefit and account as such commissioners, at the time 
when the ships were at St. Helena , when they sailed from 
thence, and till the time of the losses. And the aver¬ 
ment is not only predicated of all the ships, but of each 
of them at each of the times mentioned in this part of 

m 

the declaration. It is averred that the ships sailed from 
St. Helena, upon the 2d of July 1795 for London ; that 

the 
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the Houghly , with part of her cargo, was lost by perils of 
the sea on the 1st of September 1795; and the Surcheance 
and her cargo on the 5th of September ; that the Dordrecht 
was disabled on the ISth, but was carried into Ireland 
and sold there, and her cargo brought to London ; and that 
the Zeelelye was lost on the 26th of September , which was 
after the declaration of hostilities between this country 
and the United Provinces , which took place on the 15th 
of September, and which stamped the character of ene¬ 
mies’ property upon the Zeelelye from the date of that 
declaration. As 1 understand the case, the verdict has 
been taken for damages, computed upon the principle 
that the commissioners had a right to recover in respect 
of all these ships and their cargoes, and not merely upon 
some of them. If therefore -it should turn out tiiat 
they have only a right to recover upon some, and that 
it should appear upon the record that they have recovered 
upon all, there will be a miscarriage in the course of 
justice. (His lordship then stated the bill of exceptions.) 
The questions now are, first, Whether upon the matters 
disclosed on the first count the commissioners had an in¬ 
surable interest in any of the ships and cargoes upon 
which they have recovered ? Secondly, If they had an 
insurable interest in any, whether there are not some on 
which they had no such right ? Whether your lordships 
shall come to the conclusion that they have no right to 
recover upon any of these ships and cargoes, or to a 
more limited conclusion, and take such steps as may be 
in your power to collect the true result of the proceedings 
which have been had, it seems to me due to the import¬ 
ance of the subject to enter into some of the topics which 
have been discussed at the bar; and to determine the 
real character of the Plaintiffs which led co the existence 
of their commission. The orders of Council, referred to 
in the bill of exceptions, applied to a state of this coun¬ 
try with relation to the United Provinces and their inha- 
Vol. II. Z bitants 
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bitants which I may represent as perfectly unparalleled. 
The United Provinces had been reduced uuder lhe yoke 
of France, then at open war with this country ; whether 
finally reduced or not was the question. The former 
Government and a great part of its subjects were adverse 
to France , and attached to this country; many of the 
inhabitants had proposed to-resort to this country for 
protection, and some had come here with their property. 
It was thought an humane policy not only to protect the 
individuals, but to bring into the ports of this country 
Dutch property bound to Holland , for the benefit of those 
who might ultimately turn out to be entitled. On the 
other hand, in case a war should take place, the property 
of the United Provinces and of its inhabitants would be¬ 
come the property of tlielcrown, and subject to be dis¬ 
posed of by His Majesty. Yet even in that event it ap¬ 
pears to me to have been taken for granted that many 
Dutchmen might acquire a friendly character, and be 
entitled to be considered as owners of the property 
taken, and to whom therefore it would have become 
liable to have been restored. It was impossible, how¬ 
ever, to make a provision of this sort in the exercise of Ilis 
Majesty's prerogative, since such ships and cargoes could 
not enter British ports consistently with law. The power 
of the Legislature therefore was called in ; but it may be 
observed, that so far as related to detaining Dutch ships 
and cargoes at sea, by the force of the stale the preroga¬ 
tive of the Crown was fully sufficient, and the act appears 
to have been studiously framed to avoid any interference 
with that prerogative. Accordingly, the power of the 
commissioners is expressly limited to ships and goods that 
have actually come, or been brought into the ports of 
Great Britain, All the directions relative to bringing 
these ships into port were given m the legitimate exercise 
of the king's prerogative for the protection of the state 
and its allies; and it appears to me, as it has done to the 

learned 
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learned Judges unanimously, that there is nothing in this 
act ot parliament which touches the prerogative while 
the ships and cargoes were at sea, or even in the ports of 
Ireland; and that it was competent to the Crown from 
the moment they were taken possession of to restore them 
to the Dutch owners or the Dutch government, or to 
deal with, them in any manner which should be thought 
fit; for the power of the commissioners never attached 
till they actually came into a British port. If this be the 
law, it is a direct negative of that which the averment 
seems in a general sense to import, and those averments 
can only be true in this sense, that the commissioners had 
a power to dispose of the ships and cargoes if they hap¬ 
pened to come into port, and.His Majesty’s orders did 
not intervene to prevent their Doing brought in, or hosti¬ 
lities did not intervene to prevent their being brought in, 
or to change the characters of the owners. For it ap¬ 
pears to me, that even though the ships aud cargoes were 
taken possession of by the commissioners, the act was not 
intended to operate upon them if hostilities should take 
place. With respect to those brought in after hostilities, 
they would be ships in the hands of the king’s officers, 
to be condemned as seized by the force of the state, and 
distributed according to His Majesty’s bounty. It could 
not be the intention of the act to afiect the rights of the 
Crown. It has indeed been stated by one of the learned 
Judges, that these commissioners might have sold the 
ships. With great deference to the authority of that 
learned Judge I must state to your Lordships my humble 
but confident opinion, that (hey could not have sold 
them ; and I go much further; the commissioners could 
not have made a good title, even if they had been brought 
into an English port. Among the subjects of this coun¬ 
try indeed who are bound by an English act of parlia¬ 
ment they might have made a good title. But if a ship 
be taken by hostile force, the title to that ship as against 
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foreigners cannot be changed by any act of local legisla¬ 
ture. but the ship must be condemned in a court pro¬ 
ceeding according to the law of nations oil titles binding 
not only on the subjects of the country where the court 
is held, but on foreigners who are not so. So far there¬ 
fore from these commissioners having a power to sell the 
ships in transitu, they could never make a good title 
against the Dutchmen at sea unless the person having 
possession could shew the condemnation of a prize court. 
These principles are strongly illustrated by the evidence. 
The moment hostilities took place the property was con¬ 
demned as prize. The power of the commissioners 
could never have attached upon it in the hands of the 
king, nor could they have any authority to deal with it, 
unless the king had thought proper to grant it to them. 
With respect to the ships in the ports of Ireland, he ex¬ 
pressly constitutes them prize agents ; and with respect 
to those brought into this country and condemned, he 
authorizes them to deal with the proceeds in the manner 
they had been instructed to deni as commissioners, and 
according to such instructions as they should thereafter 
receive. But I state it with great confidence, though I 
hope with proper humility, as my clear opinion, that 
after the declaration of hostilities the commissioners 
neither did deal, nor had a right to deal with the proper¬ 
ty as commissioners. His Majesty having a title to it 
makes them his agents, and poiuts out to them in what 
manner they shall exercise that agency; directing that it 
should be in the same manner as if they had derived their 
title under the commission, and not under their special 
appointment as prize agents. This is not a case in which 
there is any averment of an interest in these commission¬ 
ers beneficial to themselves, and the question is, whether 
the power, or faculty, or right of concern and manage¬ 
ment which these commissioners might or might not have 
had, which they would have had if these ships had come 

into 
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into port, and which they might have ceased to have the 
moment after, be the subject of a legal insurance ? Since 
the 19 Geo. 2. it is clear that the insured must have an 
interest, whatever we understand by that term. In order 
to distinguish that intci mediate thing between a strict 
right, or a right derived under a contract, and a mere 
expectation or hope, which has been termed an insurable 
inteiest, it has been said in many cases to be that which 
amounts to a moral certainly. I have in vain endea¬ 
voured however to find a fit definition of that which is 
between a certainty and an expectation; nor am J able 
to point out what is an interest, unless it be a right in the 
properly, or a right derivable out of some contract about 
tlie property, which in either case may be lost upon some 
contingency affecting the possession or enjoyment of the 
party. In the iy Geo. 2. as .well as in every other sta¬ 
tute and chatter relating to insurance, the objects of in¬ 
surance are plainly described to be ships, cargoes, wares, 
merchandizes, or effects. One or two later statutes 
mention property; but as to expectation of profits and 
some oilier species of interest which have been insured iu 
later times, there is nothing to shew that they were con¬ 
sidered as insurable. I do not wish that certain decisions 
which have taken place since the 19 Geo. 2, should be 
now' dfetuibed, but considering the caution with which 
the legislature has provided against gambling by insu¬ 
rances upon fanciful property, one should not wish to see 
the doctrines of those cases carried further, unless they 
can be shewn to be bottomed in principles less excep¬ 
tionable than they would be found to be upon closer in¬ 
vestigation. Lord Kem/on , iu Craufurd v. Uunter t consi¬ 
dered the 19 Geo. 2. as a legislative declaration that au 
insurance might have been effected before that statute 
without interest. It is with great deference that I enter¬ 
tain doubts on that subject. Ld. Ch. Baron Comtyns, in the 
case of Depaba v. Ludlow , Cum. 360. f speaking of this 
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statute says, that it wa9 an act to affect the form of the 
policy: and Lord 11 ardxiicke has said the same in two 
cases, The Sadlers Company v. Badcock, 2 Atk. 554., and 
Pringle v. Hartley, 3 Atk. 195. In the latter of which 
he distinctly says, that the words “ interest or no inteiest” 
were meant only to dispense with the proof of interest 
on the trial. If then a policy with the words “ interest 
or no interest” were stated in a declaration, and those 
words meant that there should be a dispensation with the 
proof of interest, there would be something like an aver¬ 
ment on the one part and an admission on the other that 
there was an interest. I cannot conceive how such de¬ 
crees could have been made in Courts of Equity as were 
made there previous to the 19 Geo. 2. if an insurance 
could have been made without interest, for no Court of 
Equity could relieve against the effect of a contract valid in 
law. But if the words “ interest or no interest ” amounted 
to an agreement to dispense with the proof ol interest, 
the principles upon which those decrees proceeded may 
easily be accounted for. If the insurer, having admitted 
an interest which he supposed capable of proof, after* 
wards discovered that no iuterest existed, he might state 
to a Court of Equity that he had been taken by surprize 
in his admission, and the policy would be ordered to be 
delivered up. There is some strange language to be found 
in our books respecting wagering and valued policies, the 
latter of which, though frequently in effect wagering 
policies have been permitted, because it has been supposed 
that the convenience of them is greater than would result 
from the prohibition of them. But the language of all 
courts of justice has been extremely careful lest the per¬ 
mission of valued policies should introduce a species of 
gambling policies. With respect to foreign ships, the 
averment of interest has been dispensed with, not be¬ 
cause insurance on them could be made without interest, 
but oo account of the difficulty of proof. But whatever 

may 
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may have been the common law, the IQ Geo. 2. has pre¬ 
scribed what should be the law thereafter, and all courts 
of justice are bound to follow up the spirit of that act. 
Jf this power and faculty of future concern be an insur¬ 
able interest, we ought at least to take care not to extend 
to such interest a protection that would be denied to po¬ 
licies ot a more solid nature, lest that sort of wagering 
in policies should grow up which has of late been extend¬ 
ing itself considerably, it has been said, that the com¬ 
missioners either are or are not like trustees, consignees, or 
agents, and that they had as good an insurable interest as 
the captors in the Omoa case, or a creditor on ihe life of 
his debtor. If the Omoa case was decided upon the ex¬ 
pectation of a grant from the Crown, 1 never can give 
my assent to such a doctrine.* That expectation, though 
founded upon the highest probability, was not interest, 

I 

and it was equally not interest, whatever might have been 
the chances in favour of the expectation. That which 
was wholly in the Crown, and which it was in the power 
of II is Majesty to give or withhold, could not belong to 
the captors, so as to create any right in them. I am far 
from saying however, that that case might not have been 
put upon other ground. The captors not only had the 
possession, but a possession coupled with the liability to 
pay costs and charges if they had taken possession ini- 
propeily. There w r as also a liability to render back pro¬ 
perty which should turn out to be neutral, and a liability 
as agents to act for the king as their principal; and I 
should be disposed to say, that the king had an insurable 
interest as the person who had the^Ms possessions. His 
right indeed was liable to be affected by a sentence of 
the Court of Admiralty. Hut as the insured is often 
entitled to consider the property as gone the moment the 
capture takes place, so 1 think that the king may be con¬ 
sidered as against all the world as having an interest in 
the property before condemnation for the purpose of in- 
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suring. With respect to the case of a trustee, I can see 
nothing in this case which resembles it. A trustee has a 
legal interest in the thing, and may therefore insure. So 
a consignee has the power of selling, and the same may 
he said of an agent. 1 cannot agree to the doctrine said 
to be established in the courts below, that an agent may 
insure in respect of his lien upou a subsequent perform¬ 
ance of his contract, nor can I advise your Lordships to 
proceed without much more discussion upon authority of 
that kind. There are different sorts of consignees : some 
have a power to sell, manage, and dispose of the property, 
subject only to the rights of the consignor. Others have 
a mere naked right to take possession. I will not say that 
the latter may not insure, if they state the interest to be 

i 

in their principal. But in.the present case the commis¬ 
sioners do not insure m respect of any benefit to them¬ 
selves, nor of any benefit to'the Crown, or to any other 
person or persons stated on this record; they insure 
merely as commissioners, and if they have a right so to 
insure, it seems to me that auy person who is directed to 
take goods into his warehouse may insure; and that there 
is nothing to prevent the fVest-India Dock Company from 
insuring all the ships and goods which come to their 
docks. If moral certainty be a ground of insurable inte¬ 
rest, there are hundreds, perhaps thousands, who would 
be entitled to insure First the dock company, then the 
dock master, then the warehouse keeper, then the porter, 
then every other person who to a moral certainty would 
have any thing to do with the property, and of course get 
Something by it. Suppose A. to be possessed of a ship 
limited to B. in case A dies without issue; that A. has 
20 children, the eldest of whom is 20 years of age ; and 
B. 90 years of age; it is a moral certainty that B. will 
never come into possession, yet this is a clear interest. 
On the other hand, suppose the case of the heir at law 
of a man who has an estate worth 20,000/. a-year, who 


is 
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is 90 years of age ; upon his death-bed intestate, and in* 
capable from incurable lunacy of making a will, there is 
no man who will deny that such an heir at law has a 
moral certainty of succeeding to the estate, yet the law 
will not allow that he has any interest, or any tiling more 
than a mere expectation. I am the more surprized at 
the doctrine which has been advanced upon this subject, 
recollecting the case of a gentleman who had been in a 
state of incurable lunacy for many years, in the time of 
Lord Bathurst , who was then assisted by no less a man 
thau Lord Chief Justice DeGrey. Certain individuals filed 
a bill to perpetuate the testimony of their bung heirs at 
law r , and next of kin. Lord Thurlow, then Attorney* 
General, demurred to that bill, and the ground of his 

t 

demurrer was, that though it was as morally certain as 
any thing could be that those individuals would succeed 
to the property, yet as the whole of it was in the lunatic, 
no part of it could be in any body else, and therefore their 
moral certainty raised no title in a court of justice. One 
of the persons to whom 1 am alluding concluded with 
these words : “ Courts of justice sit here to decide upon 
rights and interests in property; rights in property, or 
interests derived out of contracts about property. They 
do not sit here to decide upon things in speculation. 
Speculative profits are nothing.” 1 send my ship to India ; 
1 expect profit from the voyage; if the ship is lost my 
expectation is defeated, but of those expected profits the 
law can have no consideration, and ] am sure that Lord 
Cb. J. IVilles did not hold, that such expectations might 
be regarded in the case of Pole v. Fitzgerald (a); the doc¬ 
trines of which case have been wounded to the quick by 
the represeutations made of them in subsequent cases; 
and among the rest in the first Volume of Burrow ; which 
representations are most inaccurate, if they are meant 
to convey as the result of that case, that where there is a 
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contract under which a party is to receive profit, and such 
profit so secured by contract may be affected by some 
contingency connected with the voyage it is insurable* I 
do not assert that it is not insurable; but I cannot accede 
to that which lias been stated as part of the doctrine 
upon this subject, that unascertained profits which may 
or may not be made, may be insured. The present case 
however assumes not only that a man may insure unas¬ 
certained profits from his own losses, but that he may 
insure profits to arise out of ships and goods, which he 
has not, and which he never may have in his possession, 
and from the management of which he never can obtain 
any profit. If 1 were bound now' to state my opinion 
judicially upon this first count, I should be obliged very 
strongly to say, that the claims of the Plaintiffs could not 
be supported ; but I do net think it will be necessary for 
me to say, that,I am sure that it cannot be supported to 
the extent to which damages have been found, for the 
Zeelelye having been lost after the declaration of hostili¬ 
ties, unless I mistake the act and commission altogether, 
she was not a ship which the Plaintiffs could have taken 
into their possession as commissioners ; they have there¬ 
fore sustained no loss as commissioners with respect to 
that ship ; and it will be essentially necessary that a dis¬ 
tinction should be made in the proceedings in the court 
below with respect to the different ships, in order that 
the damages may be properly computed. It appears to 
me that the proper mode of proceeding will be, that we 
do award a venire de novo for this purpose. The whole 
record will then be carried down, and the case will be 
open, and all the different interests which are averred in 
the other counts. As the matter now stands, I think it 
impossible to affirm this judgment. With respect to the 
conduct of the under-writers I have said nothing. 
Courts of justice have no right to tell men whether 
they are acting honestly or dishonestly. It is the 
duty of a Court to say whether they have acted le¬ 
gally 
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gaily. To that consideration I have entirely confined 
myself. 

Lord Ellenborough Chief Justice of the King's 
Bench. 

From a due regard to your Lordships’ time, and a re¬ 
collection of the very urgent business which presses, I 
shall occupy but a very short poition of time, more espe¬ 
cially as i entirely coincide with my noble and learned 
friend who has just spoken, not only in his general views 
of the case, and the principles which he has stated, but 
in every part of that discussion, and the application of 
every part of what he has said to this record ; I will there¬ 
fore only state my opinion very shortly, that the direction 
of the noble Lord, to which exception has been taken, 
cannot (independent of the general doctrines of law, 
upon which you have heard'different opinions from the 

i 

learned Judges) be sustained in its terms. The direction 
was, that if the jury believed the whole of the evidence, 
they might find a verdict for the Defendant in error upon 
the issue joined ou the first count. That count slates 
the periods of tune at which tlie several losses happened, 
and it predicates the loss of the Zeelelye on the 20ih of 
September J 79 F >. That loss therefore is posterior to the 
declaration of hostilities which is upon the same record 
stated to be upon the 15th of Septtmber. The periods 
pf the several losses are not laid, as is usually the case^ 
under a videlicet ; and it is stated that the Plaintiffs below 
proved that the ships and cargoes were, at the tunes and 
in the manner in the first count mentioned, damaged, 
lost, and destroyed, whereby an average or partial loss of 
40 per cent, was sustained. Now the average loss given 
by the verdict is combined, the aggregate consisting of 
these ships which were lost before the declaration of hos¬ 
tilities, and one namely the Zeelelj/e which was lost after, 
and which therefore could not be lost at that time to the 
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commissioners, who had no antecedent power of taking 
possession; the property in that ship having by the decla¬ 
ration of hostilities become vested in the Crown jure 
belli ; the loss therefore could not have been the loss of 
the commissioners, but of the Crown. The damages 
therefore being composed of an aggregate, of which one 
ingiedieut cannot by law be admitted, the finding is er¬ 
roneous. With all deference to the noble Judge, the 
direction should have been, that as to so much of the 
count as charged the loss to have been sustained by the 
commissioners, except as to what related to the Zeelefj/e, 
they might iind their verdict, but as lie has not drawn 
the distinction, and the Zcele/i/e is made to form a con¬ 
stituent portion of the loss, the direction is upon clear 
principles a mistaken direction. There ought therefore 
to be an opportunity given for the rights of the paities to 
be properly adjudged, and for that purpose L should recom¬ 
mend to your Lordship to grant a venire facias de novo * 
Upon that venire , which it is competent to this House to 
grant, there may be a verdict found ; if the evidence 
shall sustain it upon the couut which avers the interest to 
be in the king. And if the party can make out his case 
upon that count in point of evidence, that count appears 
to me much more competent to sustain the case in point 
of law. It does not become me to anticipate the deci¬ 
sion upon the question whether the case can be sustained 
or not, but by granting a new trial your Lordships would 
enable the parlies to litigate their best title, instead of 
being restrained to that which is a fut'le one. 1 have a 
further opinion which it is unnecessary to discuss. The 
direction of the noble Lord being certainly erroneous in 
the particular which 1 have stated, it appears to me that 
there ought to be a venire facias de novo. 


Lord Chancellor (Lord Erslcine). I will not detain 
your Lordships further thau to 6tate my entire concur¬ 
rence 
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rence in the opinions delivered by my noble and learned 
friend, and the reasons given by my noble friend who 
first addressed you. I feel so much reverence for the 
opinion of the learned Judges, that I should have been 
greatly embarrassed in presuming to differ from them if 
this subject had not been one in which I have in a manner 
spent my whole life, and if I had not lived in that parti¬ 
cular court in which que|^ions of this sort are in daily 
occurrence. But 1 feel myself obliged to state (without 
anticipating at all what may be the event of a new' trial) 
my clear opinion, that if the verdict be suffered to stand 
as it now does upon the first count, and above all if it be 
affirmed by your Lordships, judgment upon the principles 
on which it has been argued at your bar, and received 
the sanction of the learned Judges, it would introduce 
infinite confusion into the administration of justice, and 
enable persons to insure property who have no manner of 
right. Independent of the objections that have been 
taken, supposing the commissioners to have had a right 
at all events to take possession of these ships on their 
arrival in England, they could have had no such right 
after the commencement of hostilities, aud after the 
rights of the captors and the crown had intervened. 1 
am therefore most clearly of opinion, that a venire facia > 
de novo should be granted. 


1806. 

Lucena 

V. 

Craufurd 
and Others, 
in Error. 


The Lord Chancellor then moved, that a venire facias 
de novo should be awarded; which was ordered ac¬ 
cordingly. 

The venire de novo having issued, the cause was again 
tried before Lord Ellenborough Ch. J. at the Guildhall 
sittings after Michaelmas term 1806, when a verdict was 
found for the Plaintiffs upon the second count of the 
declaration, which averred the interest to be in the 
king. 

At 
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180f>. 


LtCtNA 


V. 

Craufurd 
and Others 
in Error. 


At the trial a bill of exceptions was tendered to his 
Lordship upon two points, which it is understood 
are now in a course of being submitted to the opinion 
of the Judges. 


Nov. 6. 


Roe v, 


IGGS. 


If opon notice to C* J EC TIM ENT. 

nantlle ifives no*.*" ^ At the trial of this cause before Macdonald Ch. B. 

tice to his under- a t the last Hertford assizes, it was proved that a notice had 

tenants to quit at , . , , ~ r . . 

the same time, been duly given to the Defendant to quit the premises at 

pfratioiiof the no- Michaelmas 1805, which, he accordingly did, and gave 

tice he quits so notice to his sub-tenants to quit also, but which they did 
much as is occu> 1 

pied by himself, not. It was objected on the part of the Defendant, 
tenants'refuse to that the sub-tenants were in possession at the time when 
quit, an ejectment t |j e e j ec tment was brought: and that although the De- 

fendant might be liable to an action of assumpsit for not 
delivering up possession, yet the default of others could 
not make him a wrong doer in ejectment. His Lordship 
however overruled the objection, and a verdict w r aa 
found for the lessor of the Plaintiff. 


tained against 
him for so much 
as his under¬ 
tenants have not 
given up. 


Bayley Serjt. now moved to set aside this verdict, and 
contended, that as the interest of the Defendant ceased 
at Michaelmas 1805, and he had done every thing in 
his power by quitting himself, and by communicating to 
the other tenants that they must do the same, he ought 
not to be answerable in this form of action for the acts 
of others. 


Sir James Mansfield Ch. J. I never understood that 
it was necessary for a landlord to give notice to any one 
but his own tenant. If possession be not delivered up 
after such notice, the landlord may take a verdict against 

his 
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his own tenant, and sue out execution, upon which the 
sheriff will turn the under-tenants out of possession; and 
as to the costs, the Defendant ought to be subject to 
them if possession be not delivered up; otherwise the 
landlord would be in danger of having a pauper put 
into possession. 


1806. 


Roe 


v. 

WlGGS. 


Chambre J. of the same opinion (a). 


Jiayley took nothing by his motion. 

(a) Heath and Rooke Justices were absent. 


Bland v. AnslRy and Others. 


Nov . 8 


T HIS was an action of trespass for taking the Plain¬ 
tiffs goods in execution. The cause was tried be¬ 
fore Sir James Mansfield Ch. J. at the Middlesex sittings 
after last term, when it appeared that the goods in 
question were taken in execution in^ suit against Philip 
Auhray , and the question was, Whether the goods be¬ 
longed to Aubray or the Plaintiff? Aubray had sold to 
the Plaintiff the house in which the goods were, but 
whether the goods were sold at the same time was mat¬ 
ter of dispute; and the Defendants proposed to cal- 
Aubray as a witness to prove that the goods were not as¬ 
signed to the plaintiff, and consequently remained his 
property. The Chief Justice having refused to receive 
the testimony of Aubray , a verdict was found for the 
Plaintiff. 


In an action of 
trespass against 
the sheriff for tak-' 
ing the goods of 
A., in execution 
for the debt of B. t 
where the ques¬ 
tion was, whether 
the goods had 
been previously 
assigned by B. to 
A. or not, B. was 
held not to be a 
competent wit¬ 
ness to disprove 
the assignment to 
A. 


Vaughan Serjt. now moved for a new, trial, and con¬ 
tended, that Aubray ought to have been admitted as a 

witness. 
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1805 . 


Bund 

v . 

Ansley 
and Others. 


witness, insisting that he was indifferent in point of in- 
terest; for if the goods had not been assigned to Bland 
they were properly taken in execution, and Aubray was 
liable to an action at the suit of Bland, who claimed the 
goods as well as the house ; and that if the goods had 
been assigned to Bland, the execution was bad, and 
Aubray remained liable to the action at the suit of his 
own creditor. He observed, that in an action against 
the drawer of a bill of exchange the acceptor may be 
called to prove that he had no effects of the drawer in 
his hands when the bill was drawn. 


Sir James Mansfield Ch. J. The object of calling 
Aubray was to prove that the goods were his own pro¬ 
pel ty and not that of t)ie Plaintiff, and consequently 
that the execution which had been levied upon the 
goods to satisfy a debt owing by him was valid; he 
was called therefore to give evidence, the effect of 
which would be to pay his own debt with the Plain¬ 
tiff’s goods. 

Rooke and Chambre Justices expressed themselves 
of the same opiuion^ 


Vaughan took nothing by his motion. 
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Eardly v . Price. 

JNDEBJTATUS Assumpsit . 

The first count was for board, schooling, clothes, 
meat, drink, washing, lodging, books, and other necessa¬ 
ries, furnished to one Janies Wyatt at the request and on 
the credit of the Defendant, and for work and labour in 
instructing and teaching the said J. IV. divers kinds of 
lit* rarure and learning at the request of the Defendant. 
The second c ount was on a quantum meruit thereon. The 
third count stated, that in consideration that the Plaiutiff 
at the request of the Defendant had received and taken 
J . IV. as a scholar into a certain school or academy kept 
by the Plaintiff, and that ./. IV. had left the same with¬ 
out giving due notice in that, behalf, the Defendant pro¬ 
mised to pay the Plaintiff so much money as he therefore 
reasonably deserved to have. There were also general 
counts for work and labour, and for money had and 
received. 

The cause was tried before Sir James Mansfield Ch. J. 
at the Westminster Sittings after lasj Hilary term ; when 
the terms of the plaintiff’s school were given in evidence* 
by which it appeared, that 30/. a-year were to be paid 
for each scholar; and at the foot of the terms was added 
this stipulation, “ a quarter’s notice is required to be 
given before the removal of any young gentleman from 
school, or to pay for a quarter.” James Wyatt having 
beeiAemoved without notice, the Plaintiff claimed a right 
to recover 7/.^10s. pursuant to the above stipulation. 
On the part of the Defendant it was objected, that no da¬ 
mages could be recovered upon the geneial counts, but for 
what had been actually furnished, and that there was no 
special count in the declaration so framed as to meet the 
Plaintiff’s demand. The Chief Justice over-ruled the 
objection, and a verdict was found for the Plaintiff. 

Vol. II. A a Best 


180 6 . 


Nov. lOtli. 

Indcbitntus 
astumpsil for 
board, schooling, 
clothes, &c. with 
a coant on a 
quantum meruit 
for the some, and 
also a count stat¬ 
ing that in con¬ 
sideration that 
the Plaintiff had 
taken •/. IV. an a 
scholar into an 
academy kept by 
him. and that tie 
had left it without 
having given due 
notice, the De¬ 
fendant promised 
to pay so much as 
the Plaintiff 
reasonably deser¬ 
ved to have; held 
that under these 
counts the Plain¬ 
tiff Was entitled 
to recover for a 
quarter over the 
time which ./. H r . 
stayed on the 
ground of a quar¬ 
ter’s notice not 
having been given, 
that being one of 
the terms upon 
which he was 
taken. 



334, 


CASES in MICHAELMAS TERM 


1806/ 


Eardley 


v. 

Prick. 


Best Serjt. now moved for a new trial, and renewed 
the objection winch had been made at nisi prim, insisting 
that the Plaintiff under an implied contract could only 
recover for the board, lodging, Stc. actually supplied to 
J. IV. during the time that he was at school, and that if 
be were entitled to any thing more, it must be by virtue 
of some express contract which ought to be stated on the 
declaration; that the contract stated on the declaration was 
to pay for things actually furnished, but that the contract 
insisted upon was to pay for something which had never 
been had. 


Sir James Mansfield Ch. J. The terms of the school 
arej that 30/. a-year shall be paid; but that if the scholar 
be taken away without notice, an additional quarter shall 
be paid; still however the thing to be paid for is that 
which has been supplied. * The price for half a year is 
13but if at the end of half a year the scholar is taken 
away without a quarter’s notice, the price for the half 
year is to be 13/. and 7/. 10s. These are the teims upon 
which the Plaintiff agreed to supply his scholars. The 
moment that the scholar was taken away without notice, 
the master was entitled to be paid the additional quarter, 
winch shews that the additional price was for the things 
previously furnished. I am therefore clearly of opinion, 
that the case is within this declaration. 

Books J. I am of the same opinion. 

Chambbe J. Tlie contract in thia case being no 
longer executory at the time w'hcn the demand arose, the 
objection founded upon the stipulation being matter of 
special contract does not apply. 

Best took nothing by his motion. 
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Penfold v, Westcote. 


Nov . totb, 


T HIS was an action for calling the Plaintiff a thief. 

At the trial before Chambre J. at the last Winchester 
assizes it was proved that the Defendant said of the 
Plaintiff “ Why don't you come out you blackguard 
rascal, scoundrel, Penfold , you are a thiefbut the wit¬ 
ness who proved the words was not asked whether by 
the word M thief " he understood that the Defendant 
meant to charge the Plaintiff with felony. The learned 
Judge in his direction to the jury said, that it lay on the 
Defendant to shew that felony was not imputed by the 
word tc thiefand a verdict was found for the Plaintiff. 


If one call ano* 
ther “ thief” to¬ 
gether with many 
other names of ge¬ 
neral abuse not 
imputing crime, 
and no other evi¬ 
dence being given 
to explain the 
sense in which the 
word “ tluef” was 
used, the jury find 
for the Plaintiff, 
the Court will not 
set the verdict 
aside, for the ac- 
tioa maybe main¬ 
tained for the 
word “ thief.’* 


Bay ley Serjt. now moved to set aside this verdict, and 
contended that it appeared from the expressions which 
accompanied the word “ thief," that the Defendant did not 
intend to impute felony, but merely used that word toge¬ 
ther with the others in the heat of passion; that no evi¬ 
dence was given to shew that the word “ thief, was 
understood by those who heard it to charge the Plaintiff 
with any crime; and unless it were used with that in¬ 
tention, the Defendant was entitled to a verdict. 


Sir James Mansfield Ch. J. The jury ought not to 
have found a verdict for the Plaintiff unless they under¬ 
stood the Defendant to impute theft to the Plaintiff. 
The manner in which the words were pronounced, and 
various other circumstances might explain the meaning 
of the word; and if the jury had thought that the word 
was only used by the Defendant as a word of general 
abuse, they ought to have found a verdict for the De¬ 
fendant. Supposing that the general words which ac¬ 
company the word “ thief" might have warranted the 
jury in finding for the Defendant, yet as they have not 

A a 2 done 
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V. 

Weitcote. 


done so, we cannot say that the word did not impute 
theft to the Plaintiff. 

Rooke J. of the same opinion. 


Chambke J. The objection was made at the trial; 
and the matter left to the jury. I doubt however whe¬ 
ther <1 tre was any thing for them to decide upou : tor 
as nothing Mas given in evidence to explain the word 
“ thief,” it could scarcely be considered as imputing any 
thing but theft. 


JBat/ley took nothing by his motion. 


Nov . nth. 


Hodgson* v. Malcolm. 


In mcvipg a 
ship from one part 
of an harbour to 
another it became 
necessary to send 
two of the crew 
on shore to make 
fast a new line 
ami cast off the 
rope by which the 
ship was made 
fast; those two 
men being im¬ 
mediate] v impres¬ 
sed and carried 
away, and not 
being allowed by 
the press-gang to 
Cast off the rope in 
question, the ship 
in consequence 
thereof went 
ashore and was 
lost: held a loss 
by penis of the 
sea within the 
policy. 


r PHIS was an action on a policy of insurance in the 
usual form upon the ship Dolly at and from Ply¬ 
mouth to Sunderland . In the first count of the declaration 
it was averred, that the Dolly during her abode at Plymouth 
was by the perils of the seas and by force and violence of 
the winds and waves greatly broken, shattered, strained^ 
damaged, stranded, and wholly lost. In the second 
count it was averred, that the said ship during her abode 
at Plymouth , by the perils of the seas and strong tem¬ 
pestuous weather, and the force and violence of the 
winds and w’aves, ran agrouud, and was greatly broken, 
shattered, strained, damaged, stranded, and «vholly 
lost. 

At the trial before Sir J . Mansfield Ch. J. at the 
Guildhall sittings after last Hilary term, it was agreed 
that the pmtest of the master mate, and a seaman of the 
Dolly , dated the lGth of Jlpril 1805, should be read as 
evidence of the facts therein stated. The following is 
an extract of so much of the protest as detailed the 

facts: 
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facts: “ That they the appearants sailed in the said 
vessel from Sunderland on the 14th of March last, with a 
cargo of coals bound therewith to the port of Plymouth , 
where they arrived on the 21 st of the same month, and 
afterwards discharged a part of their cargo at Stonehouse, 
alongside the town quay there. That having to discharge 
the remainder of their cargo in Sutton Pool at Plymouth, 
they the said appearants on the 4th instant, at 0 o'clock 
P. M. took a pilot on hoard to transport the said vessel 
with the remainder of the cargo to Sutton Pool for that 
purpose, aud warped her down to the entrance of 
Stonehouse Gut in their way thither; whereupon the pilot 
sent two of the ciew ashore in the ship's boat to make 
fast another line to the shore,, and to cast off their for¬ 
mer fast, who were immediately impressed by some offi¬ 
cers in llis Majesty's service in sight of the ship: that 
thereupon the said appearaut the master* particularly de¬ 
sired the officers to suffer the men to cast of the rope, 
and to send off the boat to the ship (being the only one 
belonging to her,) but they would not do either, and 
gave no answer, and carried away and kept the men for 
three quarters of an hour, when they were sent back 
again to the ship. That in consequence of the rope not 
being cast off by the means aforesaid, the bows of the 
vessel were checked and she went ashore, nearly at high 
water, where she grouuded. That the said appearaut, 
the master, afterwards procured lighters to lighten the 
said vessel by taking out a part of her cargo for the pur¬ 
pose of floating her, by which means they got her off^ 
but the said vessel in consequence of being ashore has 
strained very much, and made a great deal of water." 

No other evidence beiug given, the Defendants coun¬ 
sel objected, first, that the loss did not arise from the 
perils insured against; aud 2dly, that it did not arise 
from any peril of the sea, as averred in the declaration ; 
and the Chief Justice being of this opinion nonsuited the 
Plaintiff. 


1806. 


Hodgson 


v. 

Malcolm. 


A a 3 


A rule 
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1806 . * 


Hodgson 


v. 

Malcolm. 


A rule having been obtained calling on the Defendant; 
to shew cause wby this nonsuit should not be set aside, 
and a new trial be had. 


Best Serjt, shewed cause, and contended that the loss 
appeared by the protest to have been occasioned by the 
improper conduct of the persons on shore in not permit- 
ting the rope to be cast off; that the underwriters were 
not answerable for the misconduct of the officer, against 
whom the Plaint iff might bring an action ; and that at 
all events the lo is which had arisen from negligence or 
misconduct was mot attributable to the perils of the seas 
according to the : averment in the declaration. 


Baifley Serjt. in support*of the rule. The loss is to be 
attributed to the perils of the seas. It ought to be assigned 
to the immediate cause, and the immediate cause in this 
case was the water wibich drove the vessel on shore. If a 
ship be lost in the col use of navigation through the negli¬ 
gence of the master, t he loss does not the less arise from 
the perils of the sea: though the assured cannot recover 
on account of his implied undertaking that the master 
shall do his duty. Su ppose the men, instead of being 
impressed had been struck dead by lightening, in conse¬ 
quence of which the si tip had gone on shore: the loss 
would not be considered as occasioned by lightening, but 
by the perils of the sea. Suppose a ship to be insured 
against all the ordinary perils except tire, and to be driven 
by a storm from her moorings against another vessel on 
lire, and burned, or the cables to be burned, and the ship 
driven on shore : in the former case the assured could 
not recover for the damage bj fire, and in the latter he 
might recover for the strandimg. If a ship be driven by a 
storm on the enemy's coast and captured, the Plaintiff 
must declare for a loss by ca| iture. Here the regulation 
of the vessel dependedupon th e rope as well as the winds 
and waves ; and in consequei ice of the rope aot being 

cast 
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cast off, the winds and waves operated upon the vessel 
and drove it on shore. This was therefore a loss imme¬ 
diately by a peril of the sea, and consequently the under¬ 
writers are liable. If the officer be answerable for any 
misconduct of his which was the original cause of the 
loss, the underwriters may have an action against him in 
the name of the assured. 

After the argument of this case it stood over for the 
opinion of the Court, and now on this day, 


1806. 


Hoausov 


v. 

Malcolm* 


Sir James Mansfield Ch. J. said ; in this case the 
ship was driven on shore by the force of the wind only, 
because the rope was not cast off. The assured contend 
that this omission was not through the negligence of those 
for whom they are answerable* for that they attempted to 
do what was proper to be done, but were prevented from 
doing it by the interference of the press-gang. But why 
are the underwriters to be answerable for this interference 
of the press-gang ? It was the duty of the captain and 
crew to do that, which not having been done gave rise to 
the accident. Looking at the case in this point of view, 
it struck me that the peril by which the ship was lost was 
not a peril against which the underwriters insured. As 
between the assured and the underwriters, the omission 
to do that which it was the duty of the captain and crew 
to have done may be deemed negligence, though not as 
between the ship-owners and those whose goods were on 
board. Suppose a press-gang were to take out of a ship 
at sea every sailor, the consequence would be that the 
ship would be lost, and yet I doubt whether the under¬ 
writers would be liable in such a case. The argument 
on behalf of the assured is, that the loss does not arise 
immediately from the press-gang but from the wavesI 
cannot however, as at present advised, consider this a 
loss for which the underwriters are liable. 


A a 4 


Heath 
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1805 . 

Hodgson 

Malcolm# 


Heath J. I differ in opinion with my Lord Chief 
Justice, and so do roy two Brothers, consequently there 
must be a new trial. It will not therefore be necessary 
for me to state the grounds upon which I think this a 
loss within the policy. 


Rookg J. Although the peril by which the ship was 
lost may have been occasioned by the act of the press- 
gang, still the peril by which she was lost, and of which 
the assured complains, is the peril of the sea. 


Chambre J. The underwriters are liable, unless they 
can impute negligence to those who had the care and 
management of the ship. Now in this case no blame 
rests with them, for theycould not resist the force of 
the press gang. They were about to do all that was 
right to be done, but were ‘prevented by an irresistible 
force. Indeed tlie press-gang is not the necessary cause 
of the loss *, for supposing all the hands to be taken out 
of a ship at sea, still the ship might be picked up and 
saved. An act of that kind therefore is not the inevitable 
cause of the loss. 


The Court were about to make the rule absolute for a 
new trial, but after some conversation directed the 
nonsuit to be set aside, and a verdict to be entered for 
the Plaintiff. 
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Jekyll v. Sir John Moore. 


1806. 


Nov . 12th. 


T HIS was an action for a libel. The declaration If a Court Mar- 

after stating that the Plaintiff was an officer of the hTthc^seutenre 


43d regiment, and had preferred certain charges against officcr'aKainlt^ 

Colonel Stewart of the same regiment, which were tried whom a chan-chat 

been preferred, 

by a general Court Martial, alleged that the Defendant, subjoin thereto a 
of and concerning the Plaintiff as such officer and the theuTopiuioifthat 

said charges against Colonel Stewart, published the fol- the charge ismali- 
5,0 * cious and ground- 

lowing libel: “ The Court cannot pass without obser- less, and that the 

vation the malicious and groundless accusations that have prosecutor ill* 1 

been produced by Captain Jekyll, against an officer whose ^ng the al-ru'ed* 

character has, during a long period of service, been so is highly injurious 

irreproachable as Colonel Stewart’s ; and the Court do the president of 

unanimously declare that the'conduct of,Captain Jekyll, ^oUrdneY^an 


in endeavouring to falsely calumniate the character of action ibi a libel 

for hav mu tleliver- 


. . . | . for having doljvci 

his commanding officer, is most highly injurious to the e d sr.Mi sentence 

41. A _ >9 and declaration to 

good of the service. the Judge- 

Plea Not guilty. Advocate, 


At the trial before Sir James Mansfield C. J. at the 
Middlesex Sittings after last Trinity term, it having been 
proved that the Defendant was president of the Court 
Martial, and that the supposed libel formed part of the 
opinion of the Court delivered by the Defendant to the 
Judge-Advocate for the purpose of being submitted to 
the king; and immediately followed the declaration of 
the opinion of the Court Martial, That he the afore¬ 
said Colonel Richard Stewart is not guilty of either of 
the charges, and the Court do most fully and most ho¬ 
nourably acquit himhis Lordship nonsuited the Plain- 
tiff. 


Rest Serjt. now moved for a rule to shew cause why 
this nonsuit should not be set aside, and a new trial 

granted; contending, that although the Defendant was 

aot 
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not liable to an action for any thing contained in the 
sentence of the Court Martial upon the matters submitted 
to it by the King for its decision, yet that the libel in 
question was no part of the sentence, which ended upon 
the acquittal of Colonel Stewart . That the conduct of 
the Plaintiff formed no part of the matters submitted to 
the Court; and that consequently whatever the Defend¬ 
ant published respecting it was not done in the discharge 
of his duty, and therefore the Defendant was responsible 
for it in a civil action. 

Sir J. Mansfield Ch. J. In order to enable the 
Court Martial to decide upon the charges submitted by 
the King, they must hear all the evidence as well on the 
part of the prosecution as Of the defence, and after hear¬ 
ing both sides are to declare their opinion whether there 
be any ground for the charges, if it appear that the 
charges are absolutely without foundation, is the presi¬ 
dent of the Court Martial to remain perfectly silent on 
the conduct of the prosecutor; or can it be any offence 
for him to state that the charge is groundless and mali¬ 
cious ? It seems to me that the words complained of 
in this case form part of the Judgment of acquittal, and 
consequently no action can be maintained upon it. 

Hooke and Chambre Js. of the same opinion; 



Best took nothing by his motion. 
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1806. 


Doe, on the Demise of Briscoe and Others, Not. 19th. 
v. Clarke and Wife. 


r T 1 HlS was an action of ejectment, brought to recover 
certain premises situate iu the parish of St. Mary in 
the borough of Warwick , which came on to be tried at. 
the last assizes for the county of Warwick before Gra¬ 
ham B., when a verdict was given for the lessors of the 
Plaintiff, subject to the opinion of the Court on the fol¬ 
lowing case: 

Thomas Briscoe , the grandfather of the lessors of the 
Plaintiff, being seised in fee 0 / the premises mentioned 
in the declaration, by his wilt, dated the 25th day of 
September 1781, duly executed and attested to pass real 
estates, devised as follows : . 

And as to that worldly estate wherewith it hath pleased 
God in his kind providence to intrust me, I dispose there¬ 
of in the following manner: 1 give to my dearly beloved 
wife during her natural life all those my houses and ap¬ 


Testator, after 
a general intro¬ 
ductory clause 
“ as to his worldly 
estate,” devised 
to Ills wife during 
her natural life all 
his houses in Swan- 
lane , he then devi¬ 
sed several houses 
without words of 
inheritance to his 
sons T. B. and 
S. B. and after 
the death of his 
wife he gave to 
his son W, 2). all 
those his three 
houses or tene¬ 
ments situate in 
Swan-lane , in the 
tenure or occupa¬ 
tion ofjf.,tf.,and 
C,, he likewise 
gave several lega¬ 
cies to be paid 
within six months 


purtenances thereunto belonging, being in the Swan-lane t ^ ( j r c Jj|, s c fj^d 
and are now in the tenure or occupation of James Ga~ thus, “ and 1 
van school-master, widow Tanton stay maker, Ralph Mor- tauafboth read and 


ris clogmaker, widow Sharp butcher, widow Ward , and 
Sarah Flint » and the yard, shops,* stables, and the little 
garden I have lately inclosed. 1 likewise give her all the 
rents which shall be due from the aforementioned tenants 
or tenements on the next quarter day after niy death. 1 
give to my daughter Mary Russell the sum of ten pouuds, 
to be paid her within six months after my death. And 


personal with the 
payment of the 
above or afore¬ 
mentioned lega¬ 
cies, and I appoint 
my beloved wife 
uml my son T. It., 
my son S. B., and 
my son IV. II., ex¬ 
ecutors of this my 
will, and after niy 
just debts anil fu¬ 


neral expences 

are paid, then the surplus of my effects, both real and personal, to be equally divided to my 

executors which shall be then living. . 

Held that IV. H. only look an estate for life under the devise of the three houses in Swan- 
lune after the death of his mother, notwithstanding the words of charge, &c. but that he took 
a fee in one-fourth part under the residuary clause. 


likewise 
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Due 

*. 

Clarke. 


likewise I give her two tenements, with the appurtenances 
thereunto belonging, situate ard being in Friars Lanet 
aud are now in the occupation of John Moore carpenler> 
and John Squires blacksmith; aud for want of issue at 
her death, then my will is that the said two tenements 
be divided amongst my sons, Thomas , Samuefdnd ll if Ham , 
or their children who shall be living at her death. I give 
to my son Thomas Briscoe the reversion of die lease of the 
house I now inhabit: I likewise give him the reversion 
of the lease of the house in Gaol Yard Lane, and likew ise 
the reversion of the lease of the brickkiln in Wedgnock 
Lane: aud likewise 1 give him a piece of land 1 have 
lately erected a brickwork on, with the hovel, kiln, aud 
the appurtenances thereunto lying in the bridge end by 
the side of the road leading to Lemington. I likewise 

give Inin the share of an estate I lately bought of Thomas 

• 

Stratford. 1 likewise give unto him, after the death of 
my beloved wife, all those my two tenements or houses 
in the Swan Ijane, and are now in the tenure or occupa¬ 
tion of James Gavan schoolmaster, and the widow Tanton 
staymaker. 1 likewise give him, after the death of my 
beloved wife, all that my house in the back yard now in 
the tenure of Sarah Flint ; and likewise I give him, after 
the death of my beloved wife, all that my yard, shops, 
stables, and my little garden ; I likewise give him forty 
pounds to be paid him iu twelve months after my death; 
I give to my son Samuel Btiscoe , at my death, all that my 
house, with the appurtenances thereunto belonging, situ¬ 
ate and being in the Jury Street , and is now in the tenure 
or occupation of William Russell. 1 give to my son Wil¬ 
liam Briscoe , after the death of my beloved wife, all those 
my three houses or tenements situate iu the Swan Lane, 
and are now m the tenure or occupation of Ralph Morris 
clog-maker, and the widow Sharp butcher, and the widow 
Ward. I give to my daughter Sarah Ash die sum of ten 
pounds, to be paid her within six months after my death: 
I likewise give her all those my two houses or tenements 

in 
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in the Cow Lane, and are now in the tenure or occupa¬ 
tion of Joseph Clarke and ■■ — Whitehorn. I give to 
my la re daughter Elizabeth Banner’s three children, in 
equal proportions, all that my house or tenement situate 
and being in the Saltisford , now in the tenure of Sarah 
Wood. And I charge all my estates both real and person¬ 
al with the payment of the above or aforementioned 
legacies ; and I appoint my beloved wife and my sou 
Thomas Briscoe , my son Samuel Briscoe , and my son 
William Briscoe , executors of this my last will and testa¬ 
ment ; and after my just debts and funeral cxpences are 
paid, then the surplus of my effects both real and person¬ 
al to be equally divided to my executors which shall be 
then living.” 

The premises for which t\iis ejectment was brought 
were the three houses in the Swan Lane , devised after 
the death of the testator’s wife to his son William Bris¬ 
coe. Thomas Briscoe the testator, after making his said 
will, died in October 1784, leaving Mary Briscoe his wi¬ 
dow, and liis sons Thomas, Samuel, and William , and his 
daughters Mary Russell and Sarah Ash, him surviving. 
Mary Briscoe the widow’ continued in the possession of 
the premises until her death which happened in June 
1785. Upon her death William Briscoe, the devisee in 
remainder, eutcrcd upon them, and continued in possession 
thereof until his death, which happened in August I7{)2. 
William Briscoe before liis death by his will devised the 
premises in question by the name of his three tenements 
and premises adjoining, together with the appurtenances, 
situate in the borough of Warwick , in a certain place or 
street there called Swan Lane, and then in the several 
tenures or occupations of George Cashmorc, Benjamin 
Evans , and widow Sharp , to his wife Sarah Briscoe, 
now Sarah Clarke, one of the Defendants, for her life, 
and then to such child or children of his said wife by 
him lawfully begotten, and for want of such issue then 
to such child or children of his brother Thomas Briscoe , as 

should 
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should be living at the time of the decease of his said 
wife. The Defendant Sarah the wife of William Briscoe 
continued in the possession of the said premises from her 
husband’s death until her intermarriage with the other 
Defendant Joseph Clarke in February 179b, and both the 
Defendants have been in possession ever since. Mary 
Briscoe t the widow of the testator, died intestate, and 
William Briscoe , the lessor of the Plaintiff, is the eldest son 
of Thomas Briscoe , the eldest son of the testator, and is 
heir at law ef the testator and his widow, and of the said 
Thomas Briscoe , Samuel Briscoe , and William Briscoe 
their sons, the said Samuel and William dying without issue. 

The question for the opinion of the Court was, whe¬ 
ther the lessor of the Plaiutiff was entitled to recover the 
whole, or any, and what part of the premises in question 
under the ejectment. If the Court should be of opinion 
that the Plaintiff was entitled to recover the whole, then 
the verdict was to stand ; if part only of the said premi¬ 
ses, then the verdict was to be entered accordingly. But 
if the Court should be of opinion that the Plaintiff was 
not entitled to recover any part of the said premises, then 
a verdict was to be entered for the Defendants. 


Williams Serjt. for the Defendant was called upon to 
begin. 1 contend that William Briscoe took an estate in 
fee under the will of Thomas Briscoe in the three houses 
situated iu Swan Lane. Though it cannot be argued 
after the case of Doe d. Wright v. Child, 8 Term Rep. 64. 
1 JSiew Rep. 335. that the words of the will are sufficient 
to carry a fee, yet the meaning and intention appear suf¬ 
ficiently from the whole will to warrant the Court in 
adopting that construction. First, the introductory clause 
shews that the testator did not mean to die intestate as to 
any part of his estate. Secondly, the devise to the testa¬ 
tor’s wife shews that he knew what words to use, when 
he meant to give only an estate for life. Thirdly, the 
legacies are charged on the real estate, some of them 

being 
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being payable at six and some at twelve months after the 
testator’s death. The legacies therefore must be paid at 
the times appointed by the person to whom the estate is 
given, and he may never live to receive a sum equal to 
what he is obliged to pay. When laud is devised to a man 
paying a legacy out of the land, the legatee may maintain 
an action for the legacy against the devisee of the land; 
though no action can be maintained for a legacy not so 
charged. In the case of Andrew v. South ho use, 5 Term 
Rep. 292. where the devise was to 1. A. .for life, and 
after her death to E. 5., charged and cheargeable with an 
annuity of 20/. to J. C. for his life; it was held that E. S • 
took an estate in fee on account of the charge, though by 
the words the charge was upop the land, and not upon 
the person. So in Doe d. Stevens v. Snelling, 5 East , 87* 
where the devise was to G. S. and his wife of a messuage, 
after having thereout first paid and discharged the testa¬ 
tor’s debts and funeral expences. Whenever the devise 
is to one paying a sum of money out of the estate devised, 
a fee will pass. And in Doe d. Palmer v. Richards , 
3 Term Rep. 358. the Court considered the words, “ my 
debts and funeral expences being thereout paid,” to be 
a charge upon the devisee to pay. Then what is the 
difference between the charge in that case and the pre¬ 
sent? Fourthly, if William Briscoe did not take a fee in 
the three houses under the special devise to him, he took 
a fee in one fourth by virtue of the residuary clause^ 
which gives to the four executors the surplus of the testa¬ 
tor's effects real and personal, after payment of his debts 
and funeral expences. By this clause all the estate 
not before disposed of passed to the executors, llogan v. 
Jackson , Coup. 299. 
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Bayley Serjt. contra. First, the case of Right v. Side- 
bottom. Doug. 759 . is sufficient to establish, that the in¬ 
troductory words will not carry a fee. And the circum¬ 
stance of one shilling having been given to the heir at law in 

that 
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that case, is stronger than that of an express devise for 
life in a former part of the will having been given in this, 
to shew that a fefr was intended. Secondly, with respect 
to the charge, the distinction which runs through all the 
cases is, that if the charge be merely upon the estate, and 
not upon the person, it will not carry a fee. The case of 
Doe d. Palmers. Richards is commented upon in Doed. 
Mellor v. Moore , in Error, 1 Bos. &> Pul . 30. where the 
Chief Baron disputed the propriety of the judgment, and 
Lord Ellenborough in Doe v. Snelltug approved the doc¬ 
trine and principles of that case, which were founded upon 
the idea that a charge upon the devisee would enlarge the 
devise to a fee, but thought that the words of die will 
hardly warranted the application of the rule to that case. 
The same distinction is to be fouud in Doodtitle v. Mad- 
dern , 4 East, 49ft. In the case of Andrew v. Soul house 
the words of charge applied to the person of the devisee. 
Thirdly, though it may be admitted that the words 
“ surplus ol real effects” will carry the freehold inheri¬ 
tance, if the intention of the testator to use them in that 
sense appear; yet in this case it cannot be supposed that 
by the words of the residuary clause the testator intended 
to carry them to that extent. 

Car. adv. vult. 


On this day the opinion of the Court was delivered 
by 

Sir James Mansfield C. J The title of the de¬ 
fendants under the will of Wm. Briscoe to the w hole de¬ 
pends upon that clause in the will of Phonius Briscoe the 
grandfather, in which he devises to his son ft illiam 
Briscoe alone; and their title to the l-4lh part upon the 
last clause of the same will where he devises to him 
jointly with his mother and lus two brothers. This is 
as unfortunate a will as a court of judicature could pos¬ 
sibly have to determine upon; for I have no doubt that 
our decision will be contrary to the real intention of the 

testator. 
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testator. Indeed I am confident that th£ testator, in 
giving: an estate for life in the houses to his wife, and 
afterwards giving them generally to his sons in the same 
manner as he would have given them a horse or any other 
chattel, must have intended to convey an estate in fee to 
them. His widow may have been, for any thing that 
appears on this case, a young woman, and a mere estate 
for life to his sons after the expiration of her estate tor 
life would be a miserable provision. However the old 
rule, of w'hich we have heard so much, viz. that a ge¬ 
neral devise passes only an estate for life, unless there be 
something in the will shewing a different intention, makes 
it impossible for us to hold that William took mote than 
an estate for life. It has been contended, that as the 
property devised is charged wjih the payment of legacies 
a fce'will therefore pass to the devisees ; and in support 
of this proposition the cases of Doe d .Stevens v. Snelling, 
and Doe d. Palmer v. Richards , have been cited. It is 
not necessary for me to go through these cases. The last 
of these two cases when decided surprised me much, for 
the wordcof the will there ni 
respect 01 the legacies upon the estate ; and the words 
of charge iu this case do not differ, except that they are 
more direct and general. In Collier 's case, (i Co. l(j. the 
laud was devised to the testator’s brother, “ paying to 
one 20r. and to others small sums,” and there the devisee 
was adjudged to have a fee, because he was personally 
liable, and after payment of the legacies, and before sa¬ 
tisfaction might die. And there the true distinction was 
taken, viz. that if the land had been devised to him to 
the intebt that with the profits of the land he should pay 
the legacies, he would have taken only an estate for life. 
The reasoning, therefore, upon which in that case it 
decided that the devisee took a fee does not apply to this 
case, where the legacies are merely a charge upon the 
estate, and the devisee can never be personally liable, 
because whatever is to be paid in discharge of the lega- 
Vop. if. Hb cies 


erely created a charge in 


349 


18 G 6 . 




130 


CASES in MICHAELMAS TERM 


1806 . 


Doe 


v. 

Clarke. 


cies is to be paid out of the estate. Unless, therefore, 
we were to adopt a new rule, totally different from that 
laid down in Colliers case, a general devise of land can¬ 
not be held to give a fee on account of legacies charged 
upon that laud. In Doe d. Stevens v. Smelling Lord Ellen - 
borough seems to think that if debts or legacies aie to be 
paid out of the estate at all events that there the devisee 
must take a fee. But what difference does it make 
whether the testator directs the legacies to be paid out 
of the estate, or to be paid by the devisee out of the 
estate ? In neither case can the devisee be a loser, which 
is the only principle upon which a fee is given to him. 
To consider such a charge a personal charge is most ex¬ 
traordinary, since there can be no doubt but that il such 
devisee were to die befofe the testator it would still be 
a charge upon the estate. That has been decided re¬ 
peatedly in the Court of Chancery (a), and it is quite 
established that (lie charge exists as a charge upon the 
estate, notwithstanding the death of the devisee in the 
lifetime of the testator. In this case the testator has not 
charged any particular part of the estate devised among 
several devisees, and there is no case which has decided 
that a general charge upon the whole estate will give a 
fee to the devisee of any particular part of that estate. 
We are therefore of opinion, upon that part of the will 
wfiich devises the houses in question to William Briscoe , 
that under that devise he took only an estate for life. 

With respect to the question which arises upon the 
residuary clause of this will, my own opinion is, that 
though the testator has by mistake, as it seems to me, 
thrown in the word rcu/, he had no conception at the 
time that he was devising any real estate by that clause. 
He could not mean to give a fee over again which, I 
doubt not, he thought he had already done by the for¬ 
mer devise; but <t would be very hard upon William i 
Briscoe to use that supposed intention in the former clause 

(a) See Viner, tit. Charge. 


of 



IN THE FORfY-SETENTH YEAR OF GEORGE III. 


351 


of the will from which he is not allowed to derive any 
benefit, in order to defeat his claim under this residuary 
clause. An argument has been urged, and I think very 
strongly, against the possibility of the testator intending 
to give to the widow the remainder in fee in these three 
houses, from the circumstance of his having previously 
given her an estate for life in them. If, therefore, this 
residuary clause has the effect of giving to the widow a 
fee in l*4th in remainder, it will be not a little singular 
that this remainder will not take effect till the death of 
the widow, who had the first life estate in the houses, 
and the death of her son William , who had the second 
life-estate in them; for they must both necessarily be 
dead before this remainder takes effect. That argument 
does appear to be strong agqinst the possibility of such 
a devise being intended. It is, however, possible that 
though he may have thought that he bad disposed of all^ 
his real estate, yet that he may have chosen to provide 
against (lie chance of leaving any thing undisposed of. 
Upou this supposition, unless the Court take upon them 
to reject the word real , this remainder must pass to the 
lessor of the plaintiff. It would be a stretch in con¬ 
struction to reject the word real if it be possible to give 
any effect to it, and there is the less reason for rejecting 
it because in the former part of the same sentence he 
has introduced it where he creates the charge; and if 
we do not reject the word real in the former part of the 
sentence, we must suppose him to use it intentionally in 
this latter part also. Upon the whole, therefore, I do 
not feel myself warranted in denying to*the word “ real” 
its full force and effect. It is very difficult to make any 
sense of this devise, containing, as it does, the words, 

“ which shall be then living.” Supposing it to be mere 
personalty that is to be so divided, at what period would 
this personalty have been divisible? A thousand acci¬ 
dents might happen to prevent the debts being paid 

B b 2 inime- 
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immediately. From the necessity of giving, if possible, 
some effect to the word “ real,” and there being some 
real property undisposed of, we think that the lessor of the 
Plaintiff, as standing in the place of William Btiscoe, is 
entitled to three parts in four of the property in question. 
The case of Hogan v. Jackson comes very near this, 
though it is not quite so extraordinary. 

Poatca to the Plaintiff. 


Nod. SOth. 


M'Cullock v. Robinson. 


A commission 
of bankrupt hav¬ 
ing issued against 
the Plaintiff, who 
was gone with 
hi' family to NA I 
York, upon the 
petition of the 
Defendant, who 
was the only cre¬ 
ditor and had 
chosen himself 
sole assignee, 
and the Plaintiff 
having brought an 
action against the 
Defendant to try 
the commission; 
the I’ourt refused 
to stay the pro¬ 
ceedings till he 
should give secu¬ 
rity for costs. 


nnHIS was a rule to. shew cause why proceedings 
should not be stayed till the Plaintiff should uive 
security for the costs of tile action. A commission v of 
bankrupt had issued against the Plaintiff on the petition 
of the Defendant, who was the sole creditor, and had 
chosen himself assignee, and the action was brought to 
try the validity of the commission. The ground of the 
application was that the Plaintiff, with all # his family, 
was resident at New York in North America: It was 
sworn that the Plaintiff's partner, at a private meeting, 
being asked where the Plaintiff’s resilience was, stated 
that he was at New York , as appeared by a letter fiom 
him ; and the deponent in the affidavit swore to the fact, 
as he had been informed and believed. In answer to 
this it was sworn; that a letter had been written to the 
Plaintiff to come to England and appear to his commis¬ 
sion, and that he was expected to return. 


Shepherd and Bayley Serjts. shewed cause against the 
rule, and contended that none of the cases had gone so 
far as to authorize this application; that it did not ap¬ 
pear that the Plaintiff was permanently resident abroad, 
and that it was expressly sworn that he was expected to 

return; 
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return; ihat the Defendant being assignee under the 
commission, had possessed himself of all the Plaintiffs 
property, and thereby rendered it impossible for the lat¬ 
ter to give any pledge to those who might become secu¬ 
rity for him; and that it would be unreasonable there¬ 
fore to stay the proceedings in this action till such secu¬ 
rity was given, when the object of the action was to 
try the Defendant’s right to take the Plaintiff’s property 
under the commission. 


1806. 


M’Cullock 
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Best Serjt. in support of the rule, insisted that as the 
Plaintiff was out of the jurisdiction of the Court, and 
sw orn to be resident with all his family out of that juris¬ 
diction, he ought not to be permitted to proceed in this 
action without giving security'for costs, since his person 

could not be taken in execution; and that the circum- 

• 

stance of bis property having been tak(4i under the com¬ 
mission was no ground of exception to the geueral rule 
in these cases, since if that were admitted, the poverty of 
any Plaintiff might equally be urged as a reason for not 
requiring security. 

Sir James Mansfield C. J. There may be some 
hardship upon a person who has taken out a good com¬ 
mission being obliged to try the validity of it in ail 
action, when all the costs must fall upon himself. But 
here the Plaintiff lias no property, the Defendant as 
assignee is entitled to all his property preseut and future, 
for no one else has proved under the commission. The 
Plaintiff can give no counter security to those who may 
be bound for him. In many cases to say that a tnan 
should not proceed without giving security would be to 
say that he should not contest the bankruptcy; for it may 
be very long before the Plaintiff may be able to return 
to this country. Unless, therefore, there be some po¬ 
sitive rule winch requires us to stay these proceedings till 
security be given, I think that we ought not to do it. 

B b 3 But 
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But I do not apprehend that it has ever been laid down 
that a party who goes abroad must, under all circum¬ 
stances, give security for costs or be subject ro have his 
proceedings stayed. Here, though there may be some 
hardship upon the Defendant, there would be much 
greater on the other side if the application were al¬ 
lowed. 


Hooke J. The general rule, no doubt, is, that where 
the Plaintiff is out of the jurisdiction of the Court he 
may be called upon to give security for costs. But that 
rule is subject to be modified, according to the circum¬ 
stances of each particular case. Here the Plaintiff dis¬ 
putes his own bankruptcy,' and can have no property as 
long as the bankruptcy remains in force to place m the 
hands of his sureties. I think, therefore, that in this 
case security should not be required. 

Chambre J. By the general rule of law every man 
not legally incapacitated may sue without giving security 
for costs. But the Court has interposed in certain cases 
and required security. This, however, is matter of dis¬ 
cretion ; and being so, the rule which has been adopted 
is not so positive and inflexible as not to yield to parti¬ 
cular circumstances; and if it ought to yield at all, I can 
hardly conceive a stronger case than the present. The 
Plaintiff has no property to be laid hold of by his sure¬ 
ties, but the Defendant, who asks for the security, has it 
all. This, therefore, is a very fair case in which to relax 
from the general rule, that being a rule of discretion and 
not of positive law. 


Rule discharged. 
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(IN THE EXCHEQUER-CHAMBER.) 

Bristow and Others, Exerutors of Henry NoVm 20th 
Simmonds, v. Waddington and Others, in 
Error. 


T HIS was a writ of error brought to reverse a judg. Declaration stat- 

nient given by the Court of King’s Bench for the posted of'land] 

Plaintiffs below. The declaration stated, that II. Sim- werepniwm” 

monds in his lifetime, before and at the time of making agreed to sell to 
. . K IP. all tlie hops 

his promise and undertaking nereiualter next mentioned, then growing on 

w as possessed of divers, to wit, 22 acres of land, situate, be paid 

King and being in the counly^of Kent, and on which said **?/’• l v : t0 **•***■ 

J ° t . _ to be delivered in 

land certain hops were then growing; and the said II. pockets by the 

Simmonds being so possessed thereof, tlje Plaintiffs below ^* 

heretofore and in the lifetime of the said II. S. to wit, Kent; that in con- 

. sidcration that 

on the 1 Oth of November 1790, at, &c., at the special f tr. undertook 

instance and request of the said 11. S., bargained for and f or the hops H.s. 

agreed to buv of the said II. S., and the said H. S. then promised tode- 
4 & - \ in tr them at the 

and there agreed to sell to the said Plaintiffs all the hops place and manner 
. , . . i * , i , c iai aforesaid in area 

then growing on the said land, at the rate of 10/* per time next 

czct; to be therefore paid by the Plaintiffs to the said after they should 

II. S., and to be delivered in pockets by the said II. S. 

to the said Plaintiffs at IV hit stable in the county of Kent; 

and in consideration thereof, and also in consideration 

that the said Plaintiffs at the like special instance and re- though a reason- 

r able time tor de¬ 

ques! of the said 77. 8. had then and tlieie, to wit, at, livery had claps- 

&c. undertaken and faithfully promised the said H. S. to the said* 1 /’!'^!^ 

accept and receive the said hops of and from the said II. 

s and to pay him for the same at the rate aforesaid, he wards ready and 
99 r J willing to ac¬ 

cept and 

pav for the hops at the rate and in manner, Arc. yet H. S. had not delivered them. 
Held 1st, that tlie sale of hops growing on the land was not illegal, it not being averred 
that they were bought to sell again ; 2d, that it was not neessary tor the Plaintiff to aver 
any request or notice to deliver at any particular time or any tender of the price, it appear¬ 
ing that the first act was to be done by tlie vendor ; Sdly, that upon affirmance of judgment 
for tlie Plaintiff in the Exchequer-chamber he was not entitled to interest. 

B b 4 the 
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the said If. S. undertook and then and there faithfully 
promised the said Plaintiffs to deliver the said hops to 
them the said Plaintiffs at the place and in manner afore¬ 
said, in a reasonable time next after the same should be 
picked and gathered; and the said Plaintiffs averred 
that the said hops were afterwards and in the lifetime of 
the said H. S. t to wit, on the 1st of October 1800, picked 
and gathered ; and that the same ainouuted to a large 
quantity, to wit, 2 cut. of hops; and although a reason¬ 
able time for the delivery of the said hops to the said 
Plaintiffs as aforesaid had long since elapsed, and the said 
Plaintiffs were during that time and afterwards ready 7 and 
willing to accept and receive the said hops of and from 
the said //. 5., in his lifetime, and from the Defendants 
below, executors as aforesaid, since die death of the said 
II. S. t and to pay for the same at the rate and in the 
manner aforesaid, yet the said H. S. in his lifetime, and 
the said Defendants below, executors as aforesaid, since 
the death of the said II. 8. not regarding, Sic. did not 
nor would within such reasonable time as aforesaid, or 
at any time afterwards, deliver the said hops, or any part 
thereof, to the said Plaintiffs, &c. whereby, &e. The 
second count stated, that iu the lifetime of H. S % and at 
his instance and request the Piaint.ffs bargained for and 
agreed to buy of If. S. f and H. 8. agreed to sell to the 
Plaintiffs all the hops then growing on 22 acres of land 
of If. 8. at 10/, per cal. to be delivered by II. 8. to or 
for the Plaintiffs at Whitstable , and that in considera; on 
tlieieof, and that the Plaintiffs, at the iustance and request 
ot H. S. had promised to accept and rec *ive the hops, 
and pay for the same at the rate aforesaid, II. 8. pro¬ 
mised to deliver the hops to the Plaintiffs at IVhitstable 
within a reasonable time after the same should be 
picked and gathered; that the the hops were picked antk 
gathered, and amounted to 2 cat. ; and although a reason¬ 
able time tor the delivery had elapsed, and the Plaintiffs 
were during that time and afterwards ready and willing 

to 
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to accept and receive the hops from H. S. in his lifetime, 
and from the Defendants as executors since his death, 
yet, &c. as before. The third count was for money 
paid by the Plaintiff* to the use of H. S. t which he pro- 
mised to pay. And the fourth for money had and re¬ 
ceived by the said //. S. to the use of the Plaintiffs^ 
which he promised to pay. 

Plea, That II. S. did not undertake and promise mode 
etJo r md. 

Verdict for the Plaintiffs damages 800/. 

Judgment for damages and costs 861 /. 10s. to be le¬ 
vied upon the goods of If. S. in the hands of the Defend¬ 
ants, if they have so much to be administered, and if not, 
6ll. 10s. to be levied on their qwn goods. The Defend¬ 
ants below assigned for errors* that the two first counts 
of the declaration were not sufficient in law for the said 
Plaintiffs below to have or maintain their,aforesaid action 
thereof against the said Defendants, and for that the con¬ 
tracts and piomises in those couuts respectively stated are 
illegal and void ; also that by tfie record it appeared that 
judgment was given for the Plaintiffs to recover damages 
against the Defendants upon the whole of the said de¬ 
claration for the uou-performauce of all the promises 
and undertakings in the said declaration mentioned; 
whereas by the law of the land judgment ought to have 
been given for the Defendants upon the two lirst counts 
of the said declaration agaiustthe Plaintiffs ; and the De¬ 
fendants prayed that the judgment for the errors afoiesuid 
and other errors might be reversed. 

Joinder in error. 

Abbott for the Plaintiffs in error relied upon Iluddatn s 
case, 3 Just . 197* by which it appears that Iladdam was 
fined and imprisoned by the Court oi King’s Bench in the 
iiotli of Edtpard the third for selling coni in sheaves ; and 
Sir Edward Coke makes this remark upon the case, Ob¬ 
serve well this judgment, that it is against the common 

law 
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law of England to sell corn in sheaves before it is threshed 
and measured, and the reason thereof seemeth to be, 
for that by such sale the market in effect is forestalled.” 
With respect to the case of Grant v. /Jedding, Hardres , 
380. 10 Car. 2. where the sale of corn standing is 
apoken of as legal, it being said by the Court, that “ if 
corn be sold standing the vendee shall pay the tithes,*' 
he observed, that the legality of such a sale was not the 
point in decision, and that if ffaddam’s case were law 
which established that it was unlawful to sell corn in the 
sheaf u fortiori it must be unlawful to sell it standing ; 
that it could not be contended that the 12 Geo . 3. c. 71 * 
had taken away the common law upon the subject of 
forestalling and engrossing, it having been solemnly de¬ 
termined by the Court of King’s Bench that it only re¬ 
pealed the statutes therein enumerated in a case where 
the present Defendant in error was actually convicted of 
engrossing upon an indictment at common law, Rex v. 
JVaddington , 1 East , 16^.; that if there were any parti¬ 
cular circumstances which made the contract lawful, it 
was incumbent upon the plaintiff below r to shew' the 
exception, the general rule being against such contracts; 
that the 11 Geo. 2. c. 19. s. 8. which enabled landlords 
to distrain growing crops for rent, plainly shew'ed what 
was considered as the policy of the law upon this subject; 
since it provides that the crops shall not be sold till they 
have been threshed. He further objected, that it was not 
averred in the declaration that the plaintiffs either re¬ 
quested the Defendants to deliver the hops, or gave no¬ 
tice that he should be ready to receive them at any parti¬ 
cular time, or tendered the price; which he contended 
ought to have been averred, there being no day fixed for 
the delivery by the contract. 


Holland for the Defendant in error, after referring to 
Grant v. JJedding, and also to Moyle v. Ewer , 2 Bulstr . 
183. was stopped by 


Sir 
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Sir James Mansfield Ch. J. At the time when 
Slade*s case (a) was determined, namely, 44 Elii., the 
statutes of Edward the sixth against forestalling and en¬ 
grossing were in full force. The declaration in that case 
states that tl whereas the Plaintiff on the 10th November , 
.'iO Eliz. was possessed of a close of land in 11. containing 
8 acres, for a certain term, and being so possessed, the 
said close atoresaid on the said 10th Nvv. was sowed with 
wheat and rye, which wheat and rye on the 8th May 
W'ere grown into ears, the Defendant, in consideration 
that the Plaintiff at the special instance and request of 
the Defendant, bargained and sold to him the said blades 
of wheat and rye growing upon the said close, (the tithes 
due to the rector, &c. excepted 1 ,) did assume and promise 
to the Plaintiff to pay to him »o/. at the Feast of St John 
Baptist then next to come,” find for non-payment of this 
sum the action was brought. A special verdict was 
found, stating all the facts, and the case was argued 
twice before the 12 Judges, by the Attorney and Solicitor- 
General for the Plaintiff, and by Bacon and Dodderidge 
for the Defendant; and yet it never entered into the 
imagination of any one of those learned persons at a tune 
when the statutes of Edw. 6. were so recent, that a mere 
sale of a standing crop was illegal. To render such a 
purchase illegal, it must be made with an intent to sell 
again. But nothing of that kind appears in this case. 
The cases respecting tithes shew the opinion of the Court 
that such bargains W'ere good: and with respect to Had- 
darn’s case, it does not follow' that because a sale of corn 
in sheaves is illegal, it is therefore illegal to sell it while 
standing. The earlier the sale is made, the less liable is 
it to objection. Persons often feed cattle upon green 
corn, and it may be bought for that purpose. After the 
12 Geo. 8. we should expect a precise determination in 
point to authorize us to hold such a contract against law. 


1806. 

Bristow 


v . 

Warrington 
in Error. 


( a ) 4 Co . 91. 


With 
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With respect to the last objection, 1 think that the first 
act was to be done by the vendor. 

Chambrf. J. observed, that if this contract should be 
deemed illegal, an incoming tenant could not take the 
croj upon the ground at a valuation without violating 
the law. 

. Judgment affirmed. 


Holland then applied to the Court for interest upon the 
sum recovered from the date of the judgment below; and 
referred to hittledale v. Lord Lonsdale , 2 H. HI. 287. (a), 
to shew that it w f as entirely in the discretion of the Court 
to allow it or not. 


Abbott contra, insisted that the action having been 

r 

brought for mere unliquidated damages, it was quite 
contrary to the practice of the Court to give interest. 

Sir James Mansfield Ch. J. observed, that a few 
days before in an action against a broker who had ne¬ 
glected to effect an insurance, and wherein damages were 
recovered against him as if he had been the insurer, the 
Court had allowed interest, and was inclined to grant it 
in the present instance; but finding that the practice had 
been against allowing it, he said that it ought not to be 
altered without notice to the parties; and accordingly 
the allowance of interest was refused. 

(a) With respect to this case, it by consent, subject to reduction 
was observed by a gentleman who by arbitration; and therefore the 
had been counsel in the cause, that Court had considered the amount 
the damages there had been taken ascertained by admission. 
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HHHE declaration in this case was delivered on the 8th 
of November, and a rule to plead given on the same 
day : a summons for a bill of particulars was then taken 
out, returnable on the 10th, which was consented to, and 
an order made on that day ; on the 11th a bill of parti¬ 
culars was delivered, with a demand of a plea : on the 
evening of the 11th a further summons for a better par¬ 
ticular was taken out, returnable on the the 12th, and an 


Plaintiff is not 
to sign judgment 
for want of a plea 
till the expiration 
of 2 hours after 
the delivery of a 
bill of particulars, 
though the tune 
for pleading be 
out, and a demand 
of a plea given, 
above 24 hours 
before that time. 


order made on that day accordingly. On the 13th, at 
two o’clock in the afternoon,' a further particular was 
delivered; and at seven o’clock in the evening of the 
same day judgment was signed. The regular time for 
pleading expired on the morning of the 13th, before the 
summons of the 11th was returnable. After judgment 
had been signed, the Defendant having no notice of it 
obtained a further order for a better particular. 


Bayley Serjt. having obtained a rule to shew cause why 
this judgment should not be set aside. 


Williams Serjt. shewed cause, and contended that al¬ 
though an order for a bill of particulars suspends the 
proceedings till complied with, yet that the Plaintiff is 
at liberty to sign judgment immediately that he has 
complied with it: and cited Iliff'trman v. Langelly , 
2 Bos. ft Pull. 363. as in point; and observed, that if 
the Defendant considered the last particular insufficient, 
he should have immediately applied for a further sum¬ 
mons. 


But the Court thought that the Defendant must have 
some time to judge of the particular before judgment is 
signed ; they observed, that it appeared in this case that 

the 
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the second particular was insufficient as well as the first; 
and that in Hifferman v. Langelltf the particular was de¬ 
livered on one day and judgment signed the next; and 

said, that twenty-four hours ought to be allowed. 

Rule absolute. 


JV<w. 21*1- 


13e La Rue v. Stewart. 


Debt on bond, 
conditioned for 
payment of an an* 
nuity of 17.>Z. 
quarterly, during 
die life of Lad« 

G. Pleas, payment 
of the annuity at 
the days, and pay¬ 
ment of the ar¬ 
rears after the 
days in the con¬ 
dition. Replica¬ 
tion, that the De¬ 
fendant did not 
pay the annnity or 
the arrears in 
manner and form 
as Defendant al¬ 
leged, but on the 
contrary Plaintiff 
suggested that du¬ 
ring the life of La¬ 
dy G. 871. ins. 
for two quarterly 
payments became 
due, and was still 
in arroar, and con¬ 
cluded to the 
country. On de¬ 
murrer, the Court 
seemed to think 
the replication 
bad, and gave the 
Defendant leave 
to amend on pay¬ 
ment of costs. 


D EBT on bond for 1800/., dated the 5th of October 

1799. 

The Defendant craved, oyer of the bond and condition, 
by the latter of which it appeared that the bond was 
given to secure the payment of an annuity of 175/. in 
equal quarterly payments' by the Countess Dowager of 
Granard to the Plaintiff during her life. The Defendant 
then pleaded non est factum and afterwards several pleas, 
alleging that no memorial was inrolled within twenty 
davs, and stating various delects in the memorial, and 
also that the condition of the bond did not set forth the 
true consideration. Ninthly, he pleaded that he the 
Defendant had yearly and every year from the date of 
the boud until the suing forth the original writ paid the 
suid annuity of 175/. in manner and upon the several 
days and times in and by the condition limited and ap¬ 
pointed, and this, &c.; wherefore, &c. Tenthly, he 
pleaded, that after the several days and times in the con¬ 
dition mentioned, to wit, on the 7th of January IfeOo, 
he paid to the Plaintiff all arrears of the said annuity of 
175/. according to the form of the statute. 

The Plaintiff, after joining issue oil the first plea, re¬ 
plied, that a memorial was enrolled within twenty days, 
and set it forth, and this, &c. Upon this part of the re¬ 
plication various issues were joined both of law and fact, 
lie also replied, that the condition of the bond did 

set 
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jet forth the real consideration upon which issue was 
joined: and then to the 9th and 10th pleas replied, that 
the Defendant did not pay or cause to be paid to him the 
Plaintiff the aforesaid annuity of 173/., or the arrears 
thereof, or any part thereof, in manner and form as the 
Defendant alleged; but wholly refused and neglected 
so to do; and on the contrary thereof the Plaintiff for 
breach of the said condition suggested and gave the Court 
to understand and be informed, that after the making of 
the bond and during the life of the said Countess Dowa¬ 
ger of Granard, to wit, on, &c. at, 8tc. a large suin of 
money, to wit, 87/. 10s. of the said annuity of 173/. for 
two quarterly payments became due from the Defendant 
to the Plaintiff, and which said sum of 87/. 10$. was still 
in arrear and unpaid to the Plaintiff, contrary to the form 
and effect of the condition ; and this the Plaintiff prayed 
might be inquired of by the country. 

To this replication to the 9th and 10th pleas the De- 
fendant demurred, and shewed for cause that the Plaintiff 
had not by the replication to the 9th plea assigned any 
breach at common law of the conditiou, and also that he 
had concluded his replication to the country, instead of 
concluding the same, dr so much as related to the ninth 
plea, with a versification. 

Joinder in demurrer. 



V 

Stewart. 


Best Serjt. in support of the demurrer. The replica¬ 
tion in this case ought to have concluded to the Court, 
and not to the country. Where indeed the bond is con¬ 
ditioned for the payment of a single sum of money, if the 
Defendant plead solvit ad diem , or solvit post diem , the 
Plaintiff may deny the payment, and conclude to th 
country. But this bond is given to secure several pay¬ 
ments at different times, and resembles a bond for per¬ 
formance of covenants, in which case the Plaintiff is 
bound to shew the specific instance in which the bond 

has 
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has not been complied with ; and wherever it is necessary 
to point out the particular instances of breach, the repli¬ 
cation must conclude with a versification. I lay man v. 
Gerrard , 1 Sound. 99. edit, by Serjt. Williams , and the 
cases cited iu Uic notes. In the present case the sugges¬ 
tion forms a part of* the replication, and introduces new 
matter, namely, the life of Laity Granard , and the non¬ 
payment of a specific sum of Wll. 10s. And it was ex¬ 
pressly laid down in Hendersons .Withy , 2 Term hit - p . o?6. 
that whenever new matter is introduced, the other party* 
must have an opportunity of answering it. In Carnicallis 
v. Silvery, 2 llurr. 7 7 C. where to debt on bond with a 
condition to account, the Defendant pleaded perfoim- 
ance, and the Plaintiff replied that the Defendant received 
several sums of money amounting in the whole to 1400/, 
for which he had not accounted, and concluded wnth a 
verification. Lord Mansfield said that the conclusion W3S 
light, for the replication nanowed the bn arh tv a parti¬ 
cular sum, which it specified in certain to be 1400/. 


Haj/ley Serjt. was to have argued e contra, but on being 
•questioned by the Court admitted he had never seen such 
a suggestion as the one in question intiodiiced mt*j a le- 
plication : he cited Saudford v. Thiers, 2 /ft/*. 11.1. and 
Hay man v. Gerrard, 1 Sound, loj. by 1! tUiams Serjt., 
where in note 1. the cases upon the subject are collected 
and commented upon. 


Sir James Mansfield Ch. J then said, that if was 
doubtful to him whether the replication was not mere 
nonsense in its present form, and Chombre J. added, that 
he should be sorry to have such a piecedent established, 
and observed, that under tlie 8 &9 /f . 3. c- 11. s. 8. 
there was no powcr of introducing any suggestion on the 
record, except in the three cases of judgment upon de¬ 
murrer, by confession or ml dicit. 


Accordingly 
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Accordingly the Plaintiff upon these intimations 
from the Court had leave to amend upon payment of 
costs. 


1806. 


De La Rue 
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.Stewart. 


Powei^l v . Layton. 


Nov. 24th. 


r pHE declaration in this case wa9 as follows: a For 
that whereas heretofore, to wit, on, &c. at, &c. 
the said Plaintiff, at the special instance and request of 
the said Defendant, had caused to be delivered to the 
said Defendant divers goods and merchandizes, to wit, 
two tons of pepper of him the said Plaintiff, of the va¬ 
lue of 500/. to be can ied and conveyed by him the said 
Defendant on board of a certain ship or vessel of the said 
Defendant called the General Moore/ then in the river 
Thames, to wit, at, &c. and then bound for parts beyond 
the seas, to wit, for Naples and Messina , and there at Naples 
to be delivered in the like good order and well-conditioned, 
all and every the dangers and accidents of the seas and of 
navigation of whatever nature or kind soever exceplcd, 
unto order, for certain freight to be therefore paid to the 
said Defendant; and although the said Defendant took 
and received the said goods and merchandizes to carry. 


To an action on 
the case in the 
form of tort 
against one of se¬ 
veral joint owners 
of a ship for not 
safely conveying 
goods which had 
been delivered to 
him by the Plain¬ 
tiff for that pur¬ 
pose, the Defend¬ 
ant may plead in 
abatement that 
the goods were 
delivered to him 
and his partners 
jointly, and that 
his partners are 
not sued. 


convey, and deliver the same as aforesaid, and although 
a reasonable time for the carriage and conveyance and 
delivery thereof had long since elapsed, to wit, at, &c. 
and although the dangers and accidents of the seas and 
of navigation of any nature or kind whatsoever did not 
prevent the carriage, conveyance, and delivery of the 
same; yet the said Defendant, not regarding his duty, 
did not within such reasonable time as aforesaid 


carry, convey, and deliver the said goods and merchan¬ 
dizes, or any part thereof, according to his said duty; 
but wholly failed and neglected so to do, and so care- 
Vol. iJ. C c lessly 



966 


CASES in MICHAELMAS TERM 


1806. 


Powell 


v. 

Layton. 


lessly and negligently behaved and conducted himself in 
and about the said carriage, conveyance, and delivery 
of the said goods and merchandizes, that by and through 
the mere negligence, carelessness, and default of the said 
Defendant in this behalf the said goods and merchan¬ 
dizes, afterwards, and before the delivery of the same at 
Naples aforesaid, were and are wholly lost, to wit, at, 
&c. Ily reason whereof the said Plaintiff not only lost 
the said goods and merchandizes, and divers large gains 
and profits which he otherwise would and might have 
made of the same, but was also put to great loss, ex- 
pence, and inconvenience from the want of the said 
goods and merchandizes, to wit, at,” &c. Ihere 
were other counts constructed in the same manner, 
and varying only in matters not essential to this case. 

The Defendant pleaded in abatement, “ that the goods 
and merchandizes mentioned in the declaration (if any 
such were delivered) were delivered to Andrew Layton, 
since deceased, in his lifetime, and one Clement Worts , 
jointly, they being partners and jointly interested in the 
said vessel in the said declaration mentioned, and not to 
the said Charles Layton only, as is above alleged, which 
said Clement Worts is still alive in parts beyond the seas, 
to wit, at, &c. and this, &c. Wherefore, because the 
said Clement Worts is not named in the said writ, the said 
Charles Layton prays judgment of the said writ, and that 
the same may be quashed.” 

To this plea the Plaintiff demurred, and the Defendant 
joined in demurrer. 


Bayley Serjt. in support of the demurrer. The ques¬ 
tion intended to be raised in this case is, Whether to a 
declaration framed as this is the Defendant be entitled to 
plead in abatement ? There are two kinds of actions of 
assumpsit j one which confines itself to the contract 
only, and makes the breach of the contract the ground 

of 
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of complaint, in which case the money counts may be 
joined ; the other (hat which founds itself upon the care¬ 
lessness and breach of dutv of the Defendant, with which 
a count in trover may be joined. The latter being an 
action on the tort, and not on the contract, the Plaintiff 
is not bound to sue all the partners. Where several 
persons are known to be partners, but one only has the 
conduct of the business, and he is the person sued for 
his individual negligence, the Plaintiff, though at liberty 
if he pleases to treat the negligence of one partner as the 
negligence of all, yet is not bound to do so unless it suits 
his convenience. The individual partner guilty of the 
negligence has no right to defend himself on the ground 
of the joint contract, which has nothing to do with 
his negligence. If any plea in abatement be admis¬ 
sible to a declaration framed as this is, the form of 
it should be that the loss sustained 'by the Plaintiff 
was not through the negligence of the Defendant only, 
but through his negligence and that of the other co- 
contractors. Suppose the plea to have stated that the 
loss was in consequence of the joint negligence of all the 
co-contractors, might not the Plaintiff have replied that 
it was through the several negligence of one. [Sir James 
Mansfield Ch. J. I think not; and certainly such a re¬ 
plication was never known. The case of Buddie v. Wil¬ 
son, G Verm Rep. 369. is founded on that of Boson v. 
Sandford, of which the fullest statement is to he foundin 
(1 Show. 478. C/uimhre J. That case was treated by all 
the parties as an action on the case, and it is impossible 
that Lord Ch. Justice Ilult could have called it (juasi ex 
contractu if in truth it was contract.J In Covctl v. 
Radnidge , 3 East, 69. Lord Ellenboi ough considers it to 
have been an action of assumpsit; and in Mitchell v. Tar- 
butt, b Term Rep. Gbl. Lord Kenyon observes, that I lie 
case of Boson v. Sandford was treated by the w hole Court 

C c 2 as 
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as an action for a breach of contract. The case of Go - 
vett v. Radnidge is a most material authority for the Plain¬ 
tiff, for that was founded in contract, and no actual 
misfeasance alleged, but only a non-feasance; and yet 
the Court of King’s Bench held that one of three con¬ 
tractors might be found guilty, and the others ac¬ 
quitted. In truth, if a party declare hi assumpsit , the 
rules which govern the action of assumpsit apply, and lie 
must abide the consequences of those rules; but in this 
case, which is tort, negligence is the gravamen , and not 
the contract; whereas in assumpsit negligence is merely 
introduced to shew the breach of contract. 


Vaughan Serjt. contra* It does not depend upon the 
form of the declaration whether the action be for a tort 
or on a contract, but on the nature and cause of the 
action. In this case it is not deuied that contract is 
the foundation of the action. If, therefore, this action 
can be turned into an action for a tort, no case of con¬ 
tract can be mentioned which may not be turned into 
tort; for every non-payment of money in persuauce of 
a contract is as much a breach of duty as a non-dt livery 
of goods. Mitchell v. Tarhutt was the case of one ship 
running down another, which being clearly a tort, has 
no application to this. In that case, and in Ruddle v. 
Wilson , Lord Kenyon had the case of Boson v. Sami ford 
brought before him, and he states in the former case that 
the result of Boson v. Sandford is, that where the cause of 
action arises ex contractu all the co-contractors must be 
sued; but where it arises ex delicto, all or any one of them 
may be sued. In Buddie v . Wilson (from the plea in 
which case this was drawn) Lord Kenyon said he had 
looked into the cases, and he referred to Mr. Justice 
Dennison's opinion in Dale v. Hall, 1 Wi/s. 282. who says, 
“ in the old forms it is that the Defendant suscepit super se, 

which 
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which shews that it is ex contractu” Until the decision 
ot Govett v. Radnidge in the King's Bench the authorities 
on the subject were uniform and uiiimpeached. 

Cur. adv. vult. 


1806. 


Powell 

v. 

Layton. 


On this day the opinion of the Court was delivered 
by 

Sir James Mansfield Ch. J. The question upon 
this demurrer is, whether in ihis action, and upon a de¬ 
claration framed as tins is, the Defendant who is sued 
alone has a right to plead in ^abatement that he is only 
liable jointly with his partners ? The substance of the 
declaration is, that he received the goods to carry for 
freight. It seems to be admitted, nor indeed can there 
be any doubt on that head, that if this action is founded 
in contract the plea in abatement is good. Now on 
reading this declaration does it not clearly appear that 
it is founded on contract ? Although the word suscepit 
is not used in the declaration, yet the nature of the charge 
is, that the Defendant agreed to carry the goods to 
Sicily, and has failed in the performance of his agree¬ 
ment. Can it then make any substantial difference that 
the word suscepit is not used ? If it does make no differ, 
ence the plea is good, and the demurrer cannot be sus¬ 
tained. The word “ duly” is introduced into this de¬ 
claration ; but let us see what is meant by the Defendant's 
duty. How did he undertake any duty, except by his 
agreement to carry and deliver the goods ? The duty of 
a servant or the duty of an officer 1 understand, but the 
duty of a carrier I do not understand, otherwise than as 
that duty arises out of his contract. Suppose a man to 
undertake to supply me as a builder with timber and 
other materials for building, he imposes on himself the 
duty of performing his contract, but no other duty, and 
1 may maintain an action against him for a breach of the 
contract, which in that sense will be a breach of duty. 

C c 3 It 
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It was argued at the bar on the difference supposed to 
exist with respect to their liability betw een partners act* 
ing in the business, and partners not acting. It was con¬ 
tended, that where one partner only acts, his negligence 
will be the ground of an action against him. That may 
be true as between him and his partners, but to the 
Plaintiff it matters not whether one or all the partners 
were negligent, the default of one partner being the de¬ 
fault of all quoad those with whom they contract. The duty 
of one is the duty ot all, viz. to carry the goods and de¬ 
liver them. V\ hether such be the nature of this action 
or not may be tried by the consequences. I suppose there 
can be no doubt, and indeed it is so stated by Lord 
Mansfield in Hambly v. Trott , Cowp. 37.). that if a com¬ 
mon carrier accept goods \o carry and then die, an action 
will lie against his executor. How is that ? Why, be¬ 
cause the action is founded on contract. Indeed Lord 
Mansfield says, it must not be an action on the custom 
of the realm, which would be in tort, but it must be an 
action of contract. Put the form of the action cannot 
alter the nature of the transaction ; the toxin of the 
transaction is originally contract, and the circumstance 
of an action lying against the executor of the carrier 
shews that it is contract. How an action against a carrier 
on the custom ever came to be considered an action in 
tort I do not understand, but it is so considered, and a 
couut in trover is joined with it ; and yet, though the 
non-performance of that which is originally contract may 
be made the subject of an action of tort, the foundation 
of that action must still be contract, in If ale v. Hall, 

1 IViIs. 282. Mr. Justice Dennison considers the action 
against the carrier as founded in contract, and that the 
circumstance of the suscepit being omitted or introduced 
into the declaration makes no difference. Can there be 
any doubt, that in case of a loss of goods either by the 
master or any other person, (subject to the question of 

negligence 
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negligence as between themselves) and a payment of the 
whole loss by one partner, that he would be entitled to 
contribution against his copartners ? If that be so, it is 
decisive to shew, that though by the breach of his con¬ 
tract the carrier is liable to an action, yet that such action 
must be founded on contract; for in Merrywealher v. 
Nixon , 8 Term Hep. 18G. it was ruled by Mr. Baron 
Thompson , and his opinion was confirmed by the Court of 
King’s Bench, that no action for contribution could be 
sustained as between two Defendants found guilty of a 
tort where the damages had been paid by one. If then 
this action be founded in contract, why may not this 
plea in abatement be used ? It is true, that a plea in 

abatement usually meets with no favour as beiug a dila- 

• 

tory plea, yet it is not in all cases a mere dilatory 
plea, but may be necessary to the due protection of 
a Defendant, it is material to him in this case, because 
if a verdict be obtained against all the partners, it is at 
least primu facie evidence that they arc all liable to con¬ 
tribution, and it precludes any of them from resisting 
contribution on the ground that there was not a full and 
fair defence to the action. Whereas if the recovery be 
against one partner only, he must prove the partnership, 
and the accident, and many other circumstances, before 
he can obtain contribution. It would therefore be a great 
hardship to deprive him of this plea, and it would be a 
great absurdity to restrain the right of the Defendant to 
make the Plaintiff join his partners in the action, merely 
because the Plaintiff has chosen to call an action of con¬ 
tract an action of tort. Had there been no cases decided 
upon this subject, such I confess would have been my 
opinion ; but in truth there are several old and long-esta¬ 
blished authorities in support of that opinion. The leading 
authority upon die subject is the case of Boson v. Sundjord 
which is reported in $>alkeld, Levinz , Shower, Combetbach , 
and 3 Modern ; in none of which books is there a doubt 
thrown out respecting fhe propriety of tiie decision. 

C c 4 That 


1806 . 

Powell 


v. 

Layton. 
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Powell 


r. 

Layton. 


✓ 


That case is also mentioned by Lord Chief Baron Comyn 
in his Digest , tit. Abatement , (F. s.) Joint Contractors , 
(which shews he thought it a case of joint contract); and 
again in the same Digest, under title action upon the case 
for negligence , (C) action against a common carrier in which 
latter place he says, “ but all the part-owners must be 
joined. So in Danvers * Abridgment , p. 8. under title 
Action , it is referred to as law. Besides these confirma¬ 
tions to which 1 have alluded, Mr. Justice Dennison , in 
the case of Dale v. Hall, approves the case of Boson v. 
Sandfoid ; and in Mitchell v. Tarbutt the Court of King’s 
Bench seemed to consider it law, though distinguishable 
from the case then in judgment, which was clearly a case 
of tort. Then followed the case of Buddie v. ffilson , 
which was as solemnly deoided as a case could be, and 
though this point did not necessarily come in judgment 
at last, yet it was argued, and what fell from the Court 
upon it 1 must consider as no small authority in support of 
the plea. Thus far therefore the cases confirm the deci¬ 
sion of Boson v. Sandf'ord. But there is a late case of 
Govett v. Radnidge in the King’s Bench which is hardly 
distinguishable from the present, though J hope, as it does 
not seem to accord with the opinion we entertain in this 
case, it is to be distinguished, on account of the great re¬ 
spect due to those by whom it was decided. Much argu¬ 
ment is introduced into that case to shew that Boson v. Sand- 
ford is not to be relied upon; but 1 do not think it is suc¬ 
cessfully impeached. Some stress is laid on the circum¬ 
stance that three of the Judges were mistaken in supposing 
that the joint contract could not be pleaded in abatement; 
but it must be remembered, that till the case of Rice v. 
Skate , 5 Bur. 2611. such a plea was not used. It is true that 
Lord Chief Justice De Grey in Abbot v. Smith , 2 J 31 . 947* 
says, that the rule laid down iu Rice v. Shute is not novel, 
and refers to some cases in ihe year books, most of which 
are to be found Comyns* Abridgment, tit. Abatement (E.12) 

Joint 
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Joint Contractors. But these are cases of debt on simple 
contract, which was the usual mode of declaring previous 
to Slade’s case. It is indeed rather siugular when the 
action of assumpsit was substituted for the action of debt, 
that a plea in abatement was not also immediately intro¬ 
duced for that form of action; but it was not. Probably 
on the notion that a contract with two was not the same 
contract as that declared upon with one only, and there¬ 
fore to be taken advantage of upon the evidence. How¬ 
ever, at the time of Boson v. Sandford such a plea was 
not known in assumpsit , nor was it used till after the case 
of Jiice v. Shute. It can hardly be said, therefore, that 
the Judges in Boson v. Sandford were mistaken, who 
thought, as all Judges before them had thought, and as 
all Judges continued to think till the decision of the cas^ 
of Rice v. Shute . 1 am old enough to remember that the 
decision in Rice v. Shute cause'd great surprize in Westmin¬ 
ster Hall ; for before that case there had been an infinite 
number of nonsuits on the ground that other joint con¬ 
tractors should have been sued. It does not appear to 
me, therefore, that it should be imputed to the Judges 
who decided Boson v. Sandford that they mistook the law'. 
Upon the whole it appears to me that this action is 
founded on bleach of contract; that it is not distinguish¬ 
able from any other action founded on contract; and 
that the Defendant is no more guilty of a breach of duty 
than every other person is who fails to perform his con¬ 
tract. We think, therefore, that the demurrer in this 
case cannot prevail, and that there must be judgment for 
the Defendant. 

Judgment for the Defendant. 


1806 . 

Powell 


c. 

Layton, 


The Lord Chief Justice then observed, that he had 
omitted to notice the case of Dicken v. Clifton f 2 Wils. 
319', which, he said, had decided that a count against a 
carrier on the custom may be joined with a couut in 

trover; 
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1306 . 


Powell 


v. 

Layton. 


trover; a point that had long been vexata quasiio ; but 
that decided nothing that applied to the case in judg- 
ment. He added, that it was. imputed to the Chief 
Justice in the report of that case to have said, that it de¬ 
pends merely on the judgment whether auy two counts 
may or may not be joined ; whereas in truth it depends 
not oil the judgment only, but on the form of the plea 
also. 


JVoi*. 2oth. 


De Symonds v . De La Covk. 


In an action on 
a policy of insur¬ 
ance on goods * 
from London to 
Emden , where the 
ship was losi by 
putting into the 
Texel ; held, the 
captain, as part- 
o« ner of the ship, 
was a competent 
witness to prove 
that the ship ori¬ 
ginally sailed on 
the voyage insured 
by the direction of 
the owners of the 
goods, though not 
to prove that the 
deviation v as jus¬ 
tified by necessity. 


r J^HIS was an action'on a policy of insurance upon 


1 


goods on a voyage 'from London to Emden . 


At the trial before Sir James Mansfield Ch. J. at the 
Guildhall Sittings after last Trinity term, it appeared that 
the ship having sailed from London , met with difficulties 
in her voyage, and put into the Texel f and was taken 
possession of by the Dutch. The defence set up was, that 
the goods w r ere originally destined for the Texel , and not 
for Emden. To prove that Emden was the real destina¬ 
tion of the ship, and that the ship sailed for that place by 
the direction of the owners of the goods, the Plaintiffs 
called the captain, who was a part-owner of the ship. 
On the part of the Defendant it was objected that he was 
not admissible : but the Chief Justice over-ruled the ob¬ 


jection, and a verdict was found for the Plaintiff. 

A rule Nisi for setting aside this verdict having been 
obtained. 


Best Serjt. was now called upon to support the rule ; 
he contended that the Plaintiffs w*cre bound to make out 
that the ship sailed upon the voyage insured ; and as the 
ship had in fact deviated from that course, that she was 
driven into the Texel by necessity; that if the ship had 

deviated 
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deviated from the voyage unnecessarily, the owners of 
the ship were answerable to the owners of the goods, and 
consequently that the captain, being a part-owner, had a 
direct interest. 

Sir James Mansfield Ch. J. The sole question at 
the trial was, Whether Emdtn or (he Texel was the ori¬ 
ginal destination of the ship ? There was no question 
about deviation. It is true that he was asked in cross- 
examination, whether it would not have been more conve. 
nieiit to return to England ; but the object of that was to 
shew that the Texel must have been the original destina¬ 
tion. The sole view with which the captain was exa¬ 
mined was to shew what was the original destination, 
and that was the only question left to the jury. If the 
question had turned on a deviation the captain could not 
have been examined. But. here he acted under the 
direction of the owners of the goods : if the destination 
of the ship had been put in issue by a special plea, there 
can be no doubt that he would have been a competent 
witness. Considering, therefore, that this was the only 
real question raised, I do not think that the interest of 
the captain could be affected by the decision of the cause. 

Rooke J. I have had some doubts upon this case, but 
considering that the captain acted as the agent of the own¬ 
ers of the goods, and with their knowledge, I think that 
they could have no action against him, and that he was 
therefore admissible. 

Chambre J. Of the same opinion. 

Shepherd and Bayley Serjts. for the Plaintiff. 

Rule discharged. 


1806. 


De Symonds 
v. 

Da La Coen. 



376 


CASES in MICHAELMAS TERM 


1806. 

Nov. 27th. 


Willows v. Ball. 


Defendant hav¬ 
ing recovered a 
verdict against 
the sheriff for 
seizing lus goods 
under a distringas 
in an action at the 
suit of J. S. and 
having given a cog¬ 
novit to the Plain¬ 
tiff, on which ajf. 
fa. issued, the 
Court refused to 
order the sheriff to 
pay over the dam - 
ages recovered by 
Defendant against 
him to the Plain¬ 
tiff in satisfaction 
ot the fi.fa. 


T HIS was an application, calling upon the Defend¬ 
ant to shew cause why the late sheriff of Middlesex 
should not retain in his hands the amount of the damages 
recovered by the Defendant against him in discharge of 
the Plaintiff’s execution issued in this cause, and why lie 
should not pay the same over to the Plaintiff in this cause 
in discharge thereof. The application was founded upon 
an affidavit disclosing the following facts: 

Willows the Plaintiff being a creditor of Ball the De¬ 
fendant for goods sold, Ball had given him a cognovit for 
the debt to the amount of 1350/. One Bowen , a credi¬ 
tor of MrB. Noel, a married woman, (with whom Ball 
was supposed to live) had ‘issued a distringas and seized 
the goods of Ball as the goods of Mr. Noel, the husband 
of Mrs. Noel. Ball brought an action against the sheriff, 
who pleaded the seizure under the distringas, and that 
the goods were Mr. NoeFs . On this issue joined, the 
jury found a verdict for Ball, for the amount of the 
goods. Willows, after (he seizure of the goods under 
the distringas, lodged a fi. fa. against the goods of Ball in 
the sheriff’s hands, and prayed that the sheriff might pay 
over the money recovered by Ball against him in satis¬ 
faction of the fi.fa. lodged by him. Billows, with the 
sheriff against the goods of Ball. 


Shepherd and Bayley Serjts. shewed cause, insisting that 
the debt or the money of an individual could not be taken 
in execution in the hands of a third person, and referred 
to the case of Fieldhouse v. Croft, 4 Bast, 510. where the 
Court of King’s Bench had refused an application of this 
kind; they observed, that supposing the money sought 
to be retained in the hands of the sheriff, to have been 

the 
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the individual debt of the sheriff instead of being the 
debt of a third person, the Court would not have attended 
to the application. 


1806. 


Willows 


V. 

Ball. 


Cockell and Best Serjts, opposed the rule on behalf of 
the sheriff. 


Vaughan and Onslow Serjts. in support of the motion 
observed, that it was a mere question whether the Court 
had or had not the power to allow this application ; and 
to shew they had, cited the case of Armistead v. JPhilpot, 
Doug. 03 1 . where the Court of King’s Bench had directed 
the sheriff to retain a sum of money levied for the De¬ 
fendant in another action (in which he was Pltintiff) in 
order to satisfy a demand of the Plaintiff in that action, 
there being no goods of the Defendant upon which the 
sheriff could levy: they admitted however that in that 
case the application was only so far oposed as to secure 
to the attorney in the cause in which the money had 
been levied the payment of his bill. 

Sir J ames Mansfield Ch. J. The case of Armistead 
v. Philpot has no weight, because the application there 
was not resisted. If it were possible for us to secure to 
Willows the goods, or the money produced by the sale of 
those goods, I should be very glad to assist him. And if 
I thought a court of equity could assist him where we 
cannot, I should be disposed to direct the money to be 
retained ’till he has had an opportunity of applying to a 
court of equity. The goods in question being the goods 
of Mr. Ball , were liable to be taken in execution by any 
other creditor as well as Willows , though they appear to 
have been the very goods furnished by Willows . They 
were taken wrongfully under the distringas by Bowen , 
and now Willows has lodged a h.fa. against the goods 
ef Ball upon the cognovit . We can neither assist nor 

hinder 
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Willows 


0 . 

Ball. 


hinder him, if he chuses to take the goods of Ball; but 
considering the goods in question as turned into money, 
and the money to belong to Ball t 1 can see no distinction 
between that money so due from the sheriff to Ball, ami 
any other debt due from the sheriff to him. Suppose a 
steward having money in his hands belonging to his 
master, and that steward to be the sheriff, could we 
order him to pay over that money to a creditor of his 
master? If Willows had a lien on the goods, that might 
vary the case. 

The other Judges concurring, 

Rule discharged. 


Nov. 28tli. 


Covington v. Roberts. 


If a ship, in npniS was an action on a policy of insurance brought 
order to escape I . , . . ' . , , 

from a privateer, A by the owners of the brig Nancy against one of the 

press of sail” and underwriters upon the ship to recover a particular ave- 

succcedin getting rage j oss> The Defendant paid 4/. into court, 
away, but sustain e . 1 

At the trial before Sir James Mansfield Ch. J. at the 

GuiUlall Sittings after last Trinity term, it appeared that 

the Nancy was captured by a French privateer; but that 

oil account of a heavy gale, and the sea running high, the 

privateer could not take possession of her; that the Nancy , 


damage in so 
doing, this is a 
particular not a 
general average. 


in order to escape from the privateer, carried an un- 
usual press of sail, in consequence of which she was 
much strained, opened most of her seams, and carried 
away the head of her mainmast; but finally succeeded 
in getting away. A verdict was taken for 100/., subject 
to the award of an arbitrator, who was to “ ascertain 
the amount of the average between the parties.” 

On a foimer day in this term a rule was obtained, 
calling on the Plaintiff to shew cause, why the order of 
reference should not be amended by inserting the word 

“ general” 
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“ general” before the word “ average,” the Defendant 
contending that he was only liable to a general average. 

Shepherd Serjt. in support of the rule, contended, that 
as the injury to the ship had been occasioned by an exer¬ 
tion to save the whole concern, the damage ought to 
be borne equally by the owners of the ship and cargo ; 
and he referred to Birkley v. Pres grave, 1 East, 220., 
where Lord Kenyon says, “ All the articles which 
were made use of by the master and crew upon the 
particular emergency, and out of the usual course for 
the benefit of the whole concern, and the other ex- 
pences incurred, must be paid proportionably by the 
Defendant as general average.” • 


1806 . 


Covington 


v. 

Roberts. 


Sir James Mansfield Ch. J. Tn the case referred to 

■ 

there was an article given up for the benefit of the whole 
concern. A cable was sacrificed. The language of 
Mr. Justice Lawrence is, that all loss which arises in 
consequence of extraordinary sacrifices or expences in¬ 
curred for the preservation of the ship and cargo come 
within the description of general average. This is only 
a common sea risk. If the weather had been rather bet¬ 
ter, or the ship stronger, nothing might have happened. 
The word u particular” may be inserted in the order. 

Per Curiam Rule discharged. 


Mr. Justice Heath was absent during the whole Term, 
from indisposition. 


In last Easter Term Mr. Serjt. Lens and Mr. Serjt. Best 
were promoted to the rank of King’s Serjeants. 


END OF MICHAELMAS TERM. 
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1806 . 


Jan. 241b. 

The Court re¬ 
fused to discharge 
a Defendant on 
the ground of 
coverture, she 
being a foreigner, 
and her husband 
abroad, though 
she was not 
separated from 
him by deed, had 
no separate main¬ 
tenance, nor had 
ever represented 
herself as a single 
woman. 


ARGUED and DETERMINED 

IN THE 

Court of COMMON PLEAS, 

IN 

Hilary Term, 

In the Forty-seventh Year of the Reign of George Ill. 



Burfield v. Duchesse De Pienne. 


£HEP HERD Serjt. moved for a rule to shew cause 
why the Defendant, who had been arrested on the 
12th of January for a debt of 1 ol. should not be dis¬ 
charged on a common appearance. 

The affidavit in support of the application stated that 
the Defendant in the year 1791 was married to the Due 
de Pienne; that they came to England together on account 
of the troubles in France , and resided there till April 
1803, when the Duke went to Warsaw to attend Louis 
the Eighteenth as .Lord of the .Bedchamber, whom he 
afterwards accompanied to Sweeden, and that he was then 
at Malmo ; that the Defendant remained in England for 
her personal safety, with the consent and privity of her 
husband, with whom she constantly corresponded; that 

she 
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she had always gone by the name of the Duchessede Pienne ; 
that she was never separated from her husband by any 
deed, nor had any separate maintenance; that she had 
never represented herself as a single woman; that she 
believed the Plaintiff knew her to be married at the time 
when the debt was contracted, and that for ought she 
knew the Duke might speedily return to England. 

Shepherd Serjt. cited Pittv. Thompson , 1 East, 16 . where 
the Court discharged a married woman who at the time 
when the debt was contracted had mistakenly stated that 
her husband was dead, on the ground of there being no 
intention in the Defendant to impose upon the Plaintiff; 
and March v. Cappelli , HU. 39 Geo. 3. 1 East, 17 . in notis, 
where a similar application .was granted, because the 
Plaintiff knew the Defendant had a husband living 
abroad, though under terms of separation from her. 
He said that the question In these cases always was, 
Whether the Defendant had imposed herself upon the 
Plaintiff as a single woman ? That in the case of De 
Guillon v. UAigle, 1 Bos. ty Pull. 8. the Defendant had 
carried on a separate trade upofi her own account, which 
distinguished it from tfiis case: and he referred to Mar¬ 
shall v. Mari / Button , 8 Term Rep. 545. where it was 
determined that a woman living apart from her husband 
upon a separate maintenance is not liable for her own 
debts. 


1807. 

Bunfielb 


v. 

Duchess* de 
Pienne. 


Heath J. In tlic case of Pitt v. Thompson the De¬ 
fendant was an Englishwoman. The case of March v. 
Capelli is a very loose note. In Deerly v. The Dutchess of 
Mazarine, 2 Salk. 646. where a verdict was found against 
the Dutchess, the Court refused to relit ve her, though her 
coverture was clearly proved ; and if there be any case 
in modern times more recognised than another it is that 
case. If you can distinguish this case from that you may 
move it again. 

Vol, II. D d 


Shepherd 
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Buhfield 


v. 

Dnclicsse de 
PlENKE. 


Shepherd took notking by bis motion (a). 

(a) Vide Watford v. Duchesse de where the same Defendant was held 
Pienne, a Esp. N. P. Cas. 514. liable for her debts. 


Jon. 24th. 


Chapman v. Partridge. 


Plaintiff having 
obtained a ver¬ 
dict, the Court 
granted a new- 
trial, directing 
that the costs of 
the fmmer trial 
should abide the 
event of the new 
trial.'’ On the se¬ 
cond trial the ver¬ 
dict was for the 
Defendant. 

Held that the De¬ 
fendant was only 
entitled to the 
costs of the se¬ 
cond trial. 


r I MIE Plaintiff in this case having obtained a verdict, 
a new trial was granted, and the Court directed that 
the costs of the former trial should abide the event of the 
new trial. On the second trial the Defendant obtained 
a verdict, and the Prothonotary in taxing costs having 
allowed the Defendant the* costs of Loth trials, 

% 

Kay ley Serjt. moved for a rule to shew cause why the 
Prothonotary should not be directed to review his taxa¬ 
tion, contending that the Defendant was only entitled to 
the costs of the second trial. 


Best Serjt. shewed cause in the first instance, and in¬ 
sisted that the Defendant was entitled to the costs of 
both trials. That in the Common Pleas, where the 
same party succeeds upon both trials he gets the costs of 
both, though in the King’s Bench it is otherwise. That 
the Defendant therefore, without the special words of 
the rule would have been entitled to the costs of the se¬ 
cond trial, and that the intention of the rule must have 
been to give all the costs to that party who should be 
ultimately entitled to the judgment of the Court; and he 
referred to Rouse v. Bardin t 1 If. Bl. 639. 

The Court , however, thought that the words of the 
rule ought to be construed with reference to the question 
which must have been depending; namely, whether the 

new 
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new trial should be granted upon payment of the costs of 
the first by the Defendant, and that it was contrary to 
reason and justice to call upon the Plaintiff who had suc¬ 
ceeded on the first trial to pay the costs of it. 

Rule absolute. 


1807. 


Chapman 


v. 

Partridge, 


Goodtjtlk, on the several Demises of Thomas 
Castle and Elizabeth Vincent Spinster, 
v . Robert White. 


npHlS ejectment brought to recover possession of cer- 
tain premises lying in the # county of H ilts, came on 
to be tried at the Summer Assizes at Salisbury , 1806, be¬ 
fore Chambre J., w hen a verdict was taken for the lessor 
of the Plaintiff on the count on the demise of Elizabeth 
Vincent, subject to the opinion of this court on the fol¬ 
lowing case. 

On the 24th October 1798, Maurice Vincent being seised 


Devise of all the 
testator’s real and 
personal estate 
and effects to 
B. V. his vi iff*, in 
trust for the edu¬ 
cation of his 
daughter HI. V. 
till si, and in cu.se 
of the death of liis 
daughter before 
Si, the whole of 
his said estate and 
effects to his wife. 


in fee of the premises in question, made his W’ill of this Testatordiedleav- 
, . • . . _ iug B. V. his wife, 

date, w hich was duly executed m the presence of and and M. V. his on- 


attested bv three witnesses. 1 n this will there was con- 

* 

tained the following devise, “ After payment of all my 
just debts and funeral charges, 1 hereby give, devise, and 
bequeath, unto my beloved wife Harbara Vincent all and 
singular my real and personal estate and effects, whether 
freehold, copyhold, or leasehold, bonds, book debts, 
mortgages, bills, household furniture, money in the 


ly child. B. V. 
died, leaving M. F'. 
also her only 
child, and then 
M. V. died under 
age and without 
issue. Held that 
the heir of M. V . 
ex parte maternli 
was entitled to 
succeed. 


funds, or any other property of whatsoever kind, or 


wherever it may be, that I now am possessed of or may 
be entitled to, in trust nevertheless for the education 
and maintenance of my only daughter Mary Vincent till 
she arrives at the age of 21 years ; and in case of the 
death of my said daughter before she anives at the age 
of 21 years, I hereby give and devise the whole of my 

1) d 2 said 
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said estates and effects unto my said wife. I hereby no¬ 
minate and appoint my said wife Barbara Vincent and 

\ 

John Hawkins of Down Ampney executors of tins niy 
will and testament. I order and direct that the sum of 
30/.—(being a sum before mentioned) should be pmd o 
the said John Hawkins for his trouble in the execution 
of this trust.-—’* 

The testator died in the year 1700, shortly after making 
his will, leaving his said wife Barbara and hit said daughter 
Mary , who was his,pnly child and heir at law, both surviv¬ 
ing him. Barbara V incent, the testator’s widow', died intes¬ 
tate in the lifetime of the said Mary Vincent the testaior’s 
daughter, and the daughter was also the only child and 
heir at law of her mother.' Mary Vincent the daughter 
died 2d November 1302, without having attained hei age 
of 21 years, having been after her mother’s death by her 
guardian in receipt of the rents of the premises. 
The daughter left one of the lessors of the Plaintiff, 
Elizabeth Vincent, (who is the only child of James Vin¬ 
cent the brother of Maurice 1 incent the testator) her pa¬ 
ternal heir at law, and also heir at law of the testator. 
The Defendant claimed title as heir of Mary Vincent 
the daughter cx parte maternu. 

The question for the opinion of the Court was, Whe¬ 
ther the Defendant as such maternal heir at law of the 
said Mary Vincent the daughter, or Elizabeth V incent as 
such paternal heir, was entitled ? 

Lens Seijt. for the Plaintiff. The Defendant claims as 
heir ex parte materna . The question w ill be, whether 
under the will of the testator the whole estate vested in 
Barbara Vincent the wife, or whether it be divisible in 
consequence of the bequest to his daughter upon a con¬ 
tingency which has not happened? The case of Good- 
right on the Demise of Larmer v. Searle, 2 IVils. 29- is 

certainly 


334 


1807. 


CrOOUTITLE 

V. 

White. 



in the Forty-seventh Year of GEORGE III. 


58.5 


certainly against the Plaintiff, but it is with a view of 
questioning that decision, and shewing that it proceeds 
on wrong grounds, that this case is now brought before 
the Court. In that case the devise was to George Payn - 
ter in fee, “ but if he happen to die before he attain 
the age of 21 years leaving no issue,” then to Catherine 
Pat/nter in fee; George Paynter was the only son and 
heir of the testator; Catherine Paynter was his mother » 
both survived the testator, but Catherine died the day be¬ 
fore George , who did not attain the age of 21, and had 
no ;ssue. The circumstances of the two cases are un¬ 
doubtedly very similar, and though no express judgment 
was pronounced by the Court, yet the Judges intimated, 
an opinion on the first argument in favour of the De¬ 
fendant, who claimed under Catherine Paynter, and, the 
reporter adds, were ready to have given judgment for 
the Defendant, had not the cause beln compromised. 
But whatever might be the opinion of the Judges upon 
that case, still it was not so decided as to afford the De¬ 
fendant an opportunity of having that judgment revised 
upon a writ of error. What was said by the Judges 
about merger in that case does not apply here, there 
being clearly nothing like a merger. Here the two 
estates came into the hands of the daughter, and no dis¬ 
union of these estates afterwards took place. If a con¬ 
trary opinion were to prevail, it w'ould contradict the 
principle that estates of a different nature coalesce m the 
hands.of one and the same person, however distinct 
those estates may be when in the hands of several persons. 
Upon the death of Barbara f' lucent the mother her con¬ 
tingent or executory interest descended to her daughter, 
and so the two several estates created by the will of the 
testator vesting in one person, the contingent or execu¬ 
tory estate from that moment ceased to exist. The ob¬ 
ject of the testator being to transfer the whole estate 
over, that object could not be attained without creating 
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the executory devise in favour of Barbara Vincent the 
mother; hut that executory devise need not be kept alive 
when no longer necessary to the purposes for which it 
was created. In Goodright d. Alston v. Wells , Doug . 771. 
it was decided that where a legal estate in fee and an 
equitable estate in fee descend upon the same person, 
the one estate coming ex parte paterna and the other 
ex parte niaternd , the equitable estate merges in the legal 
estate, and both follow the line through which the legal 
estate descends. [ Chambre J. How do you prove the 
union of the two estates iu this case ? The moment one 
begins, the other ceases.] It cannot be denied that exe¬ 
cutory devises may be disposed of like all other estates ; 
the last doubt upon the subject was, whether they were 
devisable ? But in Jones v. Perry , 3 Term Rep. 55. it 
was resolved that they were. They may also be estopped 
by a fine. IVeale v. Lower , Pollexj\ ( £4. But in this 
case the court may consider that the executory estate 
was virtually released when iu the hands of the daughter 
Mary Vincent t together with that estate which had been 
devised to her; for a release may operate like a remitter, 
and so the party in whom for the time both estates cen¬ 
tered may be remitted to the better title. If the estate 
to be released had been outstanding in the hands of a 
third person, there can be no doubt that such third per¬ 
son might have released it; then in this case, where there 
is no third person to release, the two estates uniting in 
one person, the effect of that uuion may be considered 
quasi a release. It may be resembled to the case of an 
extinguishment of services by which an estate is holden 
in consequence of the superior and inferior estate uniting 
in one and the same ptrson. So if a condition devolves 
on a person who has the estate to which the condition is 
annexed, the condition becomes extinct, because no dis. 
tinction can any longer exist between the two. The 
principle upon which all this proceeds is, that a man 

cannot 
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cannot have more than the whole estate; a principle 
which will apply equally to this case of an executory de¬ 
vice as it would to a power attending an estate, which 
ceases to be a power that the party can execute if he 
gets the whole estate, for the power is then lost in the 
fee. And yet the power is neither merged nor extin¬ 
guished ; for it is not part of the estate, but a mere inci¬ 
dent or bare authority in the person enjoying the estate. 
Littleton , § 36 1 . says, “ but where the tenant hath as 
great and as high estate in the tenements as the lord hath 
in the seignory, in such case, if the lord grant the ser¬ 
vices to the tenent in fee, this shall enure by way of ex¬ 
tinguishment. Causa patet” it is no longer for the 
interest of any one to keep the estates distinct; as here 
it is no longer necessary to‘encumber the estate with 
these consequences which may result from the happen¬ 
ing of the event to which the testator looked. It is true 
that the case of Goodright d. Larmer v. Searle was couii- 
tena .ced by Loid Alvanlei / in his judgment in Doe d. 
Andrew v. Hutton, 3 Bos. Pul 055. But then it 
may be observed that it was not material as an authority 
to the decision of that case, which turned on the circum¬ 
stance of their being a contingent estate interposed be¬ 
fore the commencement of the other contingent estate 
in fee. Besides, Goodright v. Searle was only there cited 
by way of elucidation, and except in that case has 
hitherto passed sub silentio. In Jictionejuris subsistit cctjui- 
tus is a maxim upon which the technical rules of law are 
supported, but here no equity requires that two estates 
should be kept distinct which may have coalesced by 
release, or by that which amounts to release, under the 
circumstances of this case. 


1807. 


GoODTITtE 


1 >. 

White. 


Bayley Serjt., who was to have argued on the other 
side, was stopped by Court. 


D d 4 


Heath 



388 


CASES in HILARY TERM 


1807 . 


GOODTITLE 


C. 

White. 


Heath J. We are perfectly satisfied with the decision of 
Goodright d. Larmer v. Searle, and with the reasons which 
the Court intimated on the first argument as directing their 
judgment in that case. The question here is. Whether 
Barbara Vincent the mother took this estate by purchase f 
for if so, it will vest in her heir by such purchase. There 
is no ground for the argument that has been urged oi a 
union of the two estates ; for the moment that the estate 
devised to the mother vested, it was discharged of the 
estate which had been created in favour of the daughter. 
In this case, therefore, the heir ex parte materna must 
succeed. It has been resembled to the case of a power 
annexed to a fee; but here there was only one fee, and 
that vested under the will in arbara Vincent the mo* 
ther. 


Rooke J. I.am of the same opinion. 

Chambre J. There seems to me to be no pretence 
for impeaching the authority of Goodright d, Larmer v. 
Searle, and if it were res Integra I think we should come 
to the same decision. The moment one estate com¬ 
mences, under this will, the other ceases. In deciding 
Goodright v. Searle, I think the Court had recourse to no 
subtlety, but that we should adopt subtleties if we were 
to decide in a different way. In addition to which it 
seems to me that we should defeat the intention of the 
testator; for 1 think it clear that he intended the estate 
to go to the maternal heirs of his daughter, who died 
before she attained the age of 21. 

Judgment for the Defendant. 
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Hodgson v. Thomas Rickard, John Kitch- Feb. 4th. 
inman, and Wm. Chambers. 


T RESPASS for seizing, taking, and carrying away If a person car- 

divers large quantities of shoes belonging to the bo'roughone of the 

Plaintiff, and converting and disposing thereof at Don- .j"* , ° 1 nc<1 

caster in the county of York. . 22 . viz. that if a 

cutter Sind workw 

The Defendant pleaded, 1st, not guilty; 2dly, as to of leather, expose 

the seizing, taking, and carrying away twelve pair of 

shoes, parcel of the said shoes ," that the borough and without the 

* . . . to j borough, and pnr. 

soke of Doncaster now is, and at the time when, Sec. and chased by him 

also at the time of making a certain act of parliament, searchersinay 116 

m?de at a sessions held at Westminster in the count}' of »em? them under 

s. 32. if made of 

Middlesex an the 19 th day of March in the first year of leather insuffi- 
the reign of our lord James tlie First, late king of Eng- cieDt,y ta “ued. 
land, entitled* An act concerning tanners, curriers, and 
shoemakers, and other artificers occupying the cutting of 
leather/ was an ancient borough and soke of this king¬ 
dom, out of the circuit or compass of three miles of the 
city of London, and that one Thomas llimington , before 
the said time, when, &c. in the said declaration men¬ 
tioned, to wit, on the 12th day of August 180.3, and 
from thence until and after the said time, when, &c. 
in the said declaration mentioned, was mayor of the said 
borough and soke of Doncaster aforesaid, and the said 
Thomas , John Kitchinman , and William , further say, 
that they being of the most honest and skilful men for 
that purpose within the liberty of the said borough and 
soke, and within the time when, &c. to wit, on the 
l‘2th day of August 180.), at Doncaster aforesaid, accord¬ 
ing to the directions of that statute, were duly appointed by 
the said Thomas Rimington so then being mayor of the said 
borough and soke, leather searchers to search and exa¬ 
mine all boots and shoes and other wares made of tanned 

leather,. 
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leather, and brought to be sold or exposed to sale withiu 
the said borough, the precints and liberties thereof, for 
the year ensuing, and the said Thomas , John Kitchinman 
and William were then and there sworn by the said 
Thomas Rimington to do and execute their office duly ac- 
cording to the form of the said statute, by virtue where¬ 
of the said Thomas, John Kitchinman , and William , be¬ 
came and were, and continued leather searchers as afore¬ 
said from thenceforth until upon and after the said 1st 
day of October 1805, in the said declaration above- 
mentioned ; and the said Thomas, John Kitchinman and 
William, further say, that the said John Hodgson, after 
the feast of St. Bartholomew mentioned in the said statute, 
and before the said time, when, &c to wit, on the 9ame 
day and year in the said declaration mentioned, at Don¬ 
caster aforesaid, and within the precints of the same 
borough and soke and the liberties thereof (the said John 
Hodgson then and there using and occupying the mystery 
or occupation of an artificer using, cutting, and work¬ 
ing of leather) did shew forth and expose to sale in a 
certain place there, in which the said John Hodgson did 
then and there use and occupy the occupation of an ar¬ 
tificer using, cutting, and working of leather, a certain 
parcel of shoes made of tanned leather, to wit, twelve 
pair of shoes, whereupon the said Thomas, John Kitchin¬ 
man, and William, so then and there being such searchers 
as aforesaid, to wit, on the same day and year last afore¬ 
said, at Doncaster aforesaid, did make search in the said 
place where the said John Hodgson did so occupy the 
occupation of an artificer using, cutting, and working of 
leather as aforesaid, and did then and there inspect and 
examine the said shoes so as aforesaid shown forth and 
exposed to sale; and the said Thomas , John Kitchinman , 
and William, further say, that in certain of the same 
shoes, to W'it, in twelve pair thereof, there was then and 
there used and put certain leather that was then and 

there 
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there not sufficiently tanned and curried, to wit, in the 
upper-leather of the same shoes, contrary to the form of 
the statute aforesaid ; whereupon they the said Thomas, 
John Kitchinman , and William , then and there finding 
the said twelve pair of shoes to be insufficient; for the 
cause aforesaid, by virtue of the statute aforesaid, and in 
the execution of the said office, took, carried away, and 
seized the same twelve pair of shoes, and detained them 
in their custody until they might be duly tried in manner 
and form as is directed and appointed by the said statute, 
as it v as lawful for them to do; and the said Thomas , 
John Kitchinman , and William further say, that within 
a reasonable and convenient time after the taking and 
seizing the same twelve pair of shoes, to wit, on the 
same day and year last aforesaid, at Doncaster aforesaid 
they gave notice to the said Thomas Kiniingtou , then 
being mayor of the said borough and soko of Doncaster , 
of iheii having so seized and taken the said twelve pair 
of shoes as aforesaid, for the cause aforesaid, in order 
that the said Thomas Rimington might in due manner ap¬ 
point triers for trying the same, according to the same 
statute, which is the same trespa&s in the instructory part 
of this plea mentioned; and this, $c. Wherefore, #c. 
3dly, That the Plaintiff “ had in his possession and cus¬ 
tody in a certain place in which the Plaintiff did then 
aud there occupy the occupation of an artificer using, 
cutting, and working leather as aforesaid, a certain par¬ 
cel of shoes,” proceeding as in the 2d plea to allege the 
search by the Defendants as searchers, that the shoes 
were not sufficiently tanned and curried, and the seizure 
in order that they might be tried. 

The Plaintiff joined issue on the plea of not guilty, 
and replied to the 2d plea, “ that the said twelve pair of 
shoes in the said plea of the said Defendant secondly 
above pleaded in bar, and thereby stated to have been 
shewed forth and exposed to sale bv him the said Plain¬ 
tiff 
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tiff, in the said place in that plea mentioned, were not, 
nor were any of them made, wrought, or manufactured 
by him the said Plaintiff, neither were they, nor were 
any of them made, wrought, or manufactured within 
the said borough and soke of Doncaster m that plea men- 
tioned, or the precincts or liberties theteof; but on the 
contrary thereof the said twelve pair of shoes in that plea 
mentioned were purchased by him the said Plaintiff after 
they hud been made, wrought, and manufactuied at a 
certain place far distant from the said borough and soke 
of Doncaster , to wit, at Stafford, in the county of Stafford, 
for the purpose of being sold again by him the said Plain¬ 
tiff as ready-made shoes, in a way of trade which he the 
said Plaintiff then and there carried on within the said 
borough and soke of Doncaster , as a seller of ready-made 
shoes, and that the said tw’elve pair of shoes, at the said time 
when, <$fc. were shewed for'h and exposed to sale as and 
for ready-made shoes in the way of trade of him the said 
Plaintiff as a seller of ready made-shoes, at the said 
place, within, Sfc. at, S>c. in the county aforesaid; and 
this, §c .; wherefore, tyc. He also replied in a similar 
way to the 3d plea. 

The Defendants, in their rejoinder, protesting that 
the said plea of the said Plaintiff above in reply 
pleaded was not sufficient in law for the said Plain¬ 
tiff to have or maintain his aforesaid action thereof 
against them ; for rejoinder, nevertheless, in this behalf, 
as before, said that the said Plaintiff, at the time when 
8fC. in this declaration mentioned, at, fyc. and within, 
SfC. be the said Plaintiff then and there using and occu¬ 
pying the mystery or occupation of an artificer using* 
cutting, and working of leather, did shew forth and 
expose to sale, m the place there in the said 2d plea 
mentioned, at Doncaster, within the precincts of the same 
borough and soke and the liberties thereof, and in which 
the said Plaintiff did then and there use the occupation 

of 
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of an artificer using, cutting, and working of leather as 
aforesaid, the said twelve pair of shoes in the said 2d 
plea mentioned; and because there was then and there 
used and put in the said twelve pair of shoes certain lea¬ 
ther that was not sufficiently tanned and curried in the 
upper-leather of the said twelve pair of shoes, against the 
form of the statute in such case made and provided, they 
the said Defendants took, carried away, and seized the 
said twelve pair of shoes, and detained them in their 
custody in manner and form and for the purposes in the 
said 2d plea mentioned ; and this, fyc. Wherefore fyc. 

The Defendants rejoined in a similar manner to the 
replication to the 3d plea. 

To this rejoinder the Plaintiff demurred, and assigned 
or causes, That the Defendant^ ought, in and by their 
said rejoinder, either to have denied the said pleas of the 
said Plaintiff by him above by way of r^ply pleaded to 
the 2d and last pleas in bar of the said Defendants, or 
to have confessed and avoided the same; whereas the 
said Defendants, in aud by their said rejoiuder, do neither 
deny nor confess and avoid the said pleas of the said 
Plaintiff above in reply pleaded, and for that the said 
plea of the said Defendants by them above pleaded by 
way of rejoinder to the plea of the said Plaintiff by him 
above in reply pleaded, to the 2d plea in bar of llie said 
Defendants might have taken a good, sufficient, and ma¬ 
terial traverse on the allegation stated in the said last 
mentioned replication of the said Plaintiff, to wit, that 
the said shoes mentioned in that replication, at the said 
time when fyc. were shewed forth and exposed to sale 
as and for ready-made shoes, in the way of trade of him. 
the said Plaintiff as a seller of ready-made shoes ; where¬ 
as the said Defendants have in their said rejoinder to that 
replication altogether passed by and omitted to take such 
traverse; and for that the said plea of the said Defend¬ 
ants by them above pleaded by way of rejoinder to the 

plea 
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plea of the said plaintiff by him above in reply pleaded to 
the last plea in bar of the said Defendants might have 
taken a good, sufficient, and material travel se on the 
allegation stated in the said last mentioned replication of 
the said Plaintiff, to wit, that the shoes mentioned in the 
last mentioned replication, at the time when, fyc. were 
in the custody and possession of him the said Plaintiff as 
and for ready-made shoes, and in the way of trade of the 
said Plaintiff as a seller of ready-made shoes; whereas 
the said Defendants have, in their said rejoinder to that 
replication, altogether passed by and omitted to take such 
traverse; and for that the said Defendants might have 
taken, in and by their said rejoinder, a good, material, 
and triable issue upon the facts contained in the pleas of 
the said Plaintiff, by him above in reply pleaded to the 
2d and last pleas in bar of the said Defendants: yet the 
said Defendants altogether omit so to do; and for that 
the rejoinder of the said Defendants, if it confessed the 
matter alleged in the said replication, ought also to have 
avoided the same by some new matter introduced in the 
said rejoinder; whereas the said rejoinder doth confess 
the matters pleaded in the said replication, without 
avoiding the same; and for that the matter advanced in 
the said rejoinder of them the said Defendants is pre¬ 
cisely and altogether the same with the matter before 
alleged in the 2d and last pleas in bar of them the said 
Defendants, whereby the said pleadings might go on 
without ever being brought to an end, and for that the 
said rejoinder of (he said Defendants is in many other 
respects informal, uncertain, and insufficient, Sfc. 

The Defendants joined in demurrer. 

Bay ley Serjt. in support of the demurrer. This question 
is raised m order to have the case of Mason v. Middleton , 
3 East, 334. reconsidered. In that case the Court of 
King’s Bench held that a person carrying on the trade 

of 
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of a linnen-draper and haberdasher, but selling ready 
made-shoes in his shop, was not liable to the penalty im¬ 
posed by 1 Jac. 1. c. 22. s. 40. on persons resisting a 
search by the searchers appointed under that act. The 
statute of 1 Jac. 1. is entitled an act “ concerning tan¬ 
ners, curriers, shoemakers, and other artificers occupying 
the cutting of leather/' and the provisions of the statute 
are directed to the regulation of these trades (a ). Here 
the Defendants do not aver in their plea that the Plain¬ 
tiff is a shoemaker. [Chambre J. The Plaintiff is alleged 
to be a person using and occupying the mystery or occu¬ 
pation of an artificer using, cutting, and working of lea¬ 
ther.] As the statute extends to several species of persons 
falling under that general description, the Plaintiff should 
be alleged to belong to one of those distinct species, in 
order to justify the seizing of his goods. A sadler is a 
description of tradesman falling within the act; now 
suppose him to buy ready-made shoes, may the searchers 
search his house on that account t By section 30 of the 
act it is provided that each of the several trades enu¬ 
merated in the act shall be subject to the search of the 
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(a) By statute 1 Jac. 1 . c. 22. 
s. 29. certain officers there named 
shall, four times a year at least or 
oftener if necessary, “ make true 
scat ch and view of and for all shoes, 
ifc. and other wares made of tan¬ 
ned leather in every house, Sfc. 
where any shoemaker, sadler, gird- 
ler, currier, or other artificer using, 
cutting, working, or dressing of 
leather, doth dwell or occupy any 
of the occupations of cutting, woik- 
ing, or dressing of leather, Ifc.; 
and it shall be lawful for the said 
(officers) to seize and carry away 
all sneb shoes, $c. which they 
shall find in their search to be 
insufficiently made, curried, or 
wrought. 


And by s. 32. all mayors and other 
head officers in boroughs, fife, shall 
yearly appoint two or more persons 
to search and view within their li¬ 
berties, who shall make like search 
within their limits; “ and if the 
said searchers find any leather sold 
or offered to be sold, or brought to 
be searched or sealed, which shall 
be tanned, wrought, converted, or 
used, contrary to the true intent of 
this statute, or any leather insuffi¬ 
ciently curried, or any shoes, Sfc. 
or any other thing made of tanned 
?r curried leather insufficiently tan¬ 
ned, curried, or wrought, contrary 
to any provision in this act, it shall 
be law ful to the said searchers to 
seize all such leather shoes, ifc. 

heads 
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heads of his owu company, and of his own company 
only; each, therefore, can only be liable to search in 
respect of those articles that constitute his own trade. 
If this be so, though either of the tradesman enume¬ 
rated in the act should happen to have in his shop 
ready-made articles in which he does not ordinarily deal, 
no search ought to be made in respect of those articles, 
but only of the articles in which his trade consists. The 
object of the act is to punish a man for dealing m ill- 
wrought goods, who, from his peculiar knowledge of 
those articles, must be aware they are ill wrought. 

Heath J. In the case of Mason v. Middleton , the 
Defendant did not carry on anyone of those trades which 
are put under the particular regulations of the 1 Jac. I. 
c. 22. and therefore he was not liable to any penalty for 
resisting a search which ■ could only be justified by that 
act. But in the present case the Plaintiff is alleged to be 
a person using and occupying the mystery and occupation 
of an artificer using, cutting and working leather. If 
we w r ere to hold that such a person might sell ready¬ 
made shoes not subject to search, we should establish an 
easy method of introducing articles of the worst manu¬ 
facture into all the markets of the kingdom. 

Rooke J. It would be desirable to extend rather than 
to narrow the operation of this act. If shoes made at 
one place tnay be sold by persons of the trade without 
any inspection or restraint, the public are deceived. 

Chambre J. To justify the entry in order to search 
the person whose house is entered should belong to one 
of those trades which are put under the regulations of 
the act. But if a sadler's house is entered, and shoes of 
an improper manufacture are fouud there, they may be 
seized. A linen-draper’s shop, therefore, cannot be en¬ 
tered 
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tered under the provisions of the act; but if a person 1807. 
belonging to any one of the trades enumerated deal in 
articles not made by him, and the sale of which perhaps r. 

more properly belongs to a person in another branch of aU( } others. 


the trade, it would be monstrous so to narrow the con¬ 
struction of the act as to hold that such articles, if impro¬ 
perly manufactured, are not subject to be seized under 
the I Jac. I c. 22. Judgment for the Defendants. 

Shepherd Serjt. was to have argued on the other side. 


Hay v. Howell and Others. 


Feb. 9til. 


I hSUE having been loined in this case m Michaelmas It Plaintiff give 

. , notice of trial for 

term last, notice of trial was given for the last Sit- the Sittings in the 

tings in that term ; but the Plaintiff did not proceed to ^johlei^and do* 6 

trial pursuant to notice. not proceed to tri- 

..... al accordingly, the 

Best Serjt. on a former da} r m this ttfnn having ob- Defendant may 

tained a rule Nisi for judgment as in case of a nonsuit; ment as incase of 

Vaughan Serjt. shewed cause, insisting that the motion sVcccedin^tenn. 

was premature, and that one whole tetm must intervene 

between that in which issue is joined and that in which 

the motion is made, or else it must appear that issue was 

joined early enough in the term for the Plaintiff to have 

proceeded to trial; he cited Baker v. Newman, 1 If. 

Bla. 123. and Wolfe v. Shells , 1 If. Bin. 282.; and the 

Secondaries seemed also to think that the motion was 

premature. 

But The Court thought that as the Plaintiff had given 
notice of trial tor the term in which issue was joined, the 
Defendant was entitled to move in the succeeding term. 

Accordingly Vaughan gave a peremptory undertaking 
to try, and the rule was discharged upon those terms. 


Hope v. Bennet. 


Feb. 11. 


0NSLOW Serjt. shewed cause against a rule which Tru\e?ot 

V had been obtained on the usual affidavit for changing changing the ve- 

, , . nue upon an affi- 

the venue from Somersetshire to Middlesex . in answer to davit of the Plain¬ 
tiff that the cause 
of action arose 
principally in Ireland - 

1? e this 


Vol. II. 
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Feb. 12 th. 

Ifa writ be re¬ 
turnable in the 
first return of the 
term, and the De¬ 
fendant give no¬ 
tice that the debt 
and costs will be 
paid before the 
appearance-day, 
and accordingly 
tender the debt 
and costs of the 
writ before that 
day, the Plaintiff 
is not entitled to 
the costs of a de¬ 
claration deliver¬ 
ed de bene esse. 

Queers,, Whether 
he would be en¬ 
titled to such costs 
if no notice had 
been given ? 


this he produced ait affidavit stating that the cause ot 
action arose principally for business transacted by the 
Plaintiff for the Defendant in Ireland ; aud that as 
Defendant’s affidavit, therefore, which averred that the 
whole cause of action arose in Middlesex and not else¬ 
where was falsified, the Plaintiff* was not bound to offer 
an undertaking to give material evidence in Somersetshire. 
He referred to Cailland v. Champion, 7 Term Rep . 205. 
and Collins v Jacobs, ii Bos. S' Pull. 5??>. 

Best Serjt. insisted that the Plaintiff was bound to give 
an undeitaking, and that it was not sufficient for him to 
swear that part of the cause of action arose out of Mid¬ 
dlesex ; and relied on Frenchv. Coppinger 1 /f. lila.0\6. 

Rut The Court said that if the cause of action arose 
abroad it sufficiently falsified the Defendant’s affidavit: 
and as it was therefore indifferent in which county the 
venui was laid, it should remain where it was. first 
brought. Rule discharged. 

Partington, one, &c. v . Williams. 


r I E only question in this case was. Whether the Plaiu- 
'*■ tiff was entitled to the costs of the declaration? 

The writ, which was returnable in eight davs of St. 
Hilary, was served on the Dili of January, on which day 
the Defendant's attorney said that the debt aud costs 
would he paid on Jl ednesday the ‘21st, and cautioned the 
Plaintiff against declaring: on the 19th January the 
Plaintiff’s clerk culled oil the Defendant’s attorney to say 
that the Plain lift was instructing his agent to declare by 
that night’s post; upon which the Defendant’s attorney 
insisted that he had no right to do so, until the ‘23d, being 
the first day in full term, and that the Defendant meant 
to pay on the Wednesday following : outhe 20th the debt 
and 0.1. 12s. as the costs of the writ were tendered and 
refused, and ou the next day the same tender was re¬ 
newed. 

A rule Nisi having been obtained why all proceedings 
should not be stayed on payment of the debt and costs of 
the writ, 


JBayley 
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Bayley Serjt. shewed cause, and contended that the 1807. 
Plaintiff was entitled to declare de bene esse on the essolgu 
day ; and relied on Fawcett v. Christie , 2 Bos. fy Pul. Part ™ oton 
51 6. where that point was expressly rilled, though the William#. 

ca«e of Golding v. Grace, 2 Bl. 749. was cited to the 
contrary. 

But The Court (stopping laughan Serjt. for the De¬ 
fendant) said, that the reason given in Golding v. Grace 
lor disallowing the costs was unanswerable, namely, that 
it was matter of grace and favour to the Plaintitf to allow 
him to deliver his declaretion de bene esse before the ap¬ 
pearance of the Defendant, in order to expedite his 
cau&e, and that a Defendant who was disposed to put an 
cud to the suit ought not to be made to pay for that which 
was for the benefit of the Plaintiff; that in the case of 
Fawcett v. Christie the attention of the Court was prin¬ 
cipally directed to the question, how far a Summons 
without an order was a stay of proceedings ; and that if 
a practice had prevailed conformable to that case, it was 
very mischievous, and ought to be put an end to. 

Rule absolute, without Costs. 


Fenton r. Boyle and Olliers. 


J'eb. 12th. 


T his was a rule to shew cause \\ liy proceedings in 
replevin should not be set aside. 


The Plaintiff 
having brought re¬ 
plevin for goods 


The surveyors of the highways in the township of levied under a 

■ _ _ 1 warrantor distress 

Carleton in Yorkshire, having been indicted for a road in for an assesMnent 

that township being out of repair, and a fine having been session^ under the 


laid upon them, an older was made at a special Sessions 
for an assessment of 5s. 8 d. in the pound upon the occu¬ 
piers of lands in the township, pursuant to the IS G. 3. 
c. 78. s. 47., and a demand made upon the Plaintiff for 
69/. 5s. (id. as his share, which he refused to pay: where¬ 
upon a warrant of distress was granted, under which the 
Defendant Boyle , who was a constable, levied the goods 
of the Plaintiff; but before the expiration of the four 


highway act, 13 
G. 3. c\ 78. 47. 

on the ground of 
the premises for 
which he was as* 
sessed. being situ¬ 
ated without the 
township which 
was liable to re¬ 
pair the road; the 
Court refused to 
set aside the pro¬ 
ceedings. 


days mentioned in the warrant for the time of sale, Boyle 
was served with a replevin. The Plaintiff in his affidavit 

stated 
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stated that he had been advised and believed that the 
property for which he was assessed was situated in the 
township of Rothwell Haigh , and not of Carleton, and that 
from time immemorial Rothwell Haigh had been subject 
to the repair of roads within that district exclusively; 
and had never been rated to the repairs of the roads in 
the township of Carleton. 

Williams Serjt. shewed cause, and contended that the 
writ of replevin was not taken away by s. 81. of the 
highway act (13 G. 3. c. 78.), which gives an appeal to 
the Quarter Sessions to the person aggrieved by any thing 
done in pursuance of the act, where no particular mode 
of relief was pointed out; for that if the lands of the 
Plaintiff were not situated in the tow nship of Carleton, 
the acts complained of were not done in pursuance of 
the act, but were an excess of jurisdiction; for which 
an action of trespass might be maintained ; and if tres¬ 
pass, why not replevin ? and that in The King v. The 
Justices of Yorkshire, 5 Term Rep. 629. where the Quarter 
Sessions had exceeded their jurisdiction in receiving an 
appeal, the Court of King’s Bench held that the writ of 
certiorari was not taken away. 

Cockell Serjt. contra , urged that where an act of par¬ 
liament had given a remedy by distress and sale of goods, 
it was not competent to the person levied on to sue out 
a replevin. He referred to the cases cited in the note to 
Pearson v. Roberts , Willes, 672. 

The Court refused to interfere. 

And the Rule was disharged with Costs. 


Sir James Mansfield Ch. J. was absent during the 
whole of this term from indisposition. 


END OF HILARY TERM. 



CASES 


ARGUED and DETERMINED 

IN THE 

Court of COMMON PLEAS, 

ft 

IN 



Easter Term, 

In the forty-seventh Year of the Reign of George III. 


Doe ex dem. Dilnot and Others v. Dilnot. 


E jectment. 

At the trial of this cause before Macdbnald, Ch. B. 
at the last Spring assizes for Kent, the lessors of the Plain- 
till', who claimed as heirs at law of one John Dilnot, de¬ 
ceased, having made out their pedigree, the Defendant 
gave in evidence a will of the said John Dilnot , dated 
the 19th of March 1791, under which he claimed. Upon 
this the lessors of the Plaintiff proved the levying of 
a fine by the said John Dilnot subsequent to the date of 
the will, Mich. Term, 37 Geo. 3., and a deed to lead the 
uses of the tine, dated the 1st November 1796, and 
insisted that the tine operated as a revocation of the will. 
The material clause in the deed to lead the uses was as 
follows: “ To the use and behoof of such person and 
persons, and for such estate and estates, use and uses, 
intents and purposes, and subject and liable to such 
powers, provisions, conditions, limitations, and charges, 
Vol. II. F f with 


April 18 . 

If a testator, 
after having mad* 
his will, levy a 
fine to such uses 
as he shall by 
deed or will ap¬ 
point, and die 
without making 
any new will, the 
will made prior 
to the fine is re- 
yoked thereby. 
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with or without power of revocation, and in such parts, 
shares, and proportions, manner, and form, as he John 
Dilnot shall, at any time or times during his natural life, 
by any deed or deeds, writing or writings, to be by him 
subscribed, sealed, and duly executed in the presence of 
and attested by two or more credible witnesses, or by his 
last will and testament in writings or by any writing 
purporting to be his last will and testament to be by 
him signed, sealed, and duly executed in the presence of 
and attested by three or more credible witnesses, convey 
and assure, direct, limit, and appoint, or give and devise 
the same, or any part thereof, and for and in default of 
such conveyance and assurance, direction, limitation, or 
appointment, gift or devise, and in the mean time and 
until such conveyance, Sic. gift or devise, Sfc. shall be 
made, or as to such part or parts of the said premises, 
whereof no such conveyance, fyc. gift or devise, Sec. 
shall be made, or if any such shall be made, then and 
in such case, when, and as the several estates thereby 
limited shall cease or determine, to the only proper use 
and behoof of the said John Dilnot , his heirs and assigns, 
for ever, and to and for no other use, intent, or purpose 
whatever.” On the part of the defendant it was con¬ 
tended, that although a fine levied subsequent to a will 
must generally be considered as an implied revocation ; 
yet that the implication was capable of being rebutted; 
and that in the present case, where it appeared from the 
deed to lead the uses that the fine was intended to 

I 

operate according to the will of the conusor, it could not 
be presumed that he meant to revoke his will by that fine. 
His Lordship, however, was of opinion that the fine ope¬ 
rated as a revocation, and a verdict was found for the 
lessor of the Plaintiff. 


Best, 

a 
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Best, Serjt. for the defendant, now moved for a new 
trial, and repeated the observation made at the trial. 
He insisted that though the clause in the deed to lead the 
use« literally referred to a will to be made in futuro , yet 
that it must be considered 'n substance as equally appli¬ 
cable to a will already in existence, and that consequently 
the uses of the fine would enure according to the pur¬ 
poses expressed in the will. He cited Spring d. Tilcher 
v. Biles , 1 Term Rep. 435. in notis , where a copyholder 
having made his will, surrendered his copyholds to such 
uses as he should direct or appoint, and Lord Mansfield 
said, “ The testator had then a will whereby he had 
clearly declared that his copyholds should pass. And it 
would be strange to say that the surrender destroyed his 
intention. A will speaks at dilferent times for different 
purposes; to many purposes from the date ; to other 
purposes from the testator’s death. It amounts in somo 
degree to a republication; and I am clear that the surren¬ 
der referred to that will which should be in existence at 
the time of his death.” 


1807. 

Doe 

v. 

Dilnot. 


The Court (ubsente Sir James Mansfield Cli. J.) said that 
freehold and copyhold estates stood upon very different 
footings in this respect. That in the case of freeholds the 
testator must be seised of the same estate which he devises 
at the time that he makes his will; that the statute of 
w ills ( a ) only empowers a man to devise lands of which he 
is seised; and therefore although he may plainly declare 
an intention to pass lands of which he is not seised, they 
will not pass. They referred to Lord Lincoln' s case ( b ), 


(a) r><£ TI. 0. c. 1. Pari. Cos. 154. 2 Freem. 202. 

ib) 1 Fq. Cus. Abr. 41 J. Show. 


Ff 2 


and 
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April 22 


One of two De¬ 
fendants having 
been holden to 
bail in Trinity 
term, the Plaintiff 
proceeded to out¬ 
lawry against the 
other, and deli¬ 
vered a declara¬ 
tion against* the 
former on the first 
day of Easter 
term, not having 
obtained a rule 
for time to de¬ 
clare ; held that 
the cause was out 
of court, and the 
bail entitlll to 
an exoneretur. 


CASES in EASTER TERM 

and Goodtitle d. Hoi ford v. Otway (a), as having settled 
the point. 

Best took nothing by his motion. 

(a) 1 Bos. Sf Pull . 576. 


Sykes v. John Bauwens, sued with Lewis Bad- 

wens. 

I N this case the writ upon which the Defendant John 
Bauwens , was holden to bail, was returnable on the 
morrow of the Holy Tripity 1806, and special bail was 
put in and perfected in that term; no rule for time to de¬ 
clare was obtaiued by the Plaintiff; Lewis Bauwens , the 
other Defendant, not being in this country, was out¬ 
lawed; on the first day of this term the declaration in the 
cause was delivered to the Defendant’s attorney and 
returned by him, and notice given that the Court would 
be moved for an exoneretur on the bail-piece, the cause 
being out of court. Accordingly a rule nisi for that pur¬ 
pose having been obtained, 

Shepherd Scrjt. shewed cause, and urged that though 
the practice in this court might be that a Plaintiff who is 
in a situation to he able to declare, and does not declare 
before the end of the second term, is out of court; yet in 
this case the rule would not apply, because the Plaintiff 
could not declare till he laid outlawed the joint De¬ 
fendant ; he also insisted that the practice of declar¬ 
ing within two terms applied only to the case of a 
Defendant who was a prisoner: and observed, that in 
the King’s Bench the case was not out of court till the 
end of the fourth term. 

%it 
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But The Court , upon reference to the officers, finding 
that by the practice of this Court in all cases where a 
Plaintiff does not declare before the end of the second 
term, or obtain a rule for time to declare, his cause is 
out of court, made the 

Rule absolute. 

Bay lei/,, Serjt. in support of the motion. 


1807 . 


SyK£S 

V. 

Bauwenk. 


John Thomas Serres and Olive his Wife, v . Aprumh . 

Dodd. 


R eplevin. 

The declaration stated* that Johh Thomas Serres 
and Olive his wife complained against James Dodd for 
taking and detaining the goods and chattels of the said 
John Thomas and Olive , whereby the said J. T. and O. 
said they were injured, and had sustained damage to the 
value of 200/., and therefore they brought their suit. 

The Defendant demurred, and assigned for causes, 
that “ the said J. T. and O. had by their declaration 
alleged the said Olive to be covert of and the wife of the 
said John Thomas , and that the Defendant took the goods 
and chattels of «/. T. and O. and detained them; where- 


A declaration In 
replevin by J. S. 
and his wife, 
without shewing 
any cause for 
joining the wife, is 
bad on demurrer. 
And if Defendant 
demur without 
adding an avowry 
and prayer of 
return, it is no 
discontinuance. 


as by the laws of this realm no feme covert can acquire 
any right of property whatever in any goods or chattels 
otherwise than in some representative character of exe- 
cutrixor administratrix to some deceased person, and also 
for that the goods and chattels in the declaration men¬ 
tioned are not alleged or shewn to be the property of or 
to belong to the said J . T. and O. in right of the said O. j 
whereas by the law of the land she the said O. being a 
married woman could not have any general or distinct 
fright of property therein either jointly or otherwise with 
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her husband the said J. T. or any other person whatever; 
and also for 1 that by the laws of this realm no married 
woman can support any action, either jointly or alone, 
against any person or persons whatever for taking or de¬ 
taining any goods or chattels without shewing or setting 
forth a right or title thereto, as personal representa¬ 
tive of some deceased person, and also that the said J. T. 
and O. his wife have, in and by their said declaration, 
alleged that they the said J. T. and 0., by reason of 
taking and detaining of the said goods and chattels in 
the said declaration mentioned, are injured and have 
sustained damage to the value of 300/., but have never¬ 
theless not shewn that she the said O. had any interest or 
right of property whatever in the said goods and chattels 
in the said declaration mentioned. And also for that the 
said J. T. and O. his wife have not set forth or alleged 
any right or cause of action whatever in her the said O: 
against the Defendant; and also for that the said 0. is 
not entitled by the law of this land to maintain any action 
whatever for or in respect of the said supposed charge in 
the said declaration mentioned against him the said De¬ 
fendant ; and also for that the said declaration is in va¬ 
rious other respects insufficient and informal.” 

After this demurrer had been put in the PlaintifTs 
signed judgment for want of an avowry. 

To set aside this judgment a rule nisi was obtained in 
Hilary Term last. 


Marshall Serjt. shewed cause, and contended that the 
demurrer not being accompanied with an avowry and 
prayojr of a return, was a discontinuance; that when the 
Defendant pleads any plea which takes away the Plain¬ 
tiff's right to the goods he need not avow (a), but that in 
other cases he must; otherwise it is a discontinuance; 


(a) Vide 39 H. 6.35. Wildman v. North, 2 Lev. 92. 


for 
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for such plea does not lead to a termination of the 
suit. 

But The Court said, that the only question was, Whe¬ 
ther they could consider the demurrer as frivolous ? and 
not thinking that it was so, they would not hold it to be 
a discontinuance. 

Accordingly the rule was made absolute. 

The Plaintiff having joined in demurrer, the case now 
came on to be argued. 


1807 . 


Sekres 

Or 

OoDD. 


Marshall Serjt. was called upon to support the decla¬ 
ration. He contended that there were cases in which a 
wife may sue jointly with her husband without being 
executrix or administratrix, and that if there were any 
such case, it could not be necessary to aver the repre¬ 
sentative character of the wife; thus supposing the goods 
in question to have been the property of the wife before 
her marriage, and to have been seized before the mar¬ 
riage, and the replevin brought afterwards, it would be 
necessary to join the wife as a Plaintiff in the suit, al¬ 
though she had no representative character. 

The Court said, there might be cases where the wife 
ought to join, though neither executrix or administra¬ 
trix ; but then something ought to be stated on the re¬ 
cord by which her title might appear: and that in the 
present case nothing appeared upon the face of the record 
from whence the Court could infer that the wife had 
any interest in the goods taken, and it was not sufficient 
for the Plaintiffs to put imaginary cases of interest, but 
the title ought to be averred. 

Onslow Serjt. for the Defendant. 

* J udgment for the Defendant (a). 

(a) See Abbot and Alice his Wift assumpsit by baron and feme for mo- 
v. Blafiehl, Crs. Joe. 64.4. where in ney received from the hands of the 

*He» 
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wife, the Coart held that though 
they might join for money due to 
the/me dum sola, or for rent during 
the coverture, this ought to be 
shewn, and could not be intended 
even after verdict, and they arrested 
the judgment. However, in Bourn 
and Wife v. Mattaire , Selwyn’s Nui 
Prius, 250. which was replevin by 
husband and wife. Lord Hardwicke 


said that after verdict it might he 
presumed that the husband and wife 
had a joint property before mar¬ 
riage, and that the goods were taken 
at that time: and the Court refused 
to arrest the judgment. But they 
do not deny that the declaration 
would have been bad upon de¬ 
murrer. 


April 28th* 


Neave v . Pratt. 


If there be a 
clause in ships’ 
articles that the 
seaman may leave 
at the end of three 
months if the ship 
s in port or In 
perfect safety, of 
which the captain 
is to be the sole 
judge, and the 
ship be in port in 
safety after three 
months, the sea¬ 
men may leave the 
ship, without the 
permission of the 
captain. 


i 

T HIS was an action by the Plaintiff for wages earned 
by him as captain’s cook on board a privateer dur¬ 
ing a cruize, tfie Defendant being captain of the pri¬ 
vateer. The only objection to the Plaintiff’s recovery 
arose under that clause in the articles signed by the 
Plaintiff) which imposes the penalty of a forfeiture of the 
wages for u twenty-four hours’ absence without leave.” 
Upon this point the evidence was that in addition to the 
usual clauses in the articles there was the following mar¬ 
ginal memorandum, ee to leave at the end of three 
months if the ship is in port or in perfect safely, of 
which the captain is to be the sole judgethat the 
Plaintiff had served 10 months, and on his return from 
a cruise, while the privateer was in Yarmouth Roads , and 
the captain on shore, he asked leave of the mate to go 
on shore to see his wife, but was told by the mate that 
he could not say whether he might have leave or not; 
that the Plaintiff nevertheless went on shore, and never 
afterwards joined the ship; that the crew consisted of 
20 mariners, and that 12 were enough to navigate the 
ship to London , which was her port; that Yarmouth is 
rather a dangerous place ; and that the captain had pre¬ 
viously to the Plaintiff’s leaving the ship discharged the 

boats- 
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boatswain, quarter-master, and two lieutenants. The 
cause was tried before Mr. Justice Chambre , who directed 
the attention of the jury to tl^ clause which left it to the 
captain to exercise his judgment as to the propriety of 
permitting any of the crew to leave the ship at the end 
of their time, telling them that under such a clause he 
did not think the captain at liberty to refuse leave with¬ 
out sufficient reason. The jury found a verdict for the 
Plaintiff for 41. 


1807 . 


Neave 

v. 

Pratt. 


Shepherd Seijt. having on a former day obtained a rule 
nisi for setting aside this verdict, and having a new trial 
granted, 

Cockcll and Bay h i/ Serjts. now shewed cause, and re¬ 
lying on the directions of the*learned Jqdge to the jury, 
observed that the real question seemed to be, Whether 
in the situation in which the ship was, it could be deemed 
a desertion of the Plaintiff's to have quitted her without 
leave, considering that his time was expired ? Thev con¬ 
tended that as there could be no such thing as absolute 
safety, the main point for the jury to consider was, Whe¬ 
ther the ship was according to all reasonable appearances 
in a state of safety when he quitted ? and that the Defend¬ 
ant had manifested his opinion upon the subject by dis¬ 
charging so many officers previous to the time at which 
the Plaintiff went on shore. 

Shepherd Serjt. contra , insisted, that though the Plain¬ 
tiff's time had expired, still he could not quit the ship 
without leave of the captain; and that a different con¬ 
struction of the articles would lead to the conclusion that 
the sailors might leave the ship in a gale of wind, or at 
any other moment when their service was most wanted. 
He observed, that if a man contract to build a house 
according to the judgment of any particular surveyor, 

1 the 
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the question upon such a contract is no longer whether 
the house be well built, but whether it be built to the 
satisfaction of that survejfor; that the present Plaintiff 
having quitted during the absence of the captain from 
the ship, had deprived him of all opportunity of exer¬ 
cising his judgment as to the fitness of the time he had 
chosen, and consequently no question could arise as to 
the propriety or impropriety of the mode in which he had 
exercised that judgment. He cited Wood v. Worslei/, 
2 II. Bl. 574. and the same case in error, 6 Term Rep. 710. 


Heath J. I doubt whether the proviso upon which 
this question has arisen be not void, viz. that the captain 
is to be the sole judge whether the Plaintiff should leave 
at the end of his three months or not, for it is wholly 
repugnant to the preceding part of the clause enabling 
him to quit at the end of three months. Suppose a man 
to covenant to pay rent, provided that he shall pay no¬ 
thing unless he likes it; the covenant to pay would be 
good and the proviso void. So in this case, the liberty 
to quit the ship at the end of three months, provided the 
captain pleases, is no liberty at all. I think, therefore, 
these articles ought to receive a reasonable construction, 
and that we ought not by our interpretation of them to 
enable the captain to keep his crew until the end of the 
war. Such an interpretation would be subversive of the 
liberties of these sailors. Whether the ship was or was 
not in a state of safety when the Plaintiff quitted her, 
was a question for the jury, and they have decided it. 
The case of Wood v. Worslei/ does not apply to this case, 
because there the Plaintiffs had undertaken for the act of 
another person at all events. 


Rooke J. I think the construction put upon these 
articles a very reasonable one, and that we ought not to 
disturb what has been done by the jury. 


ClIAMBRE 
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Chambre J. Under these articles I think it quite 
clear that the captain could not have taken his crew to the 
East Indies. Had the verdict been the other way there 
would have been no objection to it, but 1 think there is 
no reason to interfere with what the jury have done. 

Rule discharged (a). 

(a) Vide Eagleton v. East India Co. 3 Bos. Sf Pull. 55. 


1807 . 


Neave 

V. 

Pratt. 


Moores v. Hopper. 

T HIS was an action brought against the Defendant 
as captain of the ship Blaydes, for negligence in 
stowing a cargo of currants which he had taken on board 
at Zante to be delivered in England. 

At the trial before Heath J. at the Guildhall Sittings 
after last term, it appeared that a charter-party had been 
entered into between the Defendant as captain and one 
Partridge , by which the Defendant agreed to receive a 
full cargo of currants of the agents or assigns of Par - 
tridgc , and deliver the same to Partridge , his executors, 
administrators or assigns; and Partridge agreed to pro¬ 
cure a cargo of fruit, and pay freight; that when the 
cargo was taken on board at Zante , the Defendant signed 
a bill of lading, which stated that the goods were shipped 
by Samuel Sttange , by order of Rovedino of Venice , and 
Moores of Leghorn , to be delivered to the order of Wm. 
Moores ; and freight to be paid d tenor del contralto di l 
noleggio. On the part of the Defendant it was objected 
that the action should have been brought in the name of 
Partridge , with whom the charter-party was made, it 
being evident that Moores was merely his agent. The 
jury said they had no doubt that Moores was merely an 
agent; whereupon the Plaintiff was nonsuited. 


April 29th. 

A. y as captain, 
by charter-party 
between himself 
and B.y agreed to 
receive a cargo of 
the agents and a«- 
signs of B., and 
It. agreed to pro¬ 
cure the same; A. 
having received a 
cargo aboard sign¬ 
ed a bill of lading, 
stating the goods 
to have been ship¬ 
ped by order of C. 
and to be deliver¬ 
ed to his order, 
ami freight to be 
paid according to 
the charter-party: 
In an action for 
negligence in 
stowing the goods, 
brought by C. 
against j held 
that C. was only 
an agent, and that 
the action should 
have been brought 
iii the name of B. 


A rule 
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A rule nisi for setting aside this nonsuit having been 
obtained, 

Best and Bat/ley Serjts. shewed cause, and insisted that 
as the whole ship had been chartered by Partridge , the 
freighter was the only person entitled to bring the action, 
though in the case of a general ship the captain would be 
liable to the person mentioned in the bill of lading; that 
the bill of lading in this case was entered into with refer¬ 
ence to the charter-party, by which it was there stated 
that the freight was to be regulated; and that it was of 
importance that the action should be brought in the name 
of the real party, who lived in this country within the 
jurisdiction of the Court,, rather than of the agent, who 
lived abroad. 


Shepherd Serjt. in support of the rule, contended that 
the captain was bound by the bill of lading which he had 
signed; that he undertook by the charter-party to re¬ 
ceive a cargo from such persons as the freighter should 
direct; and it did not follow that the person to whom he 
was directed was the agent of the freighter ; that having 
agreed by the bill of lading to deliver to the order of 
Moores he was bound to do so, and if Moores had in¬ 
dorsed the bill of lading to any other person than Par¬ 
tridge the captain must have complied with that indorse¬ 
ment ; that the reference to the charter-party in the bill 
of lading only respected the rate of freight, and that if 
any particular mode of stowage had been agreed upon 
the conclusion of the bill of lading would have been the 
same as in this case; and that the charter-party with 
Partridge , therefore, would not preclude the right of 
action which accrued in consequence of the negligence in 
delivering to the order of Moores as expressed in the bill 
of lading. . ^ 


The 



in the Forty-seventh Year of GEORGE III. 


413 


The Court (absente Sir James Mansfield Ch. J.) 
thought that the action ought to have been brought in 
the name of Partridge; that the captain, by the charter- 
party, was bound to receive his cargo from the agents or 
assigns of Partridge , and front no one else; and it did 
not appear that an assignment had been made to Moores 
so as to constitute him an assignee; that the bill of lading 
was therefore perfectly consistent with the charter-party 
to which it referred; and they observed that it was easy 
to understand why the action wa9 brought in the name of 
a person living at Leghorn; and therefore they thought 
the nonsuit right. 

Rule discharged. 


1807 . 


Moores 


v. 

Hopper. 




Vaughan v. Whitcomb. 


Apjil 89lh. 


T ROVER for a mare. 

At the trial of this cause before Thompson Baron, 
at the last Gloucester assizes, it appeared that the Plaintiff 
having ridden to the house of the Defendant on his own 
mare, proposed to the Defendant to toss up for her 
against two horses of the Defendant; that the Plaintiff 
and Defendant accordingly tossed up, the mare being 
then in the Defendant’s stable, and the Defendant won; 
that the Plaintiff said the mare was fairly won, and came 
away, leaving the mare in the Defendant’s possession, 
where she had remained ever since; that the value of the 


The 9 Aim. c. 14. 
which avoids all 
securities for 
goods or money 
lost at unlawful 
games, and gives 
the loser a power 
to recover back 
the same within 
three months, 
does not make the 
contract void; but 
voidable only; 
and therefore the 
loser cannot reco¬ 


mare was 25/., and that the action was not brought till ver them after 
more than three months after the tossing up. A verdict f. iree m ° nt,ls > 
was found for the Plaintiff, with liberty for the Defendant can shew no title 
’to move that a nonsuit might be entered. to them except 

Accordingly Williams Serjt. having obtained a rule having won them 

nisi for that purpose, at play. 

Shepherd 
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Shepherd and Clayton Serjts. now shewed cause. The 
tossing up by which the Plaintiff's mare was won, is an 
illegal game within the meaning of the 0 Ann. c. 14. 
Tossing up was clearly so considered in Barjeau v. 
IValrnsfey , (a) 2 Str . 1249.; and many other games, not 
named in the statute, have been holden to be within the 
words “ i.ther game whatsoe/er.” There was no other 
delivery of the mare by the Plaintiff to the Defendant, 
but putting her in his stable; where she remained at the 
time of the tossing up. The Defendant, therefore, in 
order to make out his own title, is obliged to resort to 
the illegal means by which the property was transferred; 
and although the period is elapsed within which the 
Plaintiff would be entitled to recover the money or goods 
lost under s. 2. of the act, yet he may still maintain this 
action, since the Defendant cannot prove any transfer of 
the property to him but by an act which amounts to a 
breach of an act of parliament (b). 


Heath J. There is no substantive clause in the act 
of parliament which avoids the contract (c). It is only 


(a) Horse racing. CSomlbwm v. 
Marley, 2 Str . 1159 Blaxton v. Pye, 
2 W r ils. 309. Clayton v. ./tunings, 
5 Bl. 706 —A fool race. Lynull v. 
Longbottom , 2 fVils. 36. —Cricket. 
Jeffery8 v. Walter, 1 IVils- 220. 

(b) The 1st section enacts, That 
all notes, fyc. and other securities for 
any money or other valuable thing 
whatsoever won by gaming or play¬ 
ing at cards, dice, tabies, tenni>, 
bowls, or othei game or games 
whatsoever, or by betting on such as 
do game, or for repayment of money 
knowingly lent for such gaining or 
betting, or at the time and place of 
play, $c. shall be void; and when 
such securities shall incumber 
lands, Ifc. they shall devolve to 


such person as would be entitled if 
the grantor were dead. 

The 2d section enacts, That any 
person who shall at any time or sit¬ 
ting, b\ playing at caids, t$c. or 
other game whatsoever, or by bet¬ 
ting, ftc. lose to any one person in 
the whole the sum or value of 101. 
and shall pay or deliver the same, 
shall be at liberty, within three 
mouths, to sue for and recover the 
money so >ost; and if the loser shall 
not sue " ithin the time aforesaid, 
it shall b« lawful for any person to 
sue for and rrrover the same, and 
treble the value thereof, one moiety 
to go to the Plaintilf, and the other 
to the poor of the parish. 

(c) Akinbrook v. HaU, 2 Wils. 309. 

rendered 
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rendered liable to be defeated sub modo ; for which pur¬ 
pose the Plaintiff must bring his action within a limited 
time: and there is no doubt, on the act of parliament, 
that the Plaintiff is now too late. 


1807. 


Vaughan 

v. 

Whitcomb. 


Rooke and Chambre Js. concurred. 

Rule absolute. 


Longchamp on the Demise of Ann Goodfellow v. 

Samuel Fish. 


uipril 30th. 


p 

T HIS ejectment was tried before Macdonald, Chief It is notneces- 
Baron, at the Lent assizes for the county of Kent sal 7 t0 tll( ' valld,ty 

of the execution 

in this year, and a verdict was found for the lessor of the ofa w in 0 fiands 
Plaintiff. by a blind man, 

On a former day, in this term, a rule nisi for that u s, J ouU * be 

J7 7 read over to him 

setting aside the verdict and having a new trial was ob- t he presence 
tained bv Shepherd Serjt., on an objection, suggested at of the attesting 
the trial and now renewed, to the due execution of a -wltnesses * 
will under which the lessor of the Plaintiff'claimed. The 
objection was, that the testator being blind, the will 
should have been read over to him in the presence of the 
attesting witnesses before he executed it. The facts of 
the case with respect to this objection appeared from the 
report to be as follow: The testator being 80 years old, 
and blind, in July 1801 applied to a friend of the name 
of Davis to make his will, and dictated every word him¬ 
self, making a devise in favour of the lessor of the Plain¬ 
tiff, who was his step-daughter, and lived with him, to 
the disadvantage of the Defendant, his son. After the 
will was written by Davis , the testator went into the 
room where the lessor of the Plaintiff, with other persons, 
was, and desired Davis to read it over, and then said, 

K Now Nancy are you satisfied ?” Davis then took the 

paper 
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paper away with him, to get it copied, and when he 
brought it back fairly copied, two months afterwards, 
the testator made an alteration in it, and perfectly under¬ 
stood what he was doing. After the alteration made in 
the will, it was executed by the testator in the presence 
of Davis and the three attesting witnesses named by the 
testator. The will was not read over in the presence of 
the three attesting witnesses before it was signed by the 
testator, but was merely placed before him in their pre¬ 
sence 4nd executed. The Lord Chief Baron at the trial 
expressed a clear opinion in. favour of the lessor of the 
Plaintiff. 

i 

Best Seijt. now shewed cause. There is no rule of law, 
requiring a will to be read over to a blind man in the 
presence of the attesting witnesses; and indeed in most 
cases those who are able to read their own wills do not 
do it, but trust to the attorney by whom it is prepared. 
The case of an illiterate testator is as strong as this, and 
yet it never was held in Westminster Hall that the w ill of 
such a man, if not read over to him before the attesting 
witnesses, was therefore bad. Suppose this to have been 
a will of personalty merely, and not of lands, can any 
man doubt that it would have been deemed to have been 
duly executed ? Then let us see what alterations in the 
execution of a will of lands the 89 Car. 2. c. 3. has in¬ 
troduced, observing, however, that no regulation with 
respect to the reading the will over in the presence of the 
witnesses is introduced by that statute. The statute re¬ 
quires that wills of lands “ shall be in writing, and 
signed by the party devising the same,” all which was 
complied with in this case; it also requires that they 
“ shall be attested and subscribed in the presence of the 
devisor by three or four credible witnesses,” which was 
also complied with. Neither the terms nor the spirit of 
that statute require that the will should be read over in 

the 
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the presence of these witnesses. The only question for 
the jury in the case of a blind man, as in every other 
case, is, Whether they are satisfied that the instrument 
is really and bond fide his instrument. In Swinburn 's 
Treatise, vol. 1. p. 166. (a) of the last edition, the fol¬ 
lowing passage occurs, which was cited when this rule 
was moved for and relied on; u he that is blind may 
make a nuncupative testament by declaring his will be¬ 
fore a sufficient number of witnesses; and he may make 
his testament in writing, provided the same be read be¬ 
fore witnesses, and in their presence acknowledged by the 
testator for his last will. But if a writing were delivered 
to the testator, and he not hearing the same read, ac¬ 
knowledged the 6ame for his will, this would not be suffi¬ 
cient, for it may be that if he should hear the same 
read he would not acknowledge the same for his will/’ 
in this passage the author is evidently speaking of a blind 
man’s will prepared and written by some other person, 
and pointing out the way in which such an instrument 
should be acknowledged by the testator. In this case the 
testator evidently knew the contents of this will having 
dictated the whole of it himself, and having heard it 
read over by Davis in his presence. Dr. Burn , Eccles. 
Daze, tit. Wills , 1. s. 11. when commenting on the 
passage cited from Szoinburn, observes, “ and it seemeth 
best that it be read over to the testator and approved by 
him in the presence of all the subscribing witnesses. 
And this the civil law did expressly require in the case of 
a blind man’s will; but in England this strictness seems 
not to be precisely requisite, if there shall otherwise be 
satisfactory proof before the Court that the identical 
will was read over to him, although it was not in their 
presence; and sometimes the single oath of the writer 
hath been allowed sufficient by the Court of Delegates to 
prove the identity of the will.” The learned writer 


1807. 


LoNGCHAMr 

V. 

Fish. 


VOL. II. 


(a) Ed. 1677. p. 61. Part. 2. c. 11. 

G g 


therefore 
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therefore admits that the objection made in this case 
would have had no effect here at common law, though it 
might avail in the civil law; and as no authority can be 
cited for any such rule at common law, the lessor of the 
Plaintiff is entitled to recover. 


Shepherd and Bayleg Serjts. in support of the rule. It 
seems to be admitted that a blind man's will must be 
read or communicated to him at some time before he exe¬ 
cutes ; and indeed if it were not he would execute in a 
very extraordinary way. With respect to wills of per¬ 
sonalty, where no attesting witnesses are required, the 
mere fact of the testator's signature raises the inference 
that he knows the contents of the will. But in these 
cases in which the statute requires attesting witnesses the 
necessary inference from their attestations ought to be 
that they were sure that the testator knew what he was 
executing. Now this inference cannot be fairly drawn 
in the case of a blind 'man, unless some one at least of 
the attesting witnesses has heard the will correctly read 
to the testator. In this case it is necessary to resort to a 
fourth witness, in order to raise the inference of the tes¬ 
tator’s knowledge. If a testator be illiterate, an attest¬ 
ing witness can hardly be 9aid to have satisfied his duty if 
he has not looked over the will and seen that it is cor¬ 
rectly read to the testator ; for if a will be read over 
in the hearing only of the witness, and he does not 
peru»e it, he can have no knowledge whether it be read 
correctly or not. And this precaution is the more ne¬ 
cessary, because, after the death of the witnesses, the law 
presumes that every thing was rightly done. It is impos¬ 
sible to contend that the mere signature of the testator, if 
he be blind, together with the mere attestation of wit¬ 
nesses, who knew not the contents of the paper the 
execution of which they attested, will raise any pre¬ 
sumption that the testator has executed a will of the 

provisions 
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provisions of which he was fully aware. Beyond the evi¬ 
dence of the attesting witnesses, there must, in such a 
case, be some additional evidence to establish the pre¬ 
sumption of knowledge. Now the object of the statute 
was that there should be three witnesses, who should at¬ 
test, not only the hand-writing of the testator, but also 
that his mind accompanied the act of signature. In Go* 
dolphin's Orphan's Leg. part 1. c. 11. p. 34. the passage 
cited from Swinburn is to be found. The heir at law 
should, be enabled to learn from the witnesses whose 
names appear to the will whether the testator’s mind ac¬ 
companied the signature, and he ought not to be obliged 
to resort to witnesses who do not appear upon the face of 
the will in order to ascertain that fact. And indeed un¬ 
less the will be read over by the attesting witnesses, there 
can be no certain guard against the substitution of some 
fabricated will in the case of a blind man. 


1807. 

Lo NO CHAMP 

V. 

Fish. 


Heath J. The statute of frauds only requires that 
the testator shall execute the will in the presence of the 
attesting witnesses; and, in ordinary cases, when that is 
done all is done'that is necessary to be done. It is true 
that frauds are sometimes practised, and it was with a 
view of preventing these frauds that the statute directed 
the will to be signed in the presence of the attesting wit¬ 
nesses. In the case of a blind man stronger evidence 
would be required than the mere attestation of signature, 
but in this case there was that stronger evidence which 
the peculiarity of the case seems to call for. In the 
course of the argument sufficient attention has not been 
paid to the distinction between what shall be deemed a 
literal compliance with the provisions of the statute and 
what sufficient proof to rebut any imputation of fraud. 
The question of fraud is for the jury entirely, and here 
they found the will to be a valid will. The Lord 
Chief Baron was of that opinion at the trial, and 1 agree 

G g 2 with 
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with him. Great inconvenience would arise from any 
rule requiring the wills of blind men to be read over in 
the presence of the attesting witnesses, nor would the 
mere reading it aloud to them be a certain guard against 
fraud, since it might be read falsely. No authorities 
from the civil law have any force or application in this 
case. 


Rooke J. There is not the least imputation of fraud 
in this case: but the application made to us to set aside 
the w ill is founded on mere technical reasoning. Now, 
unless compelled so to do by the provisions of the statute, 
I never would set aside a will upon mere technical rea¬ 
soning. The statute only requires that the witnesses shall 
attest their having seen the testator sign the will, and 
that the witnesses in this case do attest. If a fair ground 
for presuming fraud were laid by the evidence, the cir¬ 
cumstance of the testator being blind would most materi¬ 
ally strengthen that presumption. 

Ciiambre J. This question must be decided by the 
provisions of the statute of frauds. Now it does not ap¬ 
pear that the Legislature, when they passed that statute, 
had in their contemplation executions of wills by blind 
men. Testators are generally very averse to have their 
intended dispositions of property made known in their 
families before their deaths; and blind men, who stand 
so much in need of attention from their relatives, would 
probably be peculiarly averse to it. The remainder of 
their lives might, in consequence of such disclosures, 
be rendered completely uncomfortable. At all events, 
they might produce great discord in families. There can¬ 
not be a doubt that if this were an instrument by deed or 
any other written engagement that the mere signature of 
the party, though blind, would be deemed a sufficient exe¬ 
cution \ and the only thing to be proved would be, that 

the 
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the blind man was not imposed upon. In this case that 1807. 

fact is completely established by an unimpeached witness, 

who took instructions from the mouth of the blind man L° ngcham p 

v. 

himself, and wrote them down. F ish. 

Rule discharged. 


v. 

Fib h. 


Sparkes v. O’ Kelly. 


May 4th. 


QiCIRE facias on a bond in the penal sum of 1260/. The condition of 

with a condition reciting,.that by indenture bearing ciUngthegrintof 

even date with the said bond or obligation, made or ex- an annuity by the 

pressed to be made between Samuel Chiffncy, of New• °* Wules 

market in the county of Cambridge, of the one part, and *° tH ’ same 

the abovementioned Plaintiff of the other part, reciting to the obligee,with 

a grant of an annuity by his Ro\ul Highness George asscn . t0 * the 

Prince of Wales to the said Samuel Chijfney of 210/. agreement that 

during the lile of his said Royal Highness, payable by the obligor should 

the treasurer of his privy purse on the four quarterly ® lve _ h ' s bom f as 

. 1 . 1 •'an additional se- 

days therein and hereinafter mentioned; and also re- curity,wasdcelar- 
citing that the said ( Irifl'nej had agreed with the said cd to be that if the 
Plaintiff for the absolute assignment to him of the said 1 imteor,mt,ea " 
annuity for the sum of J 260/. ; it was witnessed that in son for him, should 
consideration of the sum of 1260/. paid by the Plaintiff l M >’ the annuity 

to the said Samuel Chi fluey in manner therein parlieu- obligee'Ihe bond 
larly mentioned, he Hie said Samuel Chiffncy did, with should he void, 
the privity, consent, and approbation of his said Royal Held that upon 
Highness, testified as therein mentioned, grant, bargain, 0 ^ g ’ ee 

sell, transfer, and set over unto the Plaintiff, his execu- w.n»entitledtosuc 
tors, administrators, and assigns, the said annuity of2J0/. M,e ouil " or w,th * 

, , /i, . . • 0,, t having first 

payable to the said Samuel Chi fluey, his executors, admi- a p ar t' u 

nistrators and assigns, for and during the life of his said p «‘ar of his de- 

Royal Highness, and all sum and sums of money due ™ d,ul l ,° the 

J ° ‘ J Punce’s treasurer 

thereon from the 5th day of October then last; and that pursuanttooaG.s. 

c« r» 
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at the time of the said contract it was agreed that the 
Defendant, as a further additional security for the pay¬ 
ment of the said annuity, assigned by the said deed of 
even date with the said obligation, should enter into the 
said bond conditioned for the payment of the said an¬ 
nuity as thereinafter mentioned; and it was declared that 
the condition of the said writing obligatory was such, that 
if his said Royal Highness George Prince of Wales, or 
the treasurer of his privy purse for the time being , or any 
other person for his said Royal Highness , or the said De¬ 
fendant , his heirs , executors , or administrators , did and 
should well and truly pay or cause to be paid unto the 
Plaintiff, his executors, administrators, and assigns, for 
and during the natural life of his said Royal Highness, an 
annuity or clear yearly sum of 210/. of lawful money of 
Great Britain , free and clear of and from all rates, taxes, 
charges, abatements, and deductions whatsoever, by four 
equal quarterly payments, at or upon the 5th day of Ja¬ 
nuary , the 5th day of April, the 5th day of July , and the 
5th day of October in every year, the first quarterly pay¬ 
ment thereof to be made on the 5th day of January next 
ensuing the date of the said writing obligatory, then the 
said bond or writing obligatory, should be void, or else 
should be and remain in full force and virtue. The 
declaration then proceeded to stale that judgment was 
recovered upon the bond for a certain breach, and 
that since the recovery of the judgment there had been a 
suggestion of another breach by non-payment of one 
year's annuity, and that 210/., the amount of the year's 
annuity, had been satisfied; and then suggested, as a 
further breach, “ that although his said Royal Highness 
George Prince of Wales still is in full life, to wit, at, &c. 
yet neither his said Royal Highness, nor the treasurer of 
his privy purse for the time being, nor any other person 
for his said Royal Highness, nor the said Defendant, did 
not nor would, after the making of the said writing obli¬ 
gatory, 
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gatory, well and truly pay or cause to be paid unto the 
Plaintiff or his assigns the said annuity or clear yearly 
sum of 210/. free and clear of and from all rates, charges, 
taxes, abatements, and deductions whatsoever, by the 
four equal quarterly payments in the said condition men* 
tioned, or otherwise howsoever; but on the contrary 
thereof, after the making of the said writing obligatory, 
and after the recovery of the said judgment, and during 
the natural life of his said Royal Highness, to wit, on the 
5th day of October , in the year 1806', aforesaid, at West- 
minster aforesaid, in the county aforesaid, a large sum of 
money, to wit, the sum of 105/. of, &c, for two of the 
said quarterly payments of the said annuity then elapsed, 
became and was and still is due and owing to the said 
Defendant, contrary to the form and effect of the said 
writing obligatory, and the condition thereof, to wit, at 
Westminster aforesaid, in the county aforesaid. 

To this suggestion the Defendant pleaded executionern 
non as to 52/. 10.v., part of the said 105/. above men¬ 
tioned, because the demand of the said Plaintiff’ against 
his said Royal Highness the Prince of Wales for the said 
52/. 10s., being the first of the said quarterly payments 
of the said annuity, accrued due alter the 5th day of 
July , 1795, to wit, on the 5th day of June, 1806, to wit, 
at Westminster aforesaid, and the said Plaintiff then and 
there being a creditor of his said Royal Highness, and 
having and claiming to have the said demand in the said 
plea abovementioned against his said Royal Highness, 
did not deliver a particular in writing of the said demand 
above in this plea mentioned, containing the nature and 
amount of the said demand, and signed by him the said 
Plaintiff, to the treasurer or principal officer of his said 
Royal Highness, at any time within ten days after the 
expiration of the quarter of a year in which such demand 
accrued, according to the form of the statute in that case 

made 


1807. 
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V. 
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To the remaining 521. J0.v. for the last quarter a similar 
Sparkes pj ea was pj ea( j e( j j n [, ar> 

O’Kelly. To these pleas the Plaintiff replied respectively, that 
u he was not nor hath been at any time since the said 
quarter became due, a creditor of his said Royal High¬ 
ness for the said sum of 521. 10s. or any part thereof, nor 
did he then have or claim to have, nor hath he at any 
time since had or claimed to have any debt or demand 
against his said Royal Highness for the said sum of 
521. 10s. or any part thereof, modo et forma , &c. And 
this, &c. wherefore, &c. 

To these replications there were special demurrers, 
assigning causes not necessary to be noticed. The Plain¬ 
tiff joined in demurrer. 

Ileyroood Serjt. in support of the demurrer. The con¬ 
dition of the bond does not expressly state that the De¬ 
fendant is not to pay till default made by the Prince of 
Wales , but it is the evident intent of the parties in tlio 
transaction that such only should be his liability. The 
assignment of the annuity was with the assent of his 
Royal Highness, and the condition of the bond recites 
that the Defendant, as a further additional security for 
the payment of the said annuity, entered into the said 
bond. Had the bond stopped there, no doubt could 
have been entertained that the Defendant was merely 
liable in default of the Prince of Wales; but it adds, 
that if his Royal Highness or his treasurer, or the De¬ 
fendant, should pay, then the bond should be void. But 
still the Defendant was not to be called upon till those 
persons whose names preceded his had been called upon. 
The person who purchased the annuity of Chijfney did not 
like the single security of the Prince of Wales , and there- 


(«) 35 Geo. 3. c. 125. s. 7. 


fore 
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fore the Defendant became an additional security; but 
as lie was not paid the purchase-money, it is the mani¬ 
fest intention of the bond that he is not to be liable in the 
first instance, but only in default of the grantor of the 
annuity. The case of Ingoldesby v. Steward, 1 Rol. Abr. 
409. pi. 2. (G), Obligation, is a very old and a very strong 
case to shew how far manifest intent operates in the con¬ 
struction of a bond. The words of the condition there 
were “ the condition of this obligation is such, that if the 
above bounden A. B. do discharge the obligee of such a 
recognizance, &c. and whereas also the above bounden 
A. B. hath agreed to free and discharge the said obligee 
from two several obligations, ^c. Now the condition of 
this obligation is such, that if the said A. B. do save and 
keep harmless the obligee of and from the said two seve¬ 
ral obligations, then this presbnt obligation to be void:” 
and it appearing from the words of the condition to have 
been the intent of the parties that the condition should 
extend to the recognizance as well as the two obligations, 
it was held to extend to it accordingly. In this case it is 
only necessary to read the beginning and end of the con¬ 
dition together to see what was the intent of the parties. 
[Chambre J. The Defendant being a surety, may it not 
be considered that the act of parliament, which dis¬ 
charges the demand as against his Royal Highness, un¬ 
less delivered in to his treasurer within a given time, is a 
release to the Defendant, in the same wav as if the de- 
inand had been settled with the principal, and could not 
therefore be recovered against the surety ?—Heath J. 
Sureties for infants and feme coverts upon engagements 
voidable have been held liable.j It was incumbent on 
the Plaintitf to do that which would enable him to reco¬ 
ver the arrears of the annuity from his Royal Highness: 
and if by his default all remedy against his Royal High¬ 
ness is gone, has lie not thereby discharged the Defend¬ 
ant, who is only a surety? To this effect is Bra. Abr. 

tit. 
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tit. Condition , pi. IS 7. and Dyer, p. 30. For an annuity, 
whether charged upon land or not, when assigned, the 
assignee has the same remedies that the assignor had, and 
consequently the Plaintiff, not Chiffney , was the person 
who should have enforced it against the grantor. Owen's 
Hep. 3. . Baker v. Brook , Moor , 5. and Mound's case, 
7 Rep. 28. b . Undoubtedly the annuity could not be 
paid to any person but the Plaintiff, as assignee of the 
original grantee, with the assent and approbation of the 
grantor. 

Bayley Serjt. contra. It has been assumed throughout 
the argument that the plaintiff is the only person who 
could deliver in a particular of the demand, whereas the 
Defendant should have taken care that Chijfney did all 
those acts which would enable his assignee to recover 
from the grantor. A particular delivered in by him 
would have satisfied the act, and yet it does not follow 
because he delivered in the particular that he would have 
been entitled to payment. The original grantee, not¬ 
withstanding the assignment, is the creditor within the 
meaning of the act by whom the demand was to be 
made, for he is at law the only creditor. To the cases 
cited on the other side this short answer will suffice, viz. 
that in those cases the annuities were charged upon land, 
in respect of which a privity arises between the grantor 
and assignee, and the latter may distrain. It is quite 
clear that no action could be maintained by the assignee 
for a chose in action. Indeed the common forms of assign¬ 
ments shew that all proceedings must be in the name of 
the assignor; for there is always a power of attorney to 
use his name. The argument on the other side rests 
upon tiie assumption that the assignee ought to have made 
the demand, and that failing, the whole argument fails. 
By the condition of the bond the Defendant undertakes 
that if the Prince of Wales or his treasurer does not pay 

the 
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the annuity he will. Neither the Prince of Wales nor 
his treasurer have paid, and it is not true that they have 
been prevented paying by any neglect of the Plaintiff.. 
Indeed they might have paid voluntarily without any de¬ 
mand or particular delivered. Before the Court can 
pronounce upon the equitable rights of the Plaintiff 
under this assignment, they must see the deed of assign¬ 
ment. But whatever the effect of such a deed may be in 
equity, still the original grantee remains the creditor of 
the grantor at law. 

Cur. adv. 'cult. 
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Sparkes 

V. 

O’Keelt. 


On this day the opinion of the Court was delivered by 

Heath J. The question is, Whether this be a good 
plea ? it is contended in support of the*demurrer, that 
the Defendant is not bound to pay according to the 
terms of the condition of the bond, but in default of the 
Prince of Wales. It seems to be admitted that such is 
not the literal construction of the condition of the bond. 
In truth the plain import of the condition is, that the 
Plaintiff shall be at liberty to sue the Defendant without 
having recourse to the Prince of Wales. But it is urged 
that the condition of the instrument must be qualified by 
the precedent recital, and by reference to the statute 
stated in the plea, from whence the intention of the 
parties ought to be collected. The recital simply states 
the agreement for the assignment, the consideration of it, 
and, what has been much relied on, the assent of the 
Prince of Wales. That assent cannot vary the construc¬ 
tion of the condition. It was proper and decorous for 
the original grantee to apply for such assent; it was a 
prudent and indispensable precaution in the Plaintiff to 
require it, lest after the purchase the grant of the annuity 
might be impeached as having been improperly obtained. 
There can be no doubt but that the generality of the con¬ 
dition 



428 


CASES in EASTER TERM 


1807. 


Spark es 
v. 

O’Kelly. 


dition might be restrained by the apparent intention of 
the parties on the face of the instrument itself; but we 
are of opinion that no such intention can be collected 
from thence. It has been argued that this is merely an 
additional security, and that by reason of the Plaintiff’* 
default in not delivering the particular, the arrearages for 
a quarter are lost. It is not true that they are lost; for 
if the Plaintiff recovers against the Defendant, the De¬ 
fendant will have a right to recover against the treasurer 
of the Prince of Wales, as for so much money paid to 
the use of the Prince of Wales, as in the ordinary case 
when the surety pays the debt due from the principal. 
If the construction contended for by the counsel of the 
Defendant were to obtain, the Plaintiff would not have 
that for which he contracted, because he contracted for 
an annuity payable quarterly ; but if he were first to pro¬ 
secute his claim against the treasurer of the Prince of 
Wales, and not to prosecute it till the Prince of Wales 
was in default, he must at least wait three months. It 
remains to be considered whether it behoved the Plaintiff 
to have delivered a particular in writing of this demand 
to the treasurer of the. Prince of H ales, within ten days 
after the expiration of the quarter of the year in which 
such demand accrued; and this seems to be the principal 
point in the cause. 1st, It may be answered, that the 
annuity became due on the quarter day; that the De¬ 
fendant might have been sued the next day, and there 
could have been no default till the end of ten days. 
The subsequent laches of the Plaintiff, if any, could never 
divest a right of action which had once attached. 2dly, 
The argument proves too much; for if it were the duty 
of the Plainlilf to deliver a particular, he must have 
waited for three months before the Prince of Wales was 
in default, and he might sue the treasurer. If he must 
sue the treasurer, and if he should obtain a verdict, it 
only remained a charge on the fund to be paid at the 

1 good 
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good pleasure of the treasurer, after previous judgments 
had been satisfied; and I cannot say that the Prince of 
Wales would be in default until the whole course was 
run. It is impossible to read the condition of the instru¬ 
ment, and to pul such a construction on it. If the De¬ 
fendant had it in view to charge the fund in the hands of 
the treasurer with this debt in the first instance, and 
to make himself only liable in default of that fund, it was 
his folly not to have taken from the Plaintiff some cove¬ 
nant which might have produced that effect; but would 
the Plaintiff have submitted to those terms ? It seem9 
clearly to us that it was the intention of the Plaintiff to 
have it in his power to call on the Defendant in the first 
instance, without having recqurse to the fund of the 
Prince of Wales , and that the terms of the condition are 
well adapted to that purpose. • • 

Judgment for the Plaintiff. 
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Maidment, Demandant, v. Jukes and Another, May 4th. 

Tenants. 

T HE Demandant in this writ of right, having disco- 1 he Court will 

vered a mistake in his count, obtained a side-bar Demandant i n a 

rule to discontinue. writ of right to 

discontinue. 

Cockell Scrjt. on a former day obtained a rule nisi to 
discharge the above rule, and cited Charlicood v. Morgan , 
ante, vol. 1. p. 64. 

Williams and Best Scrjts. now shewed cause, and pro¬ 
duced an affidavit, stating the mistake to be an omission 
of one step in a descent from the grandfather. 

The Court said they would not assist the Demandant, 
and made the rule absolute with costs. 
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Aylwin v . Favine. 


Where several 
causes are conso¬ 
lidated, if a writ 
of error be issued 
in the cause ti ied, 
and execution 
taken out for want 
of bail in error 
being duly put in, 
and the writs of 
error be issued in 
the other causes 
and bail duly pul 
in, execution in 
those causes is 
thereby stayed; 
for the consoli¬ 
dation rule only 
re.au s to the 
verdict. 


T HE Plaintiff in this case having brought actions 
against the Defendant and several other under- 
writers upon a policy of insurance, a consolidation rule 
was obtained, by which it was ordered that the several 
parties should be bound by the verdict to be given in a 
cause of Aylwin v. Wylie. That cause having been tried, 
and a verdict found for the Plaintiff, the Defendant 
brought a writ of error; bjit having omitted to put in bail 
in error within due time, the Plaintiff took out execution. 
The Defendant»in the present action then brought a writ 
of error, and put in bail, notwithstanding which the 
Plaintiff moved for leave to sue out execution against 
him. 

Shepherd and Best Serjts. contended, that as the several 
Defendants were bound to abide the event of Aylwin v. 
Wylie , and the Plaintiff in that cause was entitled to sue 
out execution, he was also entitled to do so in the other 
causes. 


Sellon Serjt. contra , insisted that the effect of the con¬ 
solidation rule was confined to the event of the verdict; 
and therefore, notwithstanding the neglect of Wylie 
to put in bail in error, the Defendants in each of the 
other causes were entitled to stay execution by their writs 
of error. 

Sir James Mansfield C. J. The form of the con¬ 
solidation rule decides this motion; which is, that the 
proceedings in the several causes shall be stayed, and 

that 
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that the parties shall be bound by the verdict to be given 
in the cause of Aylwin v. Wylie, if that shall be to the sa¬ 
tisfaction of the Judge and the Court. , How then can 
we say that this rule deprives the Defendants in any of 
the actions from bringing writs of error ? It is admitted 
that in the action tried the Defendant was entitled to 
bring a writ of error. Then why should the other De¬ 
fendants be precluded ? It is contended, however, that as 
the Defendant in the action tried has been prevented by a 
blunder from rendering his writ of error eflectual, that 
blunder shall affect the other Defendants. But there is 
nothing in the rule to authorize that position. The order 
relates solely to the verdict. 


1807. 


Aylwin 

v. 

Favine. 


The other Judges concurring, 


Rale discharged. 


Corden, Demandant, Hall, Tenant, and Col- 

clough. Vouchee. 


May lltb* 


£ illEPHERD, Serjt. moved for leave to amend a 
common recovery by inserting the word u tithes.” 

The recovery was suffered in Hilary term 17 Geo. 3. 
and no mention of tithes was made therein, because the 
attorney who prepared it was not aware that the vouchee 
was entitled to them. It was stated, however, by affi¬ 
davit, that he had lately discovered that Mr. Colclough, 
the uncle of the vouchee, was entitled to them, and that 
it was the intention of the vouchee that the deed to lead 
the uses and the recovery should comprise all the estate 
and interest which had passed to him by the will of his 
uncle who had devised to him all his lands, tenements, 
and hereditaments at M. in the parish of Hearne in the 

county 


The Conrt 
amended a reco¬ 
very ofthc J 7G.3. 
by inserting the 
word “ tithes,” 
the deed to lead 
the uses having 
conveyed all the 
hereditaments late 
of C. C. deceased, 
who had devised 
all his heredita¬ 
ments at M. to 
the vouchee, and 
it appearing to 
have been lately- 
discovered that 
the det i&ur was 
entitled to the 
tithes of jlf. 
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county of Derby, in tail. The deed to lead the uses was 
executed on the 2d January , 1777, and conveyed, among 
other things, all the hereditaments late of C. Colclough , 
Esq. deceased, and all the hereditaments of the said 
C. Colclough , party thereto, in the county of Derby . 


The Court gave leave to amend. 


END OF EASTER. TERM. 


Sir James Mansfield Ch. J. was absent during the 
whole of this term from indisposition. 
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In the Forty-seventh Year of the Reign of George III. 


Kenman v . Bean. 

I N this case a question arose, Whether a declaration 
could be filed de bene esse after the expiration of the 
eight days allowed for the appearance of the Defendant ? 

Shepherd Serjt. contended that there was a distinction 
in this respect between those cases where the process was 
bailable and those where the process was not bailable; 
insisting that though in the latter the declaration could 
not be filed de bene esse after the eight days, yet that in 
the former it might. 

Best Serjt. contra . 


June 1st. 

A declaration 
cannot be filed 
conditionally after 
the time for the 
Defendant’s ap¬ 
pearance has ex¬ 
pired, whether the 
process be baila¬ 
ble or not bailable. 


VOL. II. 


Hb 


The 
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The Court were of opinion that there was no distinc¬ 
tion in this respect between the two classes of cases, and 
referred to Baker v. Cooper , 6 Term Rep. 548. as an ex¬ 
press authority to shew that the declaration could not be 
filed conditionally after the time for appearance was ex¬ 
pired. 


_ . t Norville v . St. Barbe. 

June 1st. 

In an action on f W ^HIS was an action on a policy of insurance. The 

anep^on a shipTi-* * case was tried before Sir James Mansfield Ch. J. 

censed by the East at the Guildhall Sittings after last Michaelmas term, when 

India Company to following facts appeared in evidence, 
proceed for one _ * 

voyage from Eng- The policy, dated the 3d July, 1801, was upon the ship 
land to the Cape, and cargo of the Venus, Charles Bishop , master, at and 
from thence to the f rom ^j ie Cape of Good Hope to Botany Bay, Port Jack- 

North-west Coast son > or a “ other ports and places in New South Wales, 
of America, and New Holland, Vandicmcn's Land, or in the islands adja- 
therc to sell the cen t an( j gji or an y ports and places backwards and for- 

cwrgo\Yon\Londan^ 1 J r 1 

•ud trade andtraf- wards, or in any other maimer beyond Cape Horn, all or 
fie and procure, an y islands and all ports and places in the East Indies , 

aeU the produce or Persla > China, or on the North-west Coast of America, 
manufacture of and to and from all ports and places of whatsoever deno- 
those parts, and to m j na tion wherever after her departure from the Cape of 

thence to jupan Good Hope, and at all times whensoever until her safe 
Morrca, and Can- arrival and final discharge at Canton, with leave to sell, 
diaposoof th^car* re " se ^’ barter, exchange and re-exchange property, and to 
go procured on load or unload in part or whole at all, every, or any port 
the North-west or pl a ce, without inquiring into the regularity or irregu- 

an^thenrcturTto la^ty °f ber proceedings; to continue and endure during 
England; (which her abode there, and further until she should be arrived 
licence was^to bc as above; with leave to touch and trade at all, any, or every 

years.) The Court ports and places in the East Indies, Persia , China , and 
held that a ship 

which was lost in the Pacific Ocean after having abandoned all intention of proceeding to 
Canton was protected by the licence. 

at 
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at all ports and places of whatever denomination or in 
whatever latitude or longitude, either in her outward or 
homeward-bound voyage, and that it should be lawful 
for the said ship to proceed and sail to and touch and stay 
at any ports or places whatsoever, particularly any port, 
place, or island between Cape Horn and the sea of Kamt - 
skatka , and all islands after her departure from Botany 
Bay or Port Jackson of whatsoever description, or in any 
longitude or latitude, without reference to quality, condi¬ 
tion, government or jurisdiction, either in her outward or 
homeward-bound voyage, or both, without being deemed 
in any manner a deviation or the least infringement, and 
without prejudice to the insurance; and after her final 
discharge on her homeward-bound* voyage to England : 
valued on ship at 5800/., and on goods as interest should 
be declared, either by advice from the Cape of Good Hope 
or elsewhere, with liberty to sell, barter, exchange, load 
or unload the interest in part or whole at all ports and 
places of whatever denomination, or in whatever latitude 
or longitude, and to return 20/. per cent, for all short in¬ 
terest at twenty guineas per cent, to return 161. per cent. 
for such part of the interest as might cease w ith the ship’s 
arrival at Botany Bay or Port Jackson. The Venus sailed 
from England in January 1801, under a licence from the 
East India Company by indenture, dated 29th of October 
1800, between the Company and George Bass , James 
Creighton , and Charles Bishop , by which, after reciting the 
exclusive right of the Company and the statute 33 Geo. 3. 
c. 52. and that Bass and Creighton had formed a design to 
engage in an adventure from London to the Cape of Good 
Hope , and from thence into the Pacific Ocean , and to the 
North-west Coast of America , in sending the Venus thi¬ 
ther for the purpose of disposing of a cargo of goods to 
be procured in London , and at the Cape of Good Hope , 
and of fishing, and purchasing and procuring goods, the 
produce and manufacture of those parts, and to proceed 
from thence to the isles of Japan , and the coasts of Kor- 

H h 2 rea 
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rea and Canton; and had applied to the Company lor 
licence to carry on the said trade ; the Company granted 
to Bass, Creighton, and Bishop, together with all persons 
necessary to navigate the Venus and manage the trade, 
full and tree liberty, licence, power and authority, to pro¬ 
ceed for one voyage with the said ship from England to 
the Cape of Good Hope, and from thence into the Pacific 
Ocean, and to the North-west Coast of America, and there 
to sell and dispose of the cargo to be carried in the said 
ship from London, and to fish, trade, and traffic, and to 
procure and afterwards sell and dispose of such goods, 
wares, and merchandizes, as should be the produce or 
manufacture of those parts, and to proceed from thence to 
the isles of Japan, and the Coasts of Korrea and Canton , 
and there to dispose of their cargoes procured on the 
North-west Coast o {'America, and then to return to Eng¬ 
land, subject to the covenants and restrictions thereinafter 
contained. Bass and Creighton then covenanted within 
fourteen days after the sailing of the ship to deliver to the 
Company’s secretary a correct list of all persons and 
goods on board under a penalty of 1000/.; that the ship 
should proceed to the North-west Coast of America be¬ 
fore she went to Japan, Korrea, and Canton. And it 
was provided that the ship should not go to any place in 
China but Canton, or to any place to the westward of the 
river of Canton, on pain of being deemed trading within 
the Company’s limits without licence, except in case of 
unavoidable accident. And they covenanted that within 
forty-eight hours after the ship’s arrival at Canton, or 
other place where the Company should have a settle¬ 
ment, factory, or resident, the master should deliver a 
true list of all persons on board, and an account of what 
had become of all others who sailed from England, and a 
true account of all the goods and stores on board, and 
permit the ship to be searched; that the master should 
keep a log-book, and within thirty days after his return 
to England produce it to the Court of Directors ; that no 
' person 
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person sailing with the said ship should remain within the 
Company’s limits after the departure of the said ship ; that 
it was provided that the licence should not authorize the 
selling or disposal of any goods the produce of Europe in 
China ; that all money to be received in China should be 
paid into the Company’s treasury for bills to be drawn on 
the court of Directors at 365 days; that the licence 
should not authorize the shipping any goods at Canton 
except sea stores, nor the bringing to Europe any goods 
the produce of China , or other goods except as before 
mentioned, nor the carrying any goods except as afore¬ 
said to North America or the West Indies , nor the selling 
any goods except as aforesaid to any person, or the de¬ 
livery of any goods except as aforesaid to any other ship 
for the purpose of being brought to Europe or carried to 
North America or the West Indies: that thrpe days before 
the sailing of the ship from Canton , or other place where 
the Company should have a resident, the master should 
deliver a true list of all goods shipped or to be shipped 
at that place, and that the Company’s servants should be 
at liberty to search ; and that no person belonging to any 
of the Company’s ships should be received on board 
without the express consent of the commander ,of such 
ship. Bass, Creighton, and Bishop , then covenanted duly 
to pay all customs arid fee-, at Canton , and comply with 
all other regulations of the Chim sc Government, and to 
observe various other rules for the conduct of the ship 
and crew at Canton; that no person engaged in the ad¬ 
venture should pay any money into the hands of any 
foreigners or foreign company, or borrow from or sell 
to them at Canton , or on the coasts of Japan or Korrea , 
without the Company’s licence ; that if the Venus should 
be lost, and the adventure should be pursued in any other 
ship, such ship should be liable to the same covenants. 
And it was provided that the licence should not autho¬ 
rize the sending any ship but the Venus within the Com¬ 
pany’s limits, nor the Venus for more than one voyage, 

nor 
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nor authorize her to remain within the Company's limits 
more than three years from the date of the licence. 
And that on her return from within the limits, or the 
expiration of three years, whichever should first happen, 
the licence should cease. The Venus arrived at Botany 
Bay in Ottober 1801, after which she sailed to Otaheite 
for a cargo of pork, and returned to Botany Bay , and 
again sailed from thence in February 1808, but was never 
heard of any more. 

On the part of the Defendant it was contended, that 
it was evident from the date of the ship's leaving Botany 
Bay the second time, that the voyage described in the 
licence and the policy had been abandoned. 

The Lord Chief Justice left it to the jury to consider 
whether it was possible for the ship, after leaving Botany 
Bay the second time, to go to the North-west Coast of 
America , from thence to Canton , and get out of the limits 
of the East India Company’s charier on her return to 
Europe , within the three years limited by the licence. 
The jury found a verdict for the Plaintiff. 

A rule having been obtained, calling upon the Plain¬ 
tiff to shew cause why this verdict should not be set aside 
and a new trial had, founded not only upon the evidence 
at the trial, but upon a letter of the captain not produced 
at the trial, 


Shepherd and Best Serjts. now argued in support of the 
rule. The voyage insured would have been altogether 
illegal, being contrary to the exclusive privilege of the 
East India Company, were it not for the licence granted 
by the Company. And any insurance upon such a 
voyage would be illegal and void ; Camden v. Anderson , 
6 Term Rep . 7 23. ^Unless, therefore, the licence has 
been strictly complied with the assured cannot recover. 
The termini of the voyage described in the licence are 
England and Canton. The licence authorizes one voyage 
only, viz. from England to the Cape , fro m thence to the 

1 Pacific 
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Pacific Ocean and the North-west Coast of America , there 
to sell the cargo carried from London , and from thence to 
the isles of Japan and the coasts of Korrea and Canton , 
there to dispose of the cargo procured on the North-west 
Coast of America. The terminus ad quern was Canton ; 
and if this terminus ever was abandoned, the terms of the 
licence were violated. It is true that an intended devia¬ 
tion will not vitiate a policy, if the loss takes place be¬ 
fore the ship arrives at the dividing point. Foster v. Wil m 
mer , 2 Sira. 1249. Carter v. Royal Exchange Assurance 
Company, ibid. Kewley v. tlyon, 2 II. Bl. 343. In the 
case of a deviation the termini of the voyage remain; 
though the course by which the terminus ad quem is sought 
be changed. But where the terminus ad quem is 
changed, it is not a deviation but an abandonment of the 
voyage. And such an abandonment, at whatever time it 
takes place, whether before or after the arrival of the ship 
at the dividing point, discharges the underwriters. TVoold- 
ridgev. Boy dell, Doug. 16. Way v. Modigliani , 2 Term 
Rep. 30. In Murdock v. Potts , Par Ids Insur. 299, where 
the insurance was on freight at and from Bourdeaux to 
Virginia, the insured failed to recover, because it appeared 
that the goods were not consigned to Virginia , but that the 
ship was only to call there for orders. In the present case, 
if the captain did not intend to go to Canton with a cargo 
obtained on the North-west coast of America, he abandoned 
the voyage insured ; and it is evident from the dates, and 
also from the letter, that he could not have intended to do 
so. The licence was granted upon condition that the cargo 
obtained on the North-west Coast of America should be 
sold at Canton. It was a benefit to the Company that it 
should be sold there, and if the condition has been vio¬ 
lated the voyage is illegal. If Canton is not to be con¬ 
sidered as the terminus of the voyage in the policy, there 
is no terminus ad quem , and the policy must be considered 
as a time policy for three years, which is void, it being 

unlawful 
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unlawful to effect any time policy for a greater length of 
time than one year. 35 Geo. 3. c. 63. s. 12. 

Bai/lej/ Serjt. contra. The single question is, Whether 
the captain was bound to go to Canton ? There is no 
clause in the licence which imposes any such condition. 
The chief object of the licence seems to have been to im¬ 
pose certain restrictions in case the ship should go to 
Canton. The settlements of the East India Company are 
all situated to the westward of the river of Canton; and 
the licence expressly prohibits any trade to the westward 
of that river. But the company have a factory at Can¬ 
ton, and, therefore, in case of the arrival of the ship at 
that particular place, it. is stipulated that certain condi¬ 
tions shall be complied with. Under this licence the 
captain was at liberty either to return to England after 
trading to the Pacific Ocean , or if he went to the North¬ 
west coast of America he was to proceed to the isles of 
Japan , Korrea , or Canton , and there dispose of the cargo 
obtained on the North-west coast of America. The termi¬ 
nus ad quern of the voyage, therefore, was either England 
or Canton. There is nothing in the licence which restrains 
the sale of the cargo obtained in the Pacific Ocean to any 
particular place. The captain might, therefore, return to 
England with it; and then the licence would have ended. 
If the captain was bound to proceed to Canton because 
Canton is mentioned in the licence, it may equally be con¬ 
tended that he was bound to fish, and to do every other 
act to which the licence applies, and to go not only to 
Japan , or Korrea , or Canton , but to all three of them. 
The trade in the Pacific Ocean was not likely to interfere 
with the trade of the Company, and therefore no re¬ 
strictions are imposed; but the trade at Canton might be 
injurious to the interests of the Company, and therefore 
regulations are made. If indeed the captain goes to 
Canton , he must previously go to the North-west coast of 

America, 
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America, and take in a cargo there. The object of this 
clause (a) is evidently to prevent the sale of the cargo 
from interfering with the Company’s sales at the same 
place. 

Cur. adv. vult. 
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Norville 
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On this day Sir James Mansfield 5 C1i. J. delivered 
the opinion of the Court. 

fi< This is an action against the Defendant as under¬ 
writer upon a policy of insurance of such a description 
as, 1 believe, never before was put on paper, and, I hope 
those who are concerned in getting, or in making insur¬ 
ances, will, in future, have thfir contracts made in a 
form rather more intelligible. What the voyage was, that 
was insured on this policy, it is next to impossible to say; 
but, however, that policy is certainly to be construed in 
favour of the assured, and most strongly against the as¬ 
surer, the underwriter. It was supposed at the trial, and 
probably it was so intended to be by the parties, that the 
voyage in question was a voyage to Canton, and that this 
was an insurance simply from the Cape of Good Hope to 
Canton. Now upon reading the policy we find it is from the 
Cape of Good Hope to Botany Buy, Port Jackson , or all 
ports and places in New South fVales, Ntw Holland, Van- 
diemeu's .Land, or the islands ad jacent, and all or any ports 
and places backwards and forwards, or in any other man¬ 
ner beyond Cape Horn, all or any islands, and all ports 
and places in the East Indies , Persia, China, or on the 
North-west coast of America ; and to and from all ports 
and places of whatsoever denomination wherever after 
her departure from the Cape of Good Hope, and at all 
times whatsoever until her safe arrival and final discharge 
at Canton .” Stopping here one would suppose that the 
voyage in contemplation was, clearly, to end at Canton. 


(a) 33 Geo. 3- c. 5Sr. s. 78, 


Then 
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Then it goes on— K With leave to sell and re-sell, barter, 
exchange and re-exchange property; and to load or un¬ 
load in part or whole, at all, every, or any port or place, 
without inquiry into the regularity of her proceedings.” 
And then, u to continue and endure, during her abode 
there, and further, until she shall be arrived as above.” 
That must mean until her arrival at Canton. u With 
leave to touch and trade at all, any, or every ports and 
places in the East Indies , Persia , China , and at all ports 
and places of whatever denomination, or in whatever 
latitude or longitude, either on lier outward or home- 
ward-bound voyage.” Now what could be meant by 
these words if Canton was her place of final discharge ? 
Nor does it stop there, but it goes on again, c< It shall be 
lawful to proceed and sail to, and touch and stay at any 
ports and places whatsoever, particularly any port, place, 
or island between Cape Horn and the sea of Kamtskalka , 
and all islands afler her departure from Botany Bay or 
Port Jackson ; of whatever description ; or in any longi¬ 
tude or latitude; without reference to quality, condition, 
government, or jurisdiction, either in her outward or 
homeward-bound voyage, or both, without being deemed, 
in any manner, a deviation, or the least infringement, 
and without prejudice to this insurance.” And after 
her final discharge she is insured in her homeward-bound 
voyage. Now, as 1 have said already, this instrument, 
that is, this policy of insurance, is to be taken most 
strongly against those who make it, and most favourably 
for those to whom it is made, as every contract is. A 
great deal was said, at the trial, and very properly said, 
certainly, that this policy must be understood with re¬ 
ference to the known course of trade of ships that gd 
into the Pacific Ocean , into which none can legally enter 
without licence of the East India Company; the terms 
of that licence, and the course of this trade, must be taken 
into consideration on this insurance, and the consequence 

of 
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of that would be, with respect to this wild contract, the 1807. 

like to which no one, I believe, ever saw before, that 

after the three years were expired, to which the licences ^ OR J ILLE 

of the East India Company are always limited, the insur- St. Barbe. 

ance would be at an end; for if not, it would be a still 

wilder contract than it appears to be on the face of it. 

At the trial the only question was, Whether this ship 
had abandoned her voyage to Canton ? and I left it to 
the jury to consider whether the captain had or had not 
abandoned that voyage. The jury, on the evidence be¬ 
fore them, were of opinion, and I think rightly, that the 
captain had not abandoned that voyage. Now applica¬ 
tion is made for a new trial on the ground that a letter 
has been since found. But on a motion for a new trial, 
on account of the evidence supposed to be afforded by 
that letter, the nature of the evidence is to be consi¬ 
dered, and we are to consider whether the Court should 
give any aid to such a defence now, if it appears that for 
want of activity at the trial, it happened not to have been 
then obtained. Now with regard to the abandonment of 
the voyage, it was spoken of and reasoned upon as a de¬ 
viation, and if the single question was, whether this was 
a deviation, it would be no objection to the Plaintiff’s 
recovery upon this policy, because if the underwriter has 
been absurd enough to give a man a right to trade all 
over the world, and to go from place to place, either on 
the outward or homeward-bound voyage, or both, with¬ 
out being deemed in any manner a deviation or the least 
infringement, and without prejudice to his insurance, 
there is no reason why he should not so bind himself. 

In the first place, therefore, as it struck my Brother 
Chambre when this point was first argued, we should con¬ 
sider whether if the captain had abandoned all thought of 
going to Canton , that would be out of the terms of the 
licence, and his trading from that time would be illegal. 

And, 2dly, Whether the evidence in this case is so deci¬ 
sive in favour of such an objection, that a new trial 

ought 
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Ought to be granted ? Now it is, I think, plain enough 
that the voyage in contemplation of the party when he 
went from hence was to go to Japan , Korrca , or Canton. 
I think that appears from the recital of the licence; it 
appears also from the terms of the licence, as well as the 
contemplation of the party; for there is a covenant to 
go to the North-west coast of America before the ship 
goes to Japan , Korrca , or Canton ; and as to what is said 
about trading and Ashing and so on, the meaning is plain 
that the object in view w r as to trade in the Pacific Ocean f 
thereby to raise funds to enable the captain, by disposal 
of the cargo, to go to Canton ; because that, I think, from 
the several parts of the policy itself, seems to be clearly 
the voyage in contemplation. With that voyage in con¬ 
templation this licence is obtained, in which there is a 
covenant prohibiting the captain from carrying any goods 
which he purchased in the Pacific Ocean to Europe; but 
then the question to be considered is, Whether, in case of 
an accident which prevented the captain from disposing 
of his cargo in such a manner, or for such money as would 
enable him to proceed to the North-west coast of America, 
and there purchase a cargo for sale at Canton , he could 
remit that money to Europe? Now 1 see nothing in the 
licence restraining him from so doing, lie cannot remit 
money received in China to Europe but through the trea¬ 
sury of the East India Company ; but I imagine that in 
the Pacific Ocean , with such an adventure in prospect as 
this ship sailed with, for want of a market it might be 
impossible for him to raise any funds to make it w r ortli 
his w-hile to pursue his voyage to Canton; and if by ac¬ 
cident of a bad market, or otherwise, he could not raise 
a fund to purchase furs, or whatever goods are to be 
purchased on the North-west coast of America , to make 
it worth his while to go to Canton , there is nothing in 
the licence which restrains him from remitting money to 
England. That being so, and it appearing now to us, 


on 
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on the best consideration we can give to the case, that 
there is no covenant which enforces the sailing of this 
ship to Canton; but, on the contrary, it being a licence 
with covenants to allow this ship to go to the North-west 
coast of America , and to trade in the Pacific Ocean , and 
to go to Canton , <$r. and not imposing upon the captain, 
at all events, the necessity of going there, we think, as 
there is no express covenant compelling him to pursue a 
voyage to Canton , so there is nothing in the licence by 
which it must of necessity be implied that he was under 
an obligation to go there; and unless it was absolutely 
necessary to make that implication, we think it is not to be 
made, because in the mouths of these underwriters it is 
an ill-favoured objection, contrary to their own contract, 
but of which they wish to avail themselves, in order to 
set aside this insurance, after having taken a large pre¬ 
mium, and having gone as far as they could to authorise 
this trading. Jn their policy they say, that it not only 
c< shall be without inquiry into the regularity or irregu¬ 
larity of her proceedings, but also without regard or re¬ 
ference to quality, condition, government, or jurisdic¬ 
tion.” In such a case, therefore, it does not appear to us 
that we ought to make any implication or intendment 
on that licence beyond what is required by absolute ne¬ 
cessity. fllis Lordship then commented upon the evi¬ 
dence given at the trial, and also on the letter since 
produced; and concluded j.— We have no right to go 
into conjecture to the prejudice of the contract entered 
into by this policy. Nothing is to be presumed in favour 
of such an objection as this urged in behalf of the under¬ 
writer upon this policy. We are therefore of opinion 
that no new trial should be granted in this cause. 

Rule discharged. 


1807. 
Norvillb 
St. Barbe. 
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Jum lst " Hdggett v. Montgomery 


If on« ship run 
against another by 
the negligenec of 
the pilot while the 
owner is on board, 
the remedyagainst 
the owner is an 


T HIS tvas all action of trespass, and the declaration 
stated that the Defendant “ with force and arms 
drove a certain ship or vessel whereof the said Defendant 
was then and there commander, to, upon, against, and 
over a certain boat of the Plaintiff’,’’ and sunk her, dumno , 


action on the case. & c contra paean, Sic. The cause was tried at the 


Guildhall Sittings after last Easter Term, when it ap¬ 
peared that the Defendant was master and owner of the 
vessel by which the injury to the Plaintiff’s boat was 
committed; but that he, though on board at the time, 


did not give the*order which caused the accident, but the 
pilot did ; that it was nine o'clock at night in the month 
of September when the accident happened ; that the vessel 
would not obey her rudder ; and that it was owing to no 


design or w ilful act of any person on board. Sir Janu s 
Jlfansficld Ch. J., who tried the cause, left it to the jury 
to say whether the accident was owing to the mere force 
of the wind, or to negligence. The jury were of opinion 
that the accident arose from negligence, and gave a ver¬ 
dict for the Plaintiff. 


A rule nisi having been obtained on a former day for 
setting aside this verdict and entering a nonsuit, on the 
ground that the action should have been an action on 
the case, and not trespass, 

Vaughan Serjt. now shewed cause, and urged, that 
supposing the accident to have arisen from negligence, 
and not from any wilful act, still no case could be cited 
in which such an accident had been held to be the sub¬ 
ject of an action on the case where the owner had been 

on 
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on board at the time. He observed, that the declaration 
in this case charged the act to have been done with force 
and arms, and that if the act be an act of force proceed- 

u • 

ing from the Defendant himself it is trespass, if the Montgomery. 
injury be immediate; and he read the words of Lord 
Ellenborough in Leame v. Bray , 3 East, 599. where he 
comments upon the case of Ogle v. Barnes (a), which was 
an action on the case for running down a vessel, and says, 
i( I incline to think it was rightly decided, and yet there 
are words which imply force by the act of another; but, 
as was observed, it does not appear that it must have 
been the personal act of the Defendants: it is not even 
alleged that they were on board .the ship at the time; it 
is said indeed, that they had the care, direction, and 
management of it, but that might be through the me¬ 
dium of other persons in their'employ on-board. That 
therefore might be sustained as an action on the case, 
because there were no words in the declaration which 
necessarily implied that the damage happened from an 
act of force done by the Defendants themselves.” He 
then urged, that in this case that circumstance which 
was wanting in Ogle v. Barnes , was supplied by the pre¬ 
sence of the owner on board the vessel at the time of the 
accident. 

Shepherd and Best , Serjts. in support of the rule 
observed, that the present case differed extremely from 
Leame v. Bray , because here the Defendant, though on 
board the vessel, did not give the order which occasioned 
the accident, but the pilot did, whereas in Leame v. 

Bray the Defendant was driving the carriage which 
injured the Plaintiff’s carriage. They urged that the 
mere circumstance of the owner of a ship being on board 
could not make that trespass which would otherwise be 
the subject of an action on the case, and they instanced 

(a) 8 Term Rep,. 188- 
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the fact of an accident taking place while he was below 
and in bed. 

The Court expressed an opinion upon the first opening 
of tiie case, that under the circumstances' in which this 
accident happened trespass could not be maintained 
against the Defendant; and said, the case differed from 
Leame v. Bray in the point to which their attention 
had been drawn by the Defendant's counsel, inti¬ 
mating at the same time doubts as to the authority of 
that case. And 

Ciiambre, J. observed, that in cases of this kind it 
would be difficult to sustain the proposition that a 
master could be liable to an action of trespass for a 
negligent act* done by Iris servant in the course of his 
employment, for which the servant himself would also be 
liable in that form of action. 


Rule absolute. 
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(IN THE EXCHEQUER CHAMBER.) 


1807 . 


Iggulden v. May. In Error. 

C OVENANT by the Plaintiff', as assignee of the 
original lessees, against the Defendant, as assignee j 
of the original lessors, on a lease for 21 years, granted . 
the 29th Sept. 178 3. The covenant which gave rise to < 
the present action was as follows: u that the said J. D. j 
(the original lessor), his heirs and assigns, at the end of ( 
18 years of the said term of 21 years, or before, upon i 
request to him or them made by the said J. S., E. 1'., 
and S. S. (the original lessees), their executors, &c. and 
at the costs and charges of ihe said *7* S. &c. their 
executors, &c. shall and will make, seal, and deliver 
unto the said J. S. &c. and their executors, a new lease 
of the said 27 perches of ground, with the appurtenances, 
for the like fine or consideration of bl. 8.?. for the like 
time and term of 21 years, at the like yearly rent of 
6s. 9 d. payable as is afor'esaid, with all covenants, 
grants, and articles as in this indenture are contained.*’ 
The question raised by the pleadings upon this covenant 
( Vide 7 East, 237.) was, Whether a perpetual renewal 
was re&erved by it to the lessees and their assigns, or only 
one renewal, the Plaintiff’ alleging that the covenant in 
question had been introduced in various other cases 
before then successively made and executed on renewals 
from time to time granted,” and assigning as a breach 
the Defendant's refusal to grant a new lease with “ such 
covenant for renewal as is contained” in the lease of the 
29th Sept. 178 3. 

The Court of King's Bench having given judgment for 
the Defendant in Hilary term 1806 (a), thereby deciding 

(«,) 7 Last, 237. 

Vol. II. T i that. 


June 5th. 

A covenant in 
an indenture of 
lease to grant a 
new lease with all 
covenants, grants, 
and articles as in 
the said indenture 
contained, does 
not bind the lessor 
to insert a cove¬ 
nant of renewal 
in the renewed 
lease. 
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that the Plaintiff was not entitled to a new lease including' 
the covenant for renewal, this writ of error was brought 
upon that judgment. 

Best Serjt. for the Plaintiff in error. A covenant for 
perpetual renewal is not contrary to law, and the only 
question that can arise upon such a covenant as that con¬ 
tained in the present lease is, Whether it was intended 
to be a covenant for perpetual renewal ? In order to 
learn the intention of the original parties to the lease it 
is material to look at the premises leased, and the cove¬ 
nants contained in the lease. Now in the present in¬ 
stance, though there are buildings upon the land demised, 
yet there is no covenant to deliver those buildings up at 
any time in good repair. The original lessor therefore 
evidently considered that he had parted with the pre¬ 
mises for ever; and to put a different construction on 
the lease is to strike out the covenant altogether. The 
case of Cooke v. Booth , Cowp . 819. is an express authority 
for the Plaintiff in error, and that case has never been 
over-ruled. The cases of Bridges v. Hitchcock, 5 Brown's 
Pari. Cas. p. 6. oct. ed. and Furnival v. Crew , 3 Atk. p. 83. 
are authorities to the same effect; and with respect to Hyde 
v. Skinner , 2 P. Wins. 196. which has been relied on for 
the Defendant in error, Lord Hardwicke observed of it in 
Furnival v. Crew , that it was hardly an authority in any 
case. In Tritton v. Foot , 3 Bro. Ch. Cas. 636. Lord 
Thurlow looked at all the circumstances of the case in 
order to collect the true intention of the original parties 
to the lease. If that be done in this case, these circum¬ 
stances will shew that the Plaintiff in error is entitled to 
have the covenant tor renewal in the new lease. 


Abbott for the Defendant in error was stopped by the 
Court. 


Sir 
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Sir James Mansfield, Ch. J. of the Common Pleas. 
—It is the opinion of all the Judges present (except Mr. 
Baron Wood , who, having been engaged in this case when 
at the bar, declines giving any opinion), that the judg¬ 
ment of the Court of King’s Bench must be affirmed. The 
question is, Whether we can imply a covenant for a per¬ 
petual renewal ? and we all think that no such implica¬ 
tion can be made in this case, and that the renewals of the 
lease, which have heretofore taken place, including the 
covenant in question, cannot be used by way of argument 
on this occasion. It is true that similar renewals were 
allowed to operate upon the judgment of the Court of 
King’s Bench in Cooke v. Booth , but we think that was 
the first time that the acts of the'parties to a deed were 
ever made use of in a court of law to assist the construc¬ 
tion of that deed. Suppose the original lesser to have de¬ 
clared in the presence of 50 witnesses that he intended to 
bind himself by the lease to a perpetual renewal, his de¬ 
claration could not have been allowed to alter the con¬ 
struction of the lease itself. If so, why should the sub¬ 
sequent renewals, which are not evidence either so strong 
or so unequivocal as the declaration of the lessor, be al¬ 
lowed to alter the construction. Indeed if they were ad¬ 
mitted, this singular consequence might follow, viz. that 
at the end of the second term of 18 years after the grant¬ 
ing of the lease the operation of the lease would be dif¬ 
ferent from what it was immediately after the execution 
of the lease. It is true thaj. the reserved rent is small, 
but in no part of the lease, except the covenant to renew, 
upon which this question arises, are there any words 
which can be deemed to refer to any future lease; and 
with respect to that covenant, the whole argument turns 
upon the words a all covenants, grants, and articles.’* 
For the Plaintiff in error it is contended that these words 
must include a covenant for renewal in the new lease. 
The plain meaning of the deed is, that the lessor grants a 

I i 2 lease 
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a lease for 21 years, and at the end’of that term engages 
to grant another lease for a like term in the same form. 
Independent of cases no man could doubt that such was 
the intent of the lessor. It has been argried both at law 
and in equity, (a), that the word “ covenants” cannot be 
satisfied unless the covenant for renewal be included in 
the new lease; but the answer is, that there are other 
covenants sufficient to satisfy that term, which must be in¬ 
cluded. Suppose the lease to have contained a covenant 
to grant a new lease in the same form , could it have been 
contended that by implication the covenant for renewal 
must have been included ? The case of Cooke v. Booth is 
the only authority in favour of the Plaintiff in error, a 
case which has been impeached upon all occasions, and in 
which the Court of King’s Bench were misled by the re¬ 
newals stated mo the case sent from the Court of Chancery. 
The case of Bridges v. Hitchcock does not apply ; be¬ 
cause there the lessee might have required a new lease for 
9000 years under the covenant to grant such further lease 
as the lessee should require ; and Furnival v. Crezce, and 
the other cases, had words pointing at renewals from time 
to time. Indeed, all the authorities shew that the Judges 
by whom they were decided never thought of implying a 
covenant for a perpetual renewal. 

Judgment affirmed. 


(or) See this case, 9 Ves.jun. 32S. 
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Meredith v . Hodges. 


June 8th. 


/ NDEBIT AT US assumpsit against Robert Hodges. 

—Plea; that the Defendant was baptized by the 
name of William Robert. Replication, that the person 
against whom the Plaintiff sued out the writ appeared by 
the name of Robert Hodges to the said writ sued out 
against him by the Plaintiff, to wit, at, &c. as by the re¬ 
cognizance of bail entered into for him the person so sued, 
and now remaining of record in the court of our lord the 
king of the Bench at Westminster , may more Fully and at 
large appear, and this he is ready to verify by the record ; 
and the Plaintiff says that the ’said plea of the person so 
sued, pleaded in manner and form aforesaid, and the 
matters therein contained, are not sufficient in law to 
(juash the said writ, and the Plaintiff is not under any ne¬ 
cessity nor bound by the law of the land to answer the 
same ; and prays judgment if the person sued as aforesaid 
ought to be admitted by his said plea to quash the writ 
against the record. &c. The Defendant then prays that 
the recognizance may be enrolled, and it is enrolled 
in licee verba. u The sheriff is commanded to take Robert 
Hodges , and to have his body in 15 days of Easier in a 
plea of qua re clausum fregit and ac cliam on promises. 
And now at this day come Thomas William Hodgson 
and William Street, and acknowledge to owe, &c. upon 
condition that if judgment should be given against the 
said Robert , then the said Robert shall satisfy the dama¬ 
ges which shall be adjudged against the said Robert 
in the plea aforesaid, or shall render his body.” 

Whereupon the Defendant demurred. Joinder in 

demurrer. 


Defendant is 
estopped by the 
recognizance of 
bail entered into 
for him by the 
name in which he 
is sued from 
pleading a misno¬ 
mer, though he 
himself be no 
party to the re¬ 
cognizance. 


Bay ley 
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Bayley Serjt. in support of the demurrer. The repli¬ 
cation is founded upon an estoppel: and so long as it was 
the practice to make Defendants join in the recognizance 
of bail, such a replication may have been good, but now 
that it has become the practice to omit his name, as lias 
been done in this case, the recognizance is the act of the 
bail only, and cannot bind the Defendant himself, and pre¬ 
clude him from pleading a misnomer. 

Onslow Serjt. contra , mentioned the case of Sir Hugh 
Smithson v. Smith , Willes , 461.; but was stopped by 

The Court , who said the act of appearing by putting in 
bail must be considered as the Defendant's own act. He 
procures the bail: when they are put in c.omperuit ad 
diem. And they referred to the case of Stroud v. -Lady 
Gerrard , 1 Salk. 8. where it was holden that an appear¬ 
ance by common bail estopped the Defendant from plead¬ 
ing a misnomer. 

Judgment quod respondeat ouster. 


1807. 


Meredith 

v. 

Hodges. 


June 8th. 


Max v. Roberts and eight Others. 


Iu an action on 
the cate upon the 
delivery of goods 
to several joint 
owners of a ship 
to be caried to A. 
for freight, alleg¬ 
ing a deviation; if 
the Plaintiff 1 fail 
in proving all the 
Dc/cndants to be 
owners be cannot 
recover, even 
against those 
whom he proves 
to be owners. 


T HIS was an action on the case. 

The declaration stated that the Defendants were 
owners of a certain ship called the Draper , bound from 
Liverpool to Waterford; that one John Taylor shipped, 
on account of the Plaintiff, divers goods to be carried to 
Waterford , the dangers of the seas and navigation ex¬ 
cepted, and delivered to the Plaintiff, he paying freight; 
that Taylor effected an insurance on the said goods, lost 
or not lost, at and from Liverpool to Waterford; that it 
became and was the duty of the Defendants as owners 
to cause the ship to proceed upon the said voyage from 

Liverpool 
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Liverpool to Waterford without any unnecessary deviation 
from the course of the said voyage; and that the Defend¬ 
ants, not regarding their duty, did not cause the said ship 
to proceed upon the voyage from Liverpool to Waterford 
without making any unnecessary deviation from the course 
of the said voyage, but on the contrary thereof wrong¬ 
fully permitted the said ship to make an unnecessary de¬ 
viation from the course of the said voyage from Liverpool 
to Waterford with the said goods on board, viz. from 
and out of the course of the said voyage into a certain 
bay called Portinllan Bay ; that while the said ship was in 
the said bay she was by stormy and tempestuous weather 
driven on the rocks, and the goods spoiled; whereupon 
the Plaintiff*, but for the deviation, would have recovered 
payment for the damage sustained by virtue of the policy 
of insurance; that by means jof the deviation, and no 
other cause, the insurance became ineffectual, and the 
underwriters were discharged; and in consequence there¬ 
of the Plaintiff failed in his recovery in certain actions 
brought bv him against the underwriters without know- 
ing of such deviation. 

Plea, not guilty. 

At the trial before Sir James Mansfield Ch. J. at the 
Guildhall Sittings after last Easier term it appeared, on 
production of the ship’s register, that eight only of the 
Defendants’ names were registered, and one of them, 
who was a woman, had since married the ninth. A ge¬ 
neral verdict, however, was taken for the Plaintiff, with 
liberty to move that a nonsuit might be entered. 

Accordingly a rule Nisi for that purpose having been 
obtained, 



Max 

v. 

Roberts 
aad Others. 


Shepherd and Best Serjts. shewed cause, and contended 
that as this action was not founded on contract, but was 
an action of tort, the Plaintiff was entitled to his verdict 
against seven Defendants; that the action was for a mis¬ 
feasance ; 
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feasance; that the words u without unnecessary deviation” 
were not in any express contract; that the case of Govett 
v. Radnidge, 3 East , 62. expressly warranted the verdict; 
and that if the Court should consider the case of Powell 
v. Layton, ante, 365. as at variance with Govett v. Rad - 
nidge, by allowing the verdict to be entered against the 
seven, they would leave the point open upon the record 
in arrest of judgment. 


Cockell Serjt. relied on Powell v. Layton. 

Sir J ames Mansfield Ch. J. If this action be founded 
in -contract there ought to be a nonsuit or a verdict for 
the Defendants. How does the duty arise ? By the 
merchant agreeing to pay freight, and the owners to con¬ 
vey the goods. ‘ Is not that a contract ? What duty had 
the owners except what arises by contract ? It would be 
a very strange thing if the rights of the parties were to 
be changed by the Plaintiff putting the words <£ undertake 
and promise” into his declaration. The Court of King’s 
Bench have certainly overturned the case of Boson v. 
Sandford: and in overturning that case they thought it 
of less authority, because they thought that the objection 
of all the owners not having been joined ought to have 
been pleaded in abatement. But this does not appear to 
me to afford any ground for impeaching that case. For 
until the case of Rice v. Shute («), it never had been de¬ 
cided that advantage might be taken of such an objec¬ 
tion by plea in abatement; which opinion was afterwards 
confirmed in the case of Abbot v. Smith ( b ). There are 
cases in the Year-books (c) in which it w r as determined 
that in debt on simple contract, if all the joint debtors 
be not made parties it must be pleaded in abatement. 

(a) 5 Burr. 2611. 5- a. Bro. Britf. 38. and 5 Burr. 

(i b ) 2 Blue. 947. 2614. Bloc. 950. 

(c) Vide 9 Edw. 4. 24. b. 10 Ed. 4. 


The 
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The action of assumpsit was established in Slade's case, 4 Co. 
92. b.; upon which the action of debt on simple contract 
was much discontinued: and from that time to the case of 
Rice v. Shale there never had been a plea in abatement 
upon the ground of all the joint contractors not having 
been made defendants; but it was always a ground of 
nonsuit, or of a verdict for the Defendant. It is there¬ 
fore too much to say that the Judges in the case of Boson 
v. Sandjbrd were wrong when they were only mistaken 
in the same manner as all other Judges had been before 
them. The question here is, Whether an agreement to 
carry goods from Liverpool to Waterford is not an agree¬ 
ment to carry them directly to Waterford ? If the judg¬ 
ment in Powell v. Layton was erroneous, it was not so 
without consideration : and I cannot distinguish this case 
from that upon which we bestow'ed so much time. 


1807. 

Max 

v. 

Roberts 
and Others. 


Heath and Rooke Js. of the same opinion. 

Cuamhkf: J. This point has already been decided. 
It is not therefore open to argument in this court now. 
The case of Boson v. Sandjbrd is reported in several 
books (a). In none of them is any quaere made; nor 
any dissatisfaction expressed. Tt is cited in Corny ns's /}*- 
gcsl , and classed under the titles Abatement , Joint Con - 
tractor , (F. 8.); and in 1 Danvers's Abr. 8. Against this 
case is the authority of a recent case of great weight: but 
1 am not convinced by that case that the judgment in 
Boson v. Sandjbrd was wrong. The plea in abutemeut 
was not introduced immediately upon the establishment 
of the action of assumpsit in Slade’s case. 

Rule absolute. 

(a) Skin. 278. Salk. 440. 3 Let. 238. Carth. 58. 3 Mad. 321. 1 Show. 
29.101. S Show. 478. 
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June 8th. BAYLEY V. TuCKFJt. 


It A. promise 
the bail in consi¬ 
deration ot'ccrtain 
reasonable reward 
to render the De¬ 
fendant within 
due time, accord¬ 
ing to the practice 
of the Corn t, and 
proceedings be 
commenced 
against the bail 
pending a writ of 
error: A. is not 
bound to indem¬ 
nify the bail 
against such tor¬ 
tious proceedings. 
Qutrrc Whether, if 


/JSSUMPSIT. The declaration stated, that in con- 
sideration that the Plaintiff had retained the De¬ 
fendant for the purpose of hating one Parsons rendered 
in discharge of the Plaintiff, for certain reasonable fees, 
hire, and reward, to be thereupon paid to the Defend¬ 
ant; the Defendant undertook and promised that he 
would take proper and necessary steps to have and cause 
Parsons to be rendered to the prison of the Fleet in dis¬ 
charge of the Plaintiff and his recognizance in due and 
proper time, according to the course and practice of the 
Court of C. and do his duty therein: and charged 
that the Defendant did not render the said Parsons in 
due time. There was another count, which stated the 
consideration to be 25/. 


the decimation 
state the condition 
to be certain ica- 
sonablc reward, 
evidence that a 
specific sum was 
agreed upon will 
be dciimd a va¬ 
riance ? Semb. not. 


Plea, A’ on assumpsit. 

At the trial before Sir Janus Mansfield Ch. J. at the 
Westminster Sittings after Easter term, it appeared that 
Parsons being sued in several actions by different persons, 
and the Plaintiff, together with another person, being 
bail in all the actions, the Defendant agreed to surren¬ 
der Parsons in all the actions for 24/. 10.?., which was 


then paid to him, and he told the Plaintiff that he was 
safe; that the Defendant accordingly surrendered Parsons 
in all the actions except one, viz. Ilill v. Parsons , in 
which a writ of error had been brought; that notwith¬ 
standing the writ of error Hill proceeded by scire facias, 
and after getting two nihils returned, took out execution 
against the bail; whereupon the present action was 
brought. A verdict was found for the Defendant upon 
the count which stated the consideration at 251. and for 


the Plaintiff upon the other count, with liberty to the 
Defendant to move that a nonsuit might be entered. 

Ac cord- 
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Accordingly a rule nisi for that purpose having been ob¬ 
tained, 

Shepherd and Vaughan Serjts. shewed cause, and con¬ 
tended, 1st, that the Defendant was liable upon his un¬ 
dertaking, notwithstanding the writ of error; for that 
having engaged to surrender Parsons , he ought to have 
searched whether any proceedings were instituted against 
the bail, and that by omitting to do so he had exposed the 
bail to a suit; 2dly, that the payment of a specific sum, 
viz. 241. 10s., as the consideration did not preclude the 
Plaintiff from recovering under the count which described 
the consideration to be certain reasonable fees, hire and 
reward to be thereupon paid; for that the payment of that 
particular sum only ascertained what the parties deemed 
reasonable fees for surrenders in the actions ; and it not 
being ascertained how much the Defendant was to have 
for each particular action, the Defendant was to have a 
reasonable proportion in each. 

Best Serjt. contra insisted, 1st, that the Defendant 
having undertaken to surrender according to the course 
and practice of the Court, was entitled to all the time 
which the practice allowed, and consequently was not 
bound to surrender pending a writ of error, since the bail 
could not be sued; and, 2dly, that the Plaintiff could 
not recover under the count stating the consideration to 
be reasonable reward, for under a count so framed in an 
action for the consideration, if the jury should think 
241. 10s. too little, the Defendant would be entitled to 
recover more, and yet the contract was for 241. 10s. 
only. 

Sir James Mansfield Ch. J. I entertained some 
doubts upon this case at the trial, and there are some 
things upon which I continue to do so : but there is one 

ground 


1807. 

Baylf.y 

V. 

Tucker. 
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B.4YLEY 

r. 

Tucker. 


ground upon which the Plaintiff must fail. I doubted 
at first whether if an attorney undertakes to render bail, 
a writ of error would afford him any excuse in an action 
against him by the bail for not rendering; and whether 
it is not his business to search, and ascertain whether any 
proceedings have been instituted. It seems, however, to 
be the sense of the Court that a promise to render in due 
time must nwan, a render within that time in which the 
bail cannot regularly be prejudiced by the postponement. 
Now here, until the writ of error is disposed of, the 
Plaintiff has no right to take the Defendant in execution. 
A render in due time, therefore, must be understood to 
mean before the Plaintiff is entitled to take the principal 
in execution. On this ground the Plaintiff ought to have 
been nonsuited. And this being so, it will be unneces¬ 
sary to consider the question arising upon the declara¬ 
tion. 


H la Til J. 1 do not think the Plaintiff in this case 
entitled to recover. 'The declaration states a promise to 
render in due time in order to save the Plaintiff as the 
bail. There is a writ of error pending; and there ought 
to be no proceeding against the bail unless the writ of 
error was brought for delay : and even then the writ of 
error would not be a nullity, but only a ground of appli¬ 
cation to the Court for leave to sue out execution. Hill 
lias taken out execution, which is a tortious act: he 
ought to haver made an application to the Court. A war¬ 
ranty does not operate in respect of tortious acts, but 
only of rightful acts. And here the act by which the bail 
is prejudiced is tortious. The question of variance it is 
unnecessary to consider. 

Rooke J. We cannot consider the Defendant’s con¬ 
tract as extending to indemnify the Plaintiff against the 
irregularities which might be committed by the Plaintiff 

in 
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in the action against Parsons. And here Hill ought not 
to have sued out execution until he had gotten rid of the 
writ of error. 

Chambre J. The clear ground of nonsuit is, that 
the breach proved is not such as is alleged. The con¬ 
tract is to render within the time allowed by the course 
and practice of the Court. This gives the whole time 
allowed by the practice. Here the proceedings were sus¬ 
pended by a writ of error, and so long as they continued 
suspended the Defendant had a right to render, and might 
wait till the last moment. It is unnecessary to go fur¬ 
ther ; though I do not think that the objection to the form 
of the contract stated would hold. 


1807. 

Bayley 

V. 

Tucker. 


Heath and Chambre Js. also thotight that under 
the particular circumstances of this case, the contract 
was not made with the Plaintiff or at least not w'ith him 
alone, but either with Parsons alone, or Parsons and 
both the bail. 

Rule absolute for entering a nonsuit. 


Metcalf and Another v. Sciioley and Another. j U m- ytii. 

T HIS was an action on the case, brought against the An equitable 

Defendants, as sheriff of the county of Middlesex , ^i^^^exccu- 1 
for returning nulla bona to a writ of fi.fa. against George tion. 

Coleman the younger, indorsed to levy 600/., besides 
poundage, &c. 

Plea, Not guilty. 

At the trial of the cause before Sir James Mansfield 
Cli. J. at the Guildhall Sittings after Hilary term 1806, 

a ver- 
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Metcalf 
and Another 
v. 

SCHOLET 
and Another. 


a verdict was found for the Plaintiffs, subject to the opi¬ 
nion of the Court upon a case which stated in substance 
the same facts as were stated in the case of Scott v. Scho- 
ley and Another , in the Court of King’s Bench, 8 East, 
467.; the result of which was, that George Coleman , to¬ 
gether with three other persons, was entitled to and had 
the use and enjoyment of an equitable interest for a term 
of years in the Little Theatre in the Hay market, toge¬ 
ther with two messuages adjoining thereto, and the ward¬ 
robe, &c., the legal interest of which was vested in trus¬ 
tees for certain purposes; and that the beneficial interest 
of George Coleman therein, after payment of all incum¬ 
brances, was worth more than the amount of the Plain¬ 
tiff’s execution. 

The case was argued in Easter term last by Best Serjt. 
for the Plaintiff, and Bayley Seijt. for the Defendant. 
After which the Court took time to consider of their opi¬ 
nion. 

On this day, it being stated that the Court of King’s 
Bench in the case of Scott v. Scholcy had decided that an 
equitable interest could not be taken in execution, 

Sir James Mansfield Ch. J. said, Then we agree in 
opinion with the Court of Ring’s Bench. 

Per Curiam , Judgment for the Defendants, 
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T 


Myers v. Kent. 

RESPASS for breaking and entering the Plain* 
tiff’s house. 

Pleas, first, Not guilty ; secondly, a justification un¬ 
der a writ of distringas issued out of the court of our lord 
the king of the Bench, on the 23d of April 46 Geo. 3. 
directed to the sheriff of Surrey in a plea of trespass at 
the suit of J. S. against the Plaintiff. 

Replication ; that the said writ of distringas in the said 
plea mentioned did issue out of the said court of our said 
lord the king of the Bench, and that although it bore teste 
and appeared to have issued on the 23d of April , 
46 Geo. 3. ; yet in truth the same did not really issue be¬ 
fore or until the 23d of May, 46 Geo. 3. ; and that be¬ 
fore the said writ of distringas had really and truly issued, 
to wit, on the 16th of May , in Easter term 46 Geo. 3., 
the Plaintiff appeared before his Majesty’s Justices at 
Westminster to answer to the said J. S. in the plea of 
trespass in the said plea mentioned, and to the said writ 
sued out by the said J. S. for that purpose, to wit, a 
certain writ of our said lord the king commonly called a 
clausum fregit before that time issued out of the court of our 
said lord the king of the Bench at Westminster , at the suit of 
the said J. S. against the Plaintiff; and returnable before 
our said lord the king’s justices at Westminster on the 
morrow of the Ascension in Easter term in the 46 Geo. 3. 
according to the exigency and tenor of the said writ, and 
the course and practice of the said court of the Bench, 
as by the record of the said appearance remaining in the 
said court of our said lord the king of the Bench at West¬ 
minster may more fully appear. 

Rejoinder, That there is not any such record of the 
said appearance of the Plantiff to such writ as in the 

said 


June 9 th. 


Trespass quare 
clausum fregil , jus¬ 
tification under a 
distringas in a plea 
of trespass at the 
suit of J.S. against 
Defendant. Repli¬ 
cation, that before 
the distringas is¬ 
sued against De¬ 
fendant hcappear- 
ed to answer./. 5> 
in the plea of 
trespass in the said 
plea mentioned to 
the said writ sued 
out by J. S. for 
that purpose, to 
wit, at [ausumfre. 
git issued out of 
C. B., prout patet, 
6tc. Defendant 
rejoined nul tiel 
record. 

Held that the re¬ 
cord of appear¬ 
ance to a clausum 
flegit issued out of 
Chancery did not 
support the repli¬ 
cation, and that 
the words which 
followed the scili~ 
ccf, being materi¬ 
al, could not be 
rejected. 
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said replication is mentioned remaining in the said court 
of our said lord the king of the Bench at Westminster as 
in the said replication is in that behalf alleged. And 
this, &c. wherefore, &c. 

Surrejoinder; That there is such a record of the ap¬ 
pearance of the Plaintiff to the said writ in the said re¬ 
plication mentioned remaining in the said court, &c. 
whereupon issue was joined, and a day given to produce 
the record. 

The record of appearance being produced, 


Shepherd Serjt objected that it did not support the re¬ 
plication, being a record of appearance to a writ of quare 
clausum fregit issued out of the Court of Chancery, 
whereas the replication stated it as an appearance to a 
writ out of tlifc Common‘Pleas. He observed, that the 
words of the replication, which were put under a scilicet, 
could not be rejected, because they were material, and 
the replication might be demurred to without them; and 
that indeed if they were omitted the preceding words 
would refer to the writ of distringas , not to a clausum 
fregit , the writ to which the appearance was alleged 
being described as “ the said writ,” and not to “ a cer¬ 
tain writ.” 


Clayton , Serjt. contra , contended that as there could 
be no appearance to any writ but a clausum fregit out of 
Chancery, the words which followed the scilicet might be 
rejected, and the replication construed to aver an ap¬ 
pearance to answer J. S. in the plea of trespass men¬ 
tioned in the plea, and to a writ sued out by him for that 
purpose: that matter which is repugnant to what pre¬ 
cedes it may be rejected when put under a videlicet , as 
appears by Cutler v. Southern , 1 Sound. 113. and Dakins' 
case, 2 Sound. 290.; and that although the Defendant 
might have demurred to the replication because the writ 

1 to 
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to which the appearance was averred, was stated to have 
issued irregularly, yet that having pleaded over, and ten¬ 
dered an issue, he could take no advantage of the irre¬ 
gularity, for which he cited Knighton v. Norton , 3 Lev . 
811. and Stutfield v. Somerset, Cro. Eliz. 825. 

Sir James Mansfield, Ch. J. The justification in 
this case is under a distringas. The answer is, that be¬ 
fore the distringas issued, which is process out of this 
Court, the Plaintiff appeared. This replication of an ap¬ 
pearance would be nothing if it-did not go on to shew, 
that the party appeared in an action, and under a proper 
writ, and he must state the wjit to which he appeared, 
otherwise he might have appeared in another action, or 
without any process. He alleges that he appeared to a 
writ of clausum fregit issued obt of this Court. The de¬ 
scription being put under a videlicet will make no differ¬ 
ence if it be material. This then being stated in the re¬ 
plication, and to be verified by a record, there is no such 
record : for the record produced is not such as is averred, 
namely, a record of an appearance to a clausum fregit out 
of this'Court. There must therefore be judgment for the 
Defendant. As to the case of Knighton v. Morton it 
only proves, that where a party pleads a fact w'hich must 
be tried by a jury, he waves his right to object that pre¬ 
ceding matter triable by the record is not pleaded with a 
prout patet per recordum. The case of Stuff eld v. 
Somerset was an action upon a bond with a condition 
that the Defendant should convey, and the Defendant 
having pleaded a feoffment which did not fulfil the con¬ 
dition, the other answered, that there was no such feoff¬ 
ment as pleaded ; by which he admitted the sufficiency 
of the feoffment if it existed. These cases do not bear 
upon the present, where the only question is, Whether 
there is such a record as pleaded in the replication ? 
There is no such record. 

Vol. II. K Heath 
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Mters 


V. 

Kent. 


Heath J. I think so too. The rule respecting bad 
pleading being cured, does not apply to cases where a 
record is pleaded and issue is taken upon nul tiel record. 
In such case there can be no demurrer. The trial must 
be by comparing the record produced with the matter 
pleaded. 


Rooke J. I am of the same opinion. 

Chambre J. The issue is joined upon a fact to be 
tried by the record. If there be any error in the pro¬ 
ceedings it may be taken advantage of in another way. 

J udgment for the Defendant. 


June 9th. 

A parson is not 
entitled to carry 
his tithes home by 
every road which 
the farmer'll im- 
self uses for (he 
occupation of his 
farm. Semb. that 
he may only use 
such road as the 
fanner does for 
the occupation of 
the close in which 
the tithes grew. 


Cobb, Clerk, v . Selby. 

T HIS was* an action on the case brought by the Plain¬ 
tiff as rector of Jghtham, in the county of Kent, 
against the Defendant, as occupier of certain lands in 
that parish for obstructing a way by w r hich the Plaintiff 
claimed a right to carry off the Defendant's farm the 
tithes of wheat grown in a close called the Seven Acres. 
At the trial before Macdonald Ch. B. at the last spring 
assizes for Kent it appeared, that the only way out of the 
Seven Acres, was a private occupation way over the De¬ 
fendant's own land, which, after leaving a place called the 
Moat on the right hand, where the defendant's house, yard, 
and barns stood, continued nearly in a direct line over the 
Defendant’s farm to the public road from Tunbridge to Se¬ 
ven Oaks ; that the road obstructed turned to the right out 
of the same occupation way by the Moat, leaving it on 
the left hand, and continued over the Defendant's land 
to another part of the same public road, with which, 
after passing through a gate, called Scaiswood gate, it com¬ 
municated at Ivy Hatch ,* that the shortest way into the 
public road was by the first mentioned occupation way, 
but the shortest way to the rectory was by Scatswood gate ; 

and 
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and that the gate leading into the Moat stood in the latter 
way, though but .a few yards only from the former; 
that the tithes having been under composition for many 
years, no tithe waggon had used either way, but that 
52 years ago the tithes were taken in kind for three 
years, and the rector’s waggon then went by Scatswood 
gate; that the Scatswood road had existed as a beaten 
carriage road, longer than a witness 78 years of age could 
remember, and that Scatswood gate had never been known 
to be locked; that one Taylor , who occupied the Seven 
Acres before the Defendant, lived at Ivy Hatch , but 
rented a barn upon the Scatswood road near the Moat: 
that he and his workmen always used that road in the 
cultivation of the Seven Acres , ‘and also in carrying the 
produce to market, but that the corn was never carried 
that way .in the straw, but lodged in tho barn near the 
Moat where it was threshed; that the Defendant always 
used the Scatswood road for the purposes of cultivating 
the lands on each side of it, of going to Ivy Hatch , and 
of carrying the produce of the Seven Acres to market 
at Seven Oaks and Maidstone; but that he never carried 
the corn in the straw beyond the Moat; that the hedges 
on the sides of the public road were so much overgrown 
that a waggon fully loaded could not pass without being 
subject to have the sheaves torn off, and that the land on 
both sides of it belonged to the Defendant; that the 
obstruction complained of was the locking a gate upon 
the Scatswood road, immediately beyond the gate leading 
into the Moat. His Lordship told the Jury that on this 
evidence the matter resolved itself into a point of law; 
that the parson had a right to use the same road for car¬ 
rying his tenth part as the occupier had for carrying 
his nine parts when he had occasion to carry them off 
the premises; that there was no evidence of the tithes 
having at any time been carried by the public road, and 
that the Plaiptiff had proved that for three years, 52 

K k 2 years 
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years ago, the tithe corn was carried by the road which 
the Plaintiff claimed; that this road was proved to be a 
common track by which all other parts of the produce of 
the farm when carried in this direction were taken into 
the great road; and he thought the Plaintiff intitled to a 
verdict: which the jury gave with one farthing damages. 

A rule having been obtained calling upon the Plaintiff 
to shew cause why a new trial should not be had, the 
above facts and opinion of the Lord Chief Baron were 
stated upon his report, who also referred to the case of 
Bosworth v. Limb rich, 3 Gwillim on Tithes, 1109. 

Best Serjt. shewed cause. It was contended at the 
trial, that the rector had only a right to use that road 
which the farmer used for carrying the nine parts. But 
this rule cannot always apply, since the farmer and the 
rector, from the relative situations of their own houses, 
cannot always use the same road. In the present case 
the rector passes the farmhouse to get to the rectory; 
if therefore he was to be confined to the road U6ed by 
the farmer for carrying the nine parts, he could have no 
road to the rectory. The sensible rule is this, that the 
rectory must have some road, and he may use any road 
used by the farmer himself, provided he does no mischief. 
The road claimed is a common beaten track, and was 
made so long ago that a witness 78 years of age could 
not remember its commencement. As the tithes had 
been many years under composition it was impossible 
to give more evidence of usage than was produced ; and 
the only witness who could be produced proved that 
when the tithes were taken in kind 52 years ago, this 
* road was used. It is clear that the Plaintiff had a right 
to go to the'farmhouse; and if so, why was he bound to 
turn his waggon round and go the other road ? He could 
do no injury to the farmer by going the road claimed, 
and the other road was further round. It is true, the 

firmer 
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farmer may at any time stop up this road: and in such case 
it would cease to be a road. But while it continues a 
road, the rector has a right to use it. In an indictment 
tried at Kingston before Mr. J. Heath against some per¬ 
sons for obstructing excise officers; it was contended 
that the excise officers who were going to search a melt¬ 
ing house, were using a road not commonly used for 
going to the melting house, but only for the dwelling 
house: the judge compared the case to that of tithes, 
which he said might be carried by any road used for the 
general purposes of the farm; and witnesses were ex¬ 
amined to prove whether the family ever used the road 
for any purposes. 


1807 . 


Cobb 
v. - 
Selby. 


Bayley Serjt. was stopped by the Court. 

• * 

Sir James Mansfield Ch. J. The general rule which 
has been alluded to is confined to the close in which 
the tithes arise. It does not follow that the rector is 
entitled to go over any other lands of the farmer which 
are used by him as a road. Here is a road by the farm¬ 
house down to the public road by which the parson might 
have gone. When the farmer brings his nine-tenths 
home he comes no further than his own farmyard: he 
has therefore no occasion to use that road to carry his 
nine parts. The question is, whether the parson has a 
right, because the farmer uses the other road, to use it 
too ? There is scarcely any evidence in support of the 
claim. There could indeed be but little: and the ge¬ 
neral evidence is only that the road claimed was used by 
the farmer. The question has never been submitted to 
a jury. The Plaintiff therefore must maintain this point, 
that whatever road the farmer uses for his own conve¬ 
nience and occupation of his farm, though not the usual 
road from the close in question, and though * there is 
another road, the parson may use also. I never thought 

that 
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that the parson in taking his tithes hnd a right to use any 
road, but that which the farmer used in taking his nine 
parts: I never supposed that the parson had a right to use 
any other road because the former used it for other pur¬ 
poses. In this case the road claimed by the Plaintiff is 
not used by the farmer for carrying his nine parts, and 
there is another road which the parson may use. The 
tithe has been under composition ; and the public road 
is bad. I do not see however how the Plaintiff can claim 
the road in question except by prescription; he does not 
do that, and there is very little evidence to support it. 
The case was treated at the trial as a matter of law; 
that the parson had a right to use any road used by the 
former. I think therefore that there should be a new 
trial. 

i 

r 

Heath J. I cannot accede to the doctrine contended 
for, though I agree to the doctrine that the parson may 
use the same road that is used for the nine, parts. I think 
that the parson should have gone the nearest way to the 
public road. The farmer may stop up the road if he 
thinks fit: or he may sell any part of it. The Chief 
Baron did not leave the case to the jury, but treated the 
matter as a question of law. I think therefore that there 
should be a new trial. 


Rooke J. I am of the same opinion. 

Chambre J. A farmer often uses ways in a variety of 
directions leading to the public road. If the parson be 
entitled to any of them it rnay occasion great inconve¬ 
nience. It appears to me, that the facts qtated in the case 
before Lord Chief Baron Eyre (Bosworth v. JLimbrick ) 
tend to shew the inconvenience which might arise. I 
think that the rule goes no further than this that the tithe 
owner is entitled to make use of the road ordinarily 

used, 
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used, for the ordinary occupation of the close in which the 
tithe is taken. The situation of the roads in this case 
rather affords evidence against the Plaintiff. The Plain¬ 
tiff is entitled to the ordinary occupation way used for 
the close in question; and the direct road is the way 
which the farmer says the Plaintiff ought to go. 

Rule absolute for a new trial. 


WlFFIN V. KlNCARD. 

T HIS was an action for assault, battery, and false 
imprisonment. 

At the trial before Sir J. Mansfield Clx J. at the Sib 
tings after last Easter term, it appeared that a number 
of persons being assembled inconsequence of an alarm 
occasioned by a mad ox, the Defendant, who was a con¬ 
stable, was sent for; that the Plaintiff had posted himself 
upon some rails before a gentleman’s house, which place 
he refused to quit, though frequently desired; that the 
Defendant, in order to draw his attention, touched him 
With his constable’s staff, but without hurting him, and 
desired him to get down; and the Plaintiff still refusing, 
the Defendant, at the desire of several persons, took him 
by the collar and carried him to the watch-house, from 
which he was discharged as soon as he could be brought 
before a justice. The jury found a verdict for one shil¬ 
ling damages, and the Chief Justice certified under the 
43 Eliz. c. 6'. that the damages amounted to one shilling 
only. 

Best Serjt. now moved for a rule to shew cause why 
the prothonotary should not be directed to tax full costs 
to the Plaintiff notwithstanding the certificate, and con¬ 
tended. 


1807. 

Cobb 

v. 

Selby. 


June 15th. 

In an action for 
assault, battery, 
and false impri¬ 
sonment, if the 
verdict be for one 
shilling, <>ud the 
Judge« rtity 
under 4J FJiz. c. 6, 
the Plaintiff will 
be deprived of his 
coi>ts, though a 
battery was 
proved at the 
trial. 
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tended, that as actions for assault and battery were ex- 
cepted out of the statute of Elizabeth , it was not compe¬ 
tent to the J udge to certify under that statute if any bat* 
, tery were proved; that in the present case a battery was 
proved, first by the striking with the constable's staff, for 
that the intention with which a blow is given makes no 
difference in a civil action for the battery, and, secondly, 
by taking the Plaintiff by the collar in order to carry him 
to prison: he referred to the case of Emmet v. Lyne , 
1 New Rep. 255. where the whole question was, Whether 
a battery was proved or not ? it being taken for granted 
that if proved the J udge could not certify. 

The Churl were clearly of opinion that the touch given 
by the constable’s staff, in order to engage the Plaintiff’s 
attention, did not amount to a battery; but there was 
some doubt whether the taking by the collar did not, Sir 
J. Mansfield Ch. J. saying that taking the Plaintiff by the 
collar without any improper violence, though an impri¬ 
sonment was no battery, which is a beating; and Cham - 
bre J. saying that imposition of hands in order to imprison 
is a battery. 

The Court agreed, however, that whether the evidence 
amounted to proof of a battery or not it would not prevent 
the Judge from certifying with respect to the imprison¬ 
ment under the 4 3 of Elizabeth ; that the Plaintiff was 
not entitled to full costs for the assault and battery, unless 
the Judge certified under 22 Sf 23 Car. 2. c. 9. and here 
no such certificate had been granted. And with respect 
to the imprisonment to which the 4 3 Eliz. applied, a cer¬ 
tificate had been granted under that statute by which the 
Plaintiff was deprived of his costs. 


Best Seijt. took nothing by his motion. 
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1807 . 

B. Smith v. G. Smith. Juwi6fb. 

T HE Defendant in this case paid 13/. 45. into court, if Defendant 

and obtained an order for staying proceedings upon rt* 

payment of that sum and the costs. The Plaintiff took an d obtain an or* 

the 13/. 4 s. out of court, and taxed the costs; but the der t0 8ta y P r0 * 

defendant having omitted to pay them, he proceeded to ^ent oMhatsim 

trial, and obtained a verdict for nominal damages. and costs, and 

omit to pay the 
costs when taxed. 

Best Serjt. obtained a rule to shew cause why these the plaintiff, after 
proceedings should not be set aside, on the ground that taking the money 
the Plaintiff ought to have served the Defendant with p”oceed°wi^out y 
the prothonotary's allocatur , and demanded the costs be- a previous de* 
fore he proceeded; and contended that this mode of rc- mand of the costs, 
covering the costs was analogous to a proceeding by at¬ 
tachment, where the allocatur must be served and the 
sum demanded. 


Shepherd Serjt. shewed cause, and insisted that the 
costs not being paid pursuant to the order, the Plaintiff 
was entitled to proceed without a demand. 

The Court thought that the order was conditional that 
the proceedings should be staid if the costs were paid, but 
not otherwise: and the condition not having been com¬ 
plied with, the Plaintiff was entitled to proceed. 

Rule discharged, with Costs. 
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June 16th. 


Ayrey v. Davenport. 


The Jadgment 
book is notevi- 
dence of the 
j adgment entered 
therein, though 
the record has 
not been made 
up, and though 
♦he person in¬ 
terested in prov¬ 
ing the judgment 
be no party to 
the action. 

Semb. That the 
person so inte¬ 
rested may com¬ 
pel the party to 
enter up his 
judgment, 

Semb. That if 
the holder of a 
joint and several 
promissory note 
enter up judgment 
by cognovit against 
one of the makers, 
and levy part un¬ 
der a fi./a., this 
is no discharge 
of the other. 


T HIS was an action upon a joint and several promis¬ 
sory note given by the Defendant and one Jere¬ 
miah Barber • 

At the trial before Sir James Mansfield Ch. J. at the 
Guildhall Sittings in this term, the defence set up was, 
that the Plaintiff, under a warrant of attorney given by 
Barber , had entered up judgment against him, and levied 
part under a fi.fa. To prove the judgment the Defend¬ 
ant offered in evidence the judgment-book, which was 
produced by the officer of the court: but no notice having 
been given to the Plaintiff to produce the judgment- 
paper, the Chief Justice {ejected the evidence, and a ver¬ 
dict was found for the Plaintiff. 

A rule nisi for a new trial having been granted on a 
former day, 

Clayton Serjt. now argued in support of that rule. It 
was unnecessary to give any notice to produce the judg¬ 
ment-paper, it being equally competent to the Defendant 
to give in evidence the judgment book or judgment-paper, 
if either of them were admissible, the former being the 
original authentic entry of the judgment, and the other an 
act of court granted upon it, in the same manner as 
the original book containing the acts of the ecclesiastical 
court, or a probate may be given in evidence. The 
judgment-paper is marked by the prothonotary, to shew 
that it has been entered in the book. In this case it was 
not in the power of the Defendant to produce the record 
of any judgment, for the roll was not carried in, and the 
Defendant not having been a party to the action against 
him, could not have compelled the Plaintiff to com¬ 
plete his judgment. In Waters v. Ogden , Doug. 452. the 

Defendant’s 
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Defendant's administrators pleaded a confession of assets 
in another action, where no judgment had been entered 
up; it was admitted that the plea was new, but it was 
supported on the ground of necessity; but if the Defend¬ 
ant could have compelled the Plaintiff in such action to 
enter the judgment it would not have b^|n necessary 
to rely upon the plea. With respect to the effect of the 
judgment, the case of Basset v. Lane and VTood, JLit. 
Rep . 17. it was held that the acceptance of a statute from 
Lane extinguished a joint and several debt against Lane 
and Wood , the contract being merged in the higher secu¬ 
rity : the circumstance of the action being brought against 
Wood alone shews that it must have been a joint and se¬ 
veral debt. The cases of Dean v. New half, 8 Term 
Rep. 168. and Dr alee v. Mitchell, 3 East, 251. expressly 
proceeded upon grounds wbioh distinguished them from 
Basset v. Lane and Wood, and consequently do not im¬ 
peach that case. In Hooper's case, 2 Leon. 110. it was 
even said to have been adjudged, in Pudsej/' s case, that 
where one was indebted in simple contract, and another 
gave a bond for the same sum, the contract was deter¬ 
mined. And in Fryer v. Gildridge, Hob. 10. an implied 
release in law r arising from the circumstance of the wife of 
one obligor in a joint and several bond having been made 
executrix, w r as holden to extend to the other. 


1807. 

Ayrey 


Vf 

Davenport. 


Sir James Mansfield Ch. J. In this case there i9 
no evidence of the judgment. The judgment-paper is 
most like evidence, but notice has not been given to pro¬ 
duce that. I have no conception, however, but that 
any person who is interested in a judgment may compel 
the Plaintiff to enter it up. The case of Waters v. 
Ogden has no application to this. It only decides that 
an administrator by confession of assets being liable to 
have judgment signed, has bound himself, and may plead 
that obligation. I do not think, however, that better 

evidence 
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U. 
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evidence of the judgment could assist the Defendant. 
What is said of Pudsey' s case cannot be law. If an ac¬ 
tion be brought against Barber^ and he suffer judgment 
by default or confession, how can that discharge an action 
against the Defendant ? the Plaintiff has a right to sue 
every one oflthe makers of this note to judgment; though 
it is true that he cannot have satisfaction more than once. 
And whether the judgment against Barber were ob¬ 
tained by cognovit or in any other way can make no 
difference. 


The other Judges concurring, 


Rule discharged. 


June 161 h. 


Woodward v. Walton. 


An action for 1 1 TRESPASS. The first count of the declaration stated 
debauching the I the Defendant, with force and arms, broke and 

ter per quod ser- entered the dwellinghouse of the Plaintiff, and then 
vitium amisit, is an and there assaulted, debauched, and carnally knew the 
acUon of trespass, plaintiff’s daughter, and got her with child, whereby 

that purpose may the Plaintiff lost her service. The second count omitted 
be joined with a the breaking and entering the dwellinghouse, but stated 
ing and°enteriDg Plaintiff, with force and arms, assaulted, de- 

tbe house. bauched, &c. the Plaintiffs daughter, &c. per quod serci - 

Hum amisit. 

At the trial before Sir James Mansfield , Ch. J. at the 
last Bedford assizes, a verdict having been found for the 
Plaintiff; a rule was obtained calling on the Plaintiff to 
shew cause why judgment should not be arrested on the 
ground of a misjoinder of action, it being contended that 
the second count was the subject of an action on the 


Sellon , 


case. 
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Setton , Serjt. shewed cause. The subject-matter of 
both the counts of this declaration is trespass; and the 
Plaintiff could not have sued upon either of them in any 
other form of action. It is said indeed by Butter J. 
iwBennet v. Alcott , 2 T. R. 167. that { ^an action merely 
for debauching a man’s daughter, by which he loses her 
service is an action on the case. But according to HolCs 
opinion, where the offence is accompanied with an ille¬ 
gal entry of the father’s house, he has his election either 
to bring trespass for breaking and entering, and lay the 
debauching of the daughter and loss of her service as 
consequential; or he may bring the action on the case 
merely for debauching his daughter per quod servitium 
amisit .” The case however of Russel v. Come,2 Ld.Raym. 
1032. in which the opinion of Lord Ilolt , alluded to by 
Mr. J Butter , is to be found, does not warrant his pro¬ 
position. Lord Holt says, “ a man cannot maintain an 
action against another for assaulting his daughter, and 
getting her with child; but he may maintain an action 
against another for entering his house and assaulting and 
getting his daughter with child per quod servitium amisity 
and that is a great aggravation but he does not say that 
if he omit to allege an entry of the house he may main¬ 
tain an action on the case. The only object of Lord 
Holt's position is to shew, that trespass will lie for some 
things jointly with others, when it would not lie without 
them. He states, therefore, that an allegation either of 
breaking and entering, or per quod servitium amisit , is ne¬ 
cessary. “ As a man may have an action of trespass for 
entering his house and beating his servant, without say¬ 
ing per quod servitium amisit , because the beating the 
servant is part of the same trespass, and only a de¬ 
scription of it by way of aggravation; but if he lay it 
(that is the beating the servant) in another count at ano¬ 
ther day, it will be ill, without saying per quod servitium 
amisit .” This plainly shews his opinion, that a count 

for 
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1807. for the beating only per quod serrilium amisit, might be 
joined with a count in trespass for breaking and entering. 

Woodward So in Davis v. Staunton , 2 Ld. Rat/m. 1042. Powell J. 

Walton speaks of the action by the master for beating his servant 
per quod servitium amisit , as an action of trespass; and 
in Courtney v. Collet , 1 Ld. Raym. 274. Jjord Holt ex¬ 
pressly says, “ If A. bring an action against B. for bat¬ 
tery of A.’s servant per quod servitium amisit , it is a plain 
action of trespass.” In the case of Cook v. Sayer , 2 Burr. 
753. ( a ) the action is called an action on the case for cri¬ 
minal conversation, and a plea of not guilty within 6ix 
years was allowed on demurrer. But it appears from 
2 Black. 855. that it was a mistake of the reporter to 
call it an action cv *’\e case; for that the roll was search¬ 
ed, and it appeared to be an action of trespass and assault. 
In the case of Batchelor v. Biggs, 2 Bl. 854. where the 
question was whether the Plaintiff was entitled to costs 
in an action for crim. con. the verdict being under 40$. 
the Court expres«ly said that it was an action of trespass, 
though in the nature of an action on the case, which 
they supposed had occasioned the above mistake; and 
the ground of their decision against the Defendant was, 
that it was an action of assault and battery, and that no 
actions by trespass qunre clausum fregit , and for assault 
and battery, were within the stat. 22 and 23 Car. 2. c. 9. 
respecting costs, according to Browne v. Gibbons , 1 Salk. 
206 . 

Williams Serjt. in support of the rule. If the matter 
of the second count be the proper subject of an action 
on the case, the mere circumstance of its being usual to 
lay it vi et armis , will not make it trespass: for it is not 
uncommon to state in actions upon the case, that the 
injury was done vi et armis . Whether the injury be the 

(a) 2 mu. 85. s. C. 

subject 
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subject of trespass or case, depends upon the question 
whether it arise immediately or consequentially from the 
act of the Defendant, as was laid down in Reynolds v. 
Clarke, 1 Sir. 63 4. here the foundation of the action is 
the loss of service, without an allegation of which the ac¬ 
tion could not be maintained; and the loss of service 
must be proved or the plaintiff must fail. Postlcthwaite 
v. Parkes , 3 Burr . 1878. Can it then be denied, that 
the loss of service is a consequential injury ? In Robert 
Mary' s case, 9 Co. 113. it is said, c< If my servant be 
beaten, the master shall not have an action of battery, 
if the battery be not so great that by reason thereof he 
loseth the service of his servant; but the servant himself 
for every little battery shall have. an action; and the cause 
of the difference is, that the master hath not any damage 
by the personal beating ofltis servant, but by Veason of a per 
quod,viz. per quod servilium amisit; so that the original act 
is not the cause of his action, but the consequent upon it.” 
The meaning of Lord Holt in the case of Russel v. Come , 
certainly must have been, that where the substance of the 
action is breaking and entering the house, trespass will 
lie, and the getting the daughter with child per quod, &c. 
is only aggravation. But if the action be brought for 
debauching the Plaintiff’s daughter, it must be laid with 
a per quod, &c. But there must be some inaccuracy in 
supposing him to have said that these two causes of 
action might be stated in two counts in one action of 
trespass; for there are hardly any instances of two counts 
in one declaration in all Lord Raymond's Entries. In 
this light the matter was understood by Buller J. in Ben- 
net v. Alcott, who says that an action merely for debauch¬ 
ing the Plaintiff’s daughter is an action on the case; but 
if it be coupled with an illegal entry of the house, the 
Plaintiff has his election to bring either trespass or case. 
The case of Cook v. Sayer decided that not guilty within 
six years was the proper plea to an action for debauch¬ 
ing 
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v. 
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Woodward 

v. 

Walton. 


ing the Plaintiff’s daughter. In Macfadzen v. Olivant , 
6 East , 3S7. Lord Ellenborough said that whatever his 
opinion might have been if the point had then first arisen, 
yet the action having been considered in Cooke v. Sayer as 
an action on the case, he should be inclined so to con¬ 
sider it: and Lawrence J. referred to a case of Parker v. 
Ironfitld K. B. IIil. 19 G. 3. in which Mr. J. Buller had 
written upon his paper-book, “ This is an action on the 
case, and not of trespass, and therefore divers days, &c. 
proper j” and had indorsed “ Declaration for debauching 
daughter, that Defendant on divers times, &c. assaulted, 
&c. good; for this is an action on the case : aliter in 
trespass for assault.” The observation of the Court in 
Batchelor v. Biggs , that it was an action of trespass in 
the nature of case, is not very intelligible ; for what is 
such an action, but an 'action of trespass on the case ? 
It is classed under the head of actions on the case in 
1 TidcTs Pract. 0 . and the reasons for so classing it are 
there assigned; first, because the injury is consequential; 
secondly, because the Plaintiff mav declare by bill with a 
quod cum; thirdly, because the plea is not guilty within 
6ix years ; and, lastly, because the Plaintiff is entitled to 
full costs where he recovers less than 40.?. If then the 
matter of the second count be the proper subject of an 
action on the case, the judgment must be quod sit in mi - 
sericordid , though laid xi et armis , whereas the judgment 
in the first count must be quod capiatur. Courtney v. 
Collet, 1 Ld. Raym. 27 3. 


Chambre J. The case of Guy v. Lixesey , Cro. Jac. 
501. appears to me directly in point against the Defend¬ 
ant. That was trespass, for that the Defendant assaulted, 
beat, and wounded the Plaintiff, nec non that he assaulted 
and beat the Plaintiff’s wife per quod consortium uxoris suas 
for three days amisiL On motion in arrest of judgment, 
because these matters could not be joined, since the wife 

ought 
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ought to have been made co-plaintiff in respect of the in¬ 
jury to her, the Court held that the action was well 
brought; for it was not brought in respect of the harm 
dond to the feme, but for the particular loss of the hus¬ 
band of the company of his wife, for which he might 
have an action, as the master should have for the loss 
of his servant’s service. In truth, this action never was 
considered as an action on the case till the doubt was 
raised by Mr. Justice Butter. The cases cited from Lord 
Raymond negative his recollections of Lord Holt's opi¬ 
nion ; and all that has since passed upon the subject is 
referable to the mistake into which Mr. Justice Butter 
fell upon that subject. There is no ancient authority to 
justify his opinion: and if this matter was now for the 
first time to be determined, it could not be considered as 
an action on the case. It is true, that the boundaries of 
actions ought to be preserved. But other actions of an 
analogous nature have always been held to be trespass. 
They are of a peculiar species, as much established as 
any thing can be. A man may have trespass for taking 
away his heir where he is entitled to ward. So if an abbot 
or other person be entitled to toll, and send his servant 
to take it, and another disturb his servant, he shall have 
a general action of trespass. F. N. B. 90, 91. (a). This 
doctrine lias been acted upon; and the practice has pre¬ 
vailed accordingly in all times. I do not find however 
that the point has ever been brought directly in question, 
except in the case in Cro. Jac. But there it was clearly 
decided. 1 have looked much into the authorities; and 
was greatly surprized to find the doubt suggested by Mr. 
Justice Butter. 

Cur . adv. t ult. 

(a) Sec RastalVs Entr. p. 555. Also p. 555. b. Trespass, Assault 
Trespass, Assault and Battery, pi. 20. and Battery, pi. 23. which was tres- 
and p. 605. Trespass, Servant, pi. 1. pass fur beating the Plaintiffs horse 
which were trespass for beating per quod equus illc uUertus deservire 
Plaintiff’s servant per quod, &c. nonpoluit. 

VoL. II. L 1 
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The opinion of the Court was this day delivered by 
Sir James Mansfield, Ch. J. A little confusion hat* 
arisen in some of the cases from the insertion of the 
words vi et armis in actions on the case, those word» 
being generally • applicable to actions of trespass only; 
and I certainly do not recollect to have seen them used 
in actions upon the case. In actions like the present, a» 
far as my recollection goes, the form of the declaration 
has always been in trespass vi et armis and contra pacem. 
I cannot distinguish between this action and an,action 
for criminal conversation. If that be the subject of 
trespass, this must be so too. In the action for criminal 
conversation, the violence is not the ground of the ac¬ 
tion : both in that case and in this, if the injury were 
committed with violence it would amount to a rape. 1 
do not see therefore any good reason why either of them 
should be the subject of an action of trespass. But it 
seems from the cases which we have looked into that 
the action for criminal conversation has been considered 
for years as the subject of an action of trespass. In ac¬ 
tions by a master for an assault upon his servant per quod 
servitium amisit there is no trespass against the Plaintiff; 
the sole foundatidh of the action is the loss of service : 
yet thi6 also has been considered as an action of trespass. 
All these cases are the same in principle, and fall within 
the same rule. The case of Guy v. Lives ry, Cro. Jac. 
501. is not distinguishable from this case. There the 
Plaintiff declared in trespass first for an assault upon him¬ 
self and secondly for an assault upon his wife per quod 
consortium uxoris suas for three days amisit: a verdict hav¬ 
ing been found for the Plaintiff on both, a motion was 
made to arrest the judgment, because the Plaintiff had 
joined the battery of his wife w ith the battery done to 
himself; but the Court held the action well brought, 
saying it was not brought for the harm done to the wife, 
but for the particular loss of the husband. In the case 

of 
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of Tullidge v. Wade, 3 Wils. 18., which was an action of 
trespass for debauching the Plaintiff’s daughter, a motion 
was made to set aside the verdict on account of the da¬ 
mages being excessive, and there is no doubt that every 
objection would have been made to the form of the de¬ 
claration which could avail the Defendant, yet no objec¬ 
tion was there made to the form of the action being tres¬ 
pass, and not case. In another case, Stra. 199. 1 Salk. 
908. 3 Keb. 184., where there was a dispute about costs, 
it is said that if a man bring trespass for beating his ser¬ 
vant, this is not an action of assault and battery, but an 
action founded on the special damage ; yet the action is 
spoken of as an action of trespass; and in the notes to 
Fitz. Nat . Brev ., where an action of assault on the 
Plaintiff’s servant per quod serxitium amisit is spoken of, 
it is treated as an action of trespass. Th*e two modern 
cases which have been alluded to entirely originated in 
the opinion thrown out by Mr. Justice Buller ; 9 Term . 
Rep. 167.; and which seems to have been founded upon 
a mistake respecting two other cases, one in Burrow and 
the other in Lord Raymond. Upon looking into the case 
of Postlethwaite v. Parkes , 3 Burr. 1878. it appears to 
have been an action of trespass; and tre case of Russell 
v. Cor nr, Ld. Raym. 1031. is certainly rather in favour 
of trespass than against it. There are many more cases 
which we have looked into ; and upon these cases as well 
as upon the fixed opinion which I have always enter¬ 
tained, and which is founded upon my former practice 
at nisi prius , I nm quite satisfied that the injury now 
complained of is the subject of an action of trespass. I 
never saw a case in which I should more willingly have 
arrested the judgment than in this, if I could have 
done so consistently with law. If I had been upon 
the jury, I should have found a verdict for the De¬ 
fendant. 

LI 9 CllAMBRE 
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Chamber J. added, there is another case in Lord 
Raymond, 274., Courtnay v. Collett , where the opinion of 
Lord Holt upon this subject is distinctly stated. It is 
there said, “ Note that Holt C. J. said in this case, that 
if A. bring an action against B. for battery of A 's ser¬ 
vant, per quod sercitium amis it, it is a plain action of 
trespassso that Mr. J. Butler mutt have been mistaken 
with respect to Lord Holt’s opinion. 

Judgment fbr the Plaintiff. 


June 10th. 

If a ship war¬ 
ranted neutral be 
condemned as 
prize by a French 
Corn t of Admiral¬ 
ty, and a Court of 
Appealafterwards 
reverse such sen¬ 
tence, but refuse 
to give damages or 
costs, on account 
of the muster roll 
not expressing the 
place of nativity 
of the crew ac¬ 
cording to an or¬ 
dinance of France ', 
and it be proved 
that the ship was 
otherwise proper, 
ly documented as 
a neutral, the as¬ 
sured may recover 
for the detention, 
notwithstanding 
such refusal of the 
Court of Appeal 
to allow damages 
or costs. 


Siffken v. Lee. 

T HIS was an action on a policy of insurance on the 
Minerva , warranted a Dantzic vessel, “ from Donl~ 
sic to Dublin The loss alleged and proved was, cap¬ 
ture by a French privateer, in consequence of which, 
though ultimately restored, greater expences were in¬ 
curred by legal proceedings and otherwise during her 
detention than the ship afterwards produced upon a sale 
ordered by the Court of Admiralty at Dublin , in order to 
satisfy the holder of a bottomry bond upon her. At the trial 
before Sir Jame&fansfield C. J. at the adjourned sittings 
after last Easter term, the defence chiefly relied on was a 
breach ofthe warranty that the Minerva was a Danteic ship. 
Upon this point the sentences of two subordinate prize 
tribunals of France which had condemned the Minerva , 
and the sentence of the Tribunal de Cassation at Paris , 
which had reversed the two former sentences and restored 
the Minerva , were read, it being insisted for the Defend" 
ant, that though it was proved that the Minerva had all 
the papers ever carried by a Danttic ship, still that from 
the latter sentence it appeared that at the time of the 
capture the Minerva had not on board all those papers 
which were necessary to protect her from the French , and 

which 
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which a Dantzic ship ought to have had under the above 
warranty. The material parts of the sentence of the 
Tribunal de Cassation , after premising, 1st, that the vali- 
dity of the capture hinged upon the single fhct of neu¬ 
trality ; ?dly and 3dly, that the neutral quality of the 
cargo was proved, and not subject of prize, were as 
follow: “ 4thly, Considering that the neutral quality of 
u the ship Minerva is proved first by the bill-brief, fhr- 
(e ther by the sea-brief or passport of the 8th May 1799; 
“ which, although it has been made use of for another 
“ voyage preceding that in the prosecution whereof the 
“ capture has been made, shews nevertheless that at that 
<l time a Prussian of the name of Golbech was the owner 
<( of the said vessel; and also, by the certificate of the 
“ Prussian consul at Elsineur of the 15th October 1799; 
<c all which documents have been found'on board the 
“ aforesaid ship; and, lastly, in a more than sufficient 
“ manner, by the certificates exhibited by the Prussian 
“ agent; 5thly, That although the passport or sea-brief 
“ of the 8th May 1799 could not pursuant to the disposition 
u of the ordinance of 1778 authorize the navigation of the 
11 ship Minerva at the moment of the capture , because it is 
ee acknowledged that the said passpoA had been made 
u use of on a former voyage; yet the permission to na- 
Ci vigate is implicitly contained in the muster-roll; and 
“ that among the ship's papers there exists moreover 
“ another document in form of a passport, bearing dato 
ct the 4tli October 1799, which has very improperly been 
“ considered as a mere manifest of the cargo, since be- 
“ sides the enumeration of the goods captured, and 
« stated to belong to Christopher Schmidt , a burgher of 
“ Dantzic , it points out the destination, is signed and 
« sealed by the same public board which expedites or 
« grants passports at Dantzic , and terminates as follows, 
« viz. We consequently request all constituted autho- 
« rities to whom this present certificate may be pro- 
, u duced, 
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6i duced, or to whose office it may belong to certify the 
“ same, to permit the neutral ship Minerva to pass un- 
a molested with her said cargo, the whole being neutral 
“ property, and not belonging to any foreigner or sub* 
“ ject of a state which is at present at war, and not in 
t( the least to obstruct her voyage; which favour we. 
“ promise to return on every occasion when similar cer* 
“ tificates shall be produced to us;” 6thly, “ That 
u with regard to the ship’s articles, containing a list of 
<c the crew of the captured ship, the want of the state* 
u ment of the native country of the persons who com* 
“ pose the crew renders the said li^jt in this respect re- 
“ pugnant to the French regulations; yet that it appears 
“ from the rest of the ship’s papers that the master is 
a established and dwells in Prussia , and not the slightest 
“ proof has been produced that the people or seamen 
“ serving on board the aforesaid ship were either born 
“ or reside in an enemy’s country; all which people and 
“ seamen have unanimously and without the least qmbi* 
u guity declared, in the presence of the captors, that 
“ they were born and reside either at Dantzic or in the 
“ neighbourhood of that city; and that these declara- 
“ tions, however insufficient they may appear, admit of 
“ being corroborated by the certificates granted by the 
“ magistrates of Dantzic , which from the relations of 
“ amity and friendship subsisting between the French re* 
“ public and Prussia ought not to be considered as the 
u result of surprize, or the work of undue compliance; 

“ so that it appears to be a simple omission which has 
u taken place only in one of the ship’s papers, and which 
“ would be too rigorously punished by the confiscation of 
bC the ship and cargo at a time when they are claimed 
M as Prussian property by the representative of a sove- 
“ reign who has given so many proofs of his sincerity 
“ and friendship, and has so heartily joined in the sacred 
j ( pause of the liberties of the seas; 7thly, That how- 

“ ever, 
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“ ever, this omission, which considered in itself is ex- 
“ tremeJy important, does not admit of any damages or 
“ costs being adjudged to the claimantsthe sentence 
then proceeded to decree the capture of the Minerva 
“ unlawful and null,’* and to reject the claim preferred 
by the captain respecting any damages, costs, and indem¬ 
nities whatsoever. 

The jury found a verdict for the Plaintiff. 


1807. 


Simsti 

v. 
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A rule nisi for a new trial having been obtained on a 
former day, - 

Best and Marshall Seijts. were this day called t^»on by 
the Court to support the rule. They contended, that 
foreign prize courts have the same right to decide upon 
the regularity of a ship’s papers*, and mould their judg¬ 
ment according to the conclusions they eome to upon 
that fact, a9 they have to decide upon the neutrality of 
the ship itself; and that it appeared from the last sen¬ 
tence, that though by procuring fresh papers from Dant - 
tic the court of appeal was satisfied, still at the time of 
the capture the Minerva had not on board all her papers 
regular; and that in consequence the court of appeal had 
refused to give costs and damages upon the reversal of 
the former sentences. They also argued, that under a 
warranty of neutrality the assured was bound to furnish 
himself with all such papers as secured his ship against 
the attacks of any belligerent power, even though the 
necessity of having such papers should be founded on 
partial ordinances; and for this they cited Barzillaj/ v. 
Lewis, Park. 358., where Lord Mansfield , on a warranty 
of “ Dutch property,” said, w the warranty meant that 
the ship was Dutch , to the purpose of being protected." A nd 
again in the same case, “ in every war the belligerent 
powers make particular regulations for themselves, which 
being no part of, or perhaps repugnant to the law of na¬ 
tions, do not bind other states; but other states, though 

not 
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not bound by theta, must take notice of them for their 
own lafety. In this case the insured warranted the ship 
to be Dutch , and they knew they must conform to the 
marine regulations of Frattce They urged that the 
dame principle was adopted by Sir Wm. Grant in his 
judgment on the case of Kindersley v. Chace. 

Shepherd and Lens Seijts. contra . 

Sir James Mansfield Ch. J. In this case the Minerva 
was proved to be a Dantzic ship, and she was also proved 
to haup had on board at the time of the capture all the 
papers ever carried by Dantzic ships. However she was 
taken into a French port by a cruizer of that nation; and 
this action is brought to recover the loss sustained by the 
assured in consequence of that capture. The underwriters 
are clearly liable, unless they can shew that the capture 
arose from some default of the assured; but they contend 
they are not liable, because the sentence of restitution 
has refused damages and costs to the assured. The result 
of the sentence of the tribunal de Cassation is, that the 
Minerva was proved to be neutral; but because she was 
not documented according to the ordinances of France , 
though she was documented according to the laws of na¬ 
tions, therefore damages and costs were not allowed. 
The precise ground of the refusal to allow costs and da¬ 
mages is, that the muster-roll did not express the place of 
nativity of the crew, which was required by the French re¬ 
gulations. Then the first question will be, whether a ship 
warranted as this is, and sailing from the port of Dant¬ 
zic, documented according to the law of nations, ought 
also to be documented according to all the private regu¬ 
lations of all the belligerent powers ? In Mayne v. Walter 
(Park 362.) Lord Mansfield put all private regulations of 
belligerent powers out of the question, saying they could 
have no effect unless known. If therefore we were to stop 

here, 
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here, there would be an end of the present case, for it 
does not appear that the regulation referred to in the French 
sentence was known at Dantzic. But let us consider the 
general question. Prize or no prize ought t6 be decided 
by the law of nations, and that law must be collected 
from the writers upon the subject, and from the treaties 
existing between nations. In Barzillay v. Lewis non- 
compliance with the provisions of the treaty of Utrecht , 
by a ship warranted Dutch , was held to be fatal, because 
the provisions of that treaty were part of the law of na¬ 
tions between the Dutch and the French , by whom the 
capture was made. It has lately been under considera¬ 
tion whether the sentences of courts of admiralty ought 
to be impeached, though founded on very wicked rea¬ 
sons ; and it is now decided, that the question of prize 
or no prize, though foolishly reasoned by fhe court of ad¬ 
miralty, is nevertheless concluded by their judgment. 
Be the premises upon which that judgment proceeds 
what they may, yet if it decides the ship to be lawful 
prize that question cannot again be agitated. No ques¬ 
tion has ever arisen as yet with respect to the refusal of 
a piize court to allow damages and costs, as discharging 
the underwriters from their liability; and indeed it would 
be very odd if such a refusal could discharge them. It is 
a matter of mere discretion in the Court. In this case 
the refusal to allow them is founded on two private ordi¬ 
nances of France , not shewn to be within the knowledge 
of the people of Dantzic , and therefore the refusal of the 
French court can afford no ground for holding the under¬ 
writers released from their engagement to pay. Indeed 
l see no reason for extending the doctrine of the conclu¬ 
siveness of sentences of courts of admiralty. 


1807. 

SlFFKEN 

V. 

Lr.c. 


Heath J. I am of the same opinion. The conclu¬ 
sive effect of the sentence of condemnation is now settled; 
why then is not the same effect to be given to the sentence 

ot 
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of acquittal ? As to the refusal of damages and costs, that 
is merely accessary to the main point in dispute, and a re¬ 
fusal only of a part of the prayer of the appellant, which 
if granted would not be part of the sentence on the ques¬ 
tion of prize. 


Rooke J. I am of the same opinion. The question 
of costs is quite distinct from the question of prize. 


Chambre J. If the French court had expressly de¬ 
cided that they refused damages and costs because the 
Minerva had not the proper papers on board for the voy¬ 
age, we might perhaps have been bound by such a finding. 
But it appears from the sentence that they refused da¬ 
mages and costs, because the Minerva had not complied 
with French ordinances.. The refusal therefore was a 
mere arbitrary act of the court. 


Rule discharged 
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Doe, on the Demise of John Godfrey Lush¬ 
ington, ----- Plaintiff. 


June I (JLll. 


versus 


Richard Lord Bishop of {jAndaff, Sir Stephen 
Lushington Bart., Mary Lushington, Widow, 
Edmund Henry Lushington, Henry John Lush¬ 
ington, Stephen Rumbold Lushington, James 
Lane Lushington, and Charles May Lushing¬ 
ton, Esquires, - Defendants. 


rrMIIS was an ejectment brought in pursuance of a di- a testator hav- 
rection in a decree of the Court of Chancery in or- ,n s devised * lis 
der to ascertain whether the devise in the will of the Rev. rec0 * e ,. y t ^ re of 
James Stephen Lushington , of the date of the 26th of in which, as well 
Dec. 1794, of the manor of Rodmrrsham , alias St. John's a ® 1,1 ll1 ^ decdt0 
Hole , with the appurtenances, and of the several lands, t0 tJle pra!C j pef 
hereditaments, and premises, situate at Rodmersham , the tenant was 
Bapckild , Murston, and Tong , and of the rectory appro- reafnam^being 11 * 
priate of the parish church of Rodmersham , with the ap- Edmund. In cject- 
purtenances, and the tithes, obventions, oblations, pen- rae,,t by the I,eir 
sions, and portions to the 9aid rectory belonging, had been devtsec^'held ^ 
revoked, and whether any and what part thereof were of that the recovery 
gavelkind tenure, or descended according to the rule of was 8 ood b y 
the common law. tta , ttstator 

At the trial before the Lord Chief Baron at the last all persons claim* 
assizes for Kent , the jury found a verdict for the Plaintiff ,n s h,m \ 
for one-sixtli part of all the premises in question, except therefore was re- 
the rectory, and for the whole of the rectory, subject to vokod thereby, 
the opinion of the Court on the following case.-The 

Rev. James Stephen Lushington , at the time of making belonging to one 

of the dissolved 

monasteries, having been granted by Henry 8. to a layman to be holden in fee by knight's 
service in capite; held that the lands were descendible according to the custom of gavelkind, 
but the tithes according to the common law. ! 

and 
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and publishing his will and of his death, was seised in fee 
simple of the manor, land, premises, and rectory in 
question. By his will duly executed and attested, of 
the 26th Dec. 1794, the said Rev. James Stephen Lush¬ 
ington devised all his manors, messuages, land, tenements 
and hereditaments, situat#in the several parishes of Rod- 
mersham, Bnpchitd , Milton, Swnde, Murston, King's 
North, Mersham, Sevington , and Tong , in the county of 
Kent, or elsewhere in the county of Kent, with the appur¬ 
tenances, whereof or wherein he had any estate or inte¬ 
rest in possession, reversion, remainder or expectancy 
which he had any power to dispose of (other than what 
was customary or held by copy of court-roll) unto his wife 
Mart/, the Lord Bishop of Landnff, Sir Stephen Lushing¬ 
ton, Bart., and Edmund Henry Lushington, their heirs, 
executors, administrators, and assigns, upon trust for sale, 
and to apply the produce unto and tor the benefit of his 
younger children, William John, Stephen Rumbold, Hes¬ 
ter Paulina, Dorothy Christian, James Lane, and Charles 
May, in equal proportions. In Hilary term 1801 a com¬ 
mon recovery was suffered of all the premises in question, 
in which George Ellis appears to have been demandant, 
Edward Henry Lushington tenant, and the said James 
Stephen Lushington vouchee. On the 17th June 1801 the 
testator died, leaving the Plaintiff Thomas Godfrey Lush¬ 
ington his heir at law, and the said Thomas Godfrey, Ed¬ 
mund Henry, William John, Stephen Rumbold, James 
Lane , and Charles May, his heirs, according to the rule of 
gavelkind descent; all the lands and premises in question, 
except the rectory and tithes, arc of gavelkind tenure. But 
it was contended on the part of the Plaintiff, that the rec¬ 
tory and tithes descended to him as heir to the testator ac¬ 
cording to the rule of the common law, and are not, as al¬ 
leged by the Defendants, subject to the custom of gavel¬ 
kind. On the part of the Defendants it was submitted, 
that the tenant to the prascipe in the recovery in Hilary 

terra 
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term 1801 was misdescribed, being called Edward Henry 
Lushing ton, and his real name being Edmund Henry 
Lushington , which vitiated the recovery, and that the de¬ 
vise in the will stood unrevoked. To shew the misnomer 
of the tenant to the •praecipe they produced indentures of 
lease and release of the 11th and 12th February 1801, the 
lease expressed to be made between the said Rev. James 
Stephen Lushington of the one part, and Edward Henry 
Lushington , Esq. of the Middle Temple , London , of the 
other part, and the release being of three parts, expressed 
to be made between the said James Stephen Lushington of 
the first part, the said Edward Henry Lushington of the 
Middle Temple , Esq. of the second part, and George Ellis, 
Gent, of the third part, whereby the said manor of Rod • 
mersham and other the premises comprised in this eject¬ 
ment (being part of the hereditaments and premises 
devised as hereinbefore mentioned by the will of the said 
Janies Stephen Lushington) were by him the said James 
Stephen Lushington granted, bargained, sold, released, 
and confirmed to the said Edward Henry Lushington , (or 
mentioned so to be,) to hold unto the said Edward Henry 
Lushington and his heirs, to the use of the said Edward 
Henry Lushington and his heirs, to the intent that the 
said Edward Henry Lushington might become a good and 
perfect tenant, so that one or more good and perfect 
common recovery or recoveries, with double voucher, 
might be had and executed; wherein the said George 
Ellis was to be demandant, the said Edward Henry Lush¬ 
ington tenant, and the said James Stephen Lushington 
vouchee; and which said recovery or recoveries it was 
thereby declared should enure to certain uses therein 
expressed. They then proved that Edmund Henry Lush¬ 
ington, mentioned by the testator in the said devise, one 
of the sons of the testator, a Defendant in this cause, and 
then present in court, was the person named in the 
abovementioned deeds and recovery Edward Henry, and 

that 
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that he was the person who appeared at the bar of the 
Court of Common Pleas as tenant; that he was of the 
Middle Templets described in the indentures of lease and 
release, and that there was no person of the name of 
Edward Henry Lushinglon a member of that society. 
That the said Edmund Henry executed the said deeds by 
signing E. //. Lushing ton only; that he was baptized by 
the name of Edmund ; that in the entries of his admission 
at Queen's College , Cambridge , and the Inner Temple , he 
was named Edmund; and that he was never known, nor did 
he ever pass by the name of Edward Henry Lushington . 

In support of the claim of Thomas Godfrey Lushington 
to the whole of the rectory, it was proved that the said 
rectory and church of Rndmersham , and all lands, tene¬ 
ments, glebe, tithes, oblations, and other rights, commo¬ 
dities, emoluments, and appurtenances whatsoever there¬ 
unto belonging in the said county of Kent , were parcel of 
the late preceptory or commendatory of West Peckham in 
the same county of Kent , and belonged to the priory or 
hospital of St John of Jerusalem in England; and that 
upon the dissolution of that hospital they were given and 
granted by King Henry the eighth to John Pordage his 
heirs and assigns for ever, as fully, freely, and entirely, 
and in as ample manner and form as the late prior of the 
said late hospital of St. John of Jerusalem in England , or 
arv one or more of his predecessors in the right of that 
priory at any time before the dissolution of the same, or 
before that priory came to the Crown, held and enjoyed 
the same rectory and tithes; to hold of his said majesty, 
his heirs and successors in capite , by the service of the 
twentieth part of a knight’s fee. 

The questions for the opinion of the Court were, 
whether the evidence of the misnomer of the tenant to 
the praecipe was rightly admitted; and if rightly admitted, 
whether such misnomer prevented the recovery of Hilary 
term 1801 from revoking the devise of the premises com¬ 
prised 
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prised in the said recovery: and whether the rectory and 
tithes of Jiodmersham were subject to the custom of ga¬ 
velkind, or descended according to the rule of the com¬ 
mon law. 

If the Court should be of opinion that such evidence 
ought not to have been received, or being received that 
it did not prevent the recovery from operating as a re¬ 
vocation of the devise of the premises, the verdict to 
stand for the lessors of the Plaintiff for the entire rectory, 
provided the Court should think that it was not subject 
to the custom of gavelkind; and if the Court should be of 
opinion that the rectory was subject to the custom of gavel¬ 
kind, then for only l-6th of the rectory : and as to the 
rest of the premises in the declaration, the verdict to be 
for him for l-(ith part of such premises. If the Court 
should be of opinion that such Evidence ought to have 
been received, and that it did shew that the recovery did 
not operate as a revocation of the will, then a nonsuit to 
be entered. 

This case w r as twice argued, first in Trimly term 1805, 
by Best Serjt. for the lessor of the Plaintiff, and Bayhy 
Serjt. for the Defendants ; and again in Trinity term 
1807, by Williams Serjt. for the former, and Slap he) d 
Serjt. lor the latter. 

Arguments for the lessor of the Plaintiff. The fir»t 
question is, whether the misnomer of Edmund Henry 
JjUshington in the conveyance to the tenant to the prcecipe, 
and in the recovery will affect the validity of the reco¬ 
very ; the second, whether supposing the recovery to be 
invalid, it will operate as a revocation of the will; and 
the third, whether the rectory be descendible according 
to the custom of gavelkind. 1st, In this case all the 
parties to the recovery are estopped from saying that the 
name is Edmund; for the judgment iu a common reco¬ 
very is of equal force with .a judgment in un adversary 
suit. Pigott on Recox. 123. Cruise cn Recox. sect. 248. 

Bull 
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Bull v. Wyatt, Cro. Car . 388. And it was holden by 
Scrope J. that where a fine was levied to R. and S. his 
wife, (her real name being J.) remainder to the right 
heir of R. ; that the son of R. by a former wife was 
estopped in an assize brought against J. from saying that 
her name was J . when his father was joined in the fine 
levied to her by the name of & Bro. Abr. tit. Estoppel , 
113. Feoffment de Terres , 20. Fines Levy de Terre , 117. 
Fine and recovery are mentioned as matters of estoppel, 
Co. Lit. 352. a. So in the case of Henriques and others v. 
The Dutch WesUlndia Company, in Error, 2 Ld. Raym . 
1535. which was a scire facias upon a recognizance of 
bail, it was holden that the Defendant was estopped by 
his recognizance from saying that the Plaintiffs were not 
a corporation. In 2 Leon. 11 .pi. 17. where a lease was 
made by indenture to begin after the expiration of a lease 
to D., the lessor in an action of covenant by the second 
lessee said, that there was no such person in rerum natura 
as D. ; but he was holden to be estopped. To the same 
effect is Plowd. 421.434. With respecfto records, though 
a party may be admitted to aver matters which are con* 
sistent therewith, he shall not be allowed to allege any 
directly contrary to them. Ilynde's case, 4 Co. 71. 6. 
Therefore if a man levy a fine of my lands, I am bound. 

1 Rol. Abr. 86’3. Estoppel, pi. 2. Or if a man be vouched, 
and a stranger appear and acknowledge the action, this 
shall bind, pi. 4. All parties and privies in blood and in 
law are bound by an estoppel. Co. Jj§t. 352. a. b . And 
jn Trevivan v. Lawrence, 1 Salk. 276. the Court held 
that an estoppel binds not only parties, but all who claim 
under them; and that they run with the land. But ad¬ 
mitting that ttife Defendants are at liberty to shew that 
the name is Edmund and not Edward, yet the variance 
will not affect the recovery. There is no confusion or 
ambiguity patent upon the face of the deed or recovery. 
The ambiguity is latent, and must be raised by evidence; 

m 
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in which case it may also be explained by evidence. Am - 
biguitas verborum latens verifcatione facti suppletur , nam 
quod ex facto oritur ambiguum verificatione facti tollitur . 
Bacon's Maxims , 25. In the present case the evidence 
clearly shews that the person described can apply to no 
one bnt the tenant in the recovery. Constat de persond. 
In Dr. Ayray's case, II Co. 20. b . 21. a. it is said, that if 
a person be so described that he may be certainly known 
from other persons, the omission, or in some cases the 
mistaking of the name of baptism, shall not avoid the 
grant; as in case of a grant by Richerus , abbot of W.> 
where his name was Richardus; of a grant Margaretas 
uxori su&, where the name was Margery ; and Mariott 
uxori suae , where the name was Marion. And it is said, 
2 Bacon's Abr. 651. that if there be sufficient shewn to 
ascertain the grantor and grantee, and to distinguish them 
front all others, the grant will be good. 2dly, Supposing 
the recovery to be invalid, yet it operated as a revocation 
of the will of James Stephen Lusliington the vouchee : 
for however inoperative it may have been in barring the 
issue in tail or the remainders, yet it was good against 
the person who suffered it. Thus in Lord Say and Seale 's 
case, 10 Mod. 45. it is said, common recoveries, al¬ 
though there are no tenants to the praecipes , are good by 
way of estoppels against the parties who suffer them, 
though not against remainder-men, strangers, Sfc. To 
this effect also is Buckler's case, 2 Co. 55. Webb v. Hill , 
Cro. Eliz. 21. And this is admitted in Pigott on Recov. 
32. And though imperfect, the recovery sufficiently 
manifested an intent to dispose of the estate devised, and 
therefore revoked the will. Thu6 if A. having made one 
will devise to a parish or corporation by a second will, 
the latter, though void, revokes the first, 1 Rol. Abr . 614. 
Devise , Revocation , O. pi. 4. So a feoffment without 
livery, a grant of a reversion without attornment, and a 
bargain and sale without enrolment. 1 Rol. Abr . 615. 
Vol. JJ. JV1 m Devise , 


1807. 

Doe dem. 
Lushington 
v. 

The Lord BU 
shop of 
Landaff 
and Others. 



498 


CASES in TRINITY TERM 


J807^ 

Doe dem. 
Lushington 


». 


The Lord Bi¬ 
shop of 
Landaff 
and Others. 


Devise , Revocation , P. pi. 4, 5, 6. In none of these cases 
does the estate devised pass out of the testator, and yet 
they have been deemed revocations, on the ground of the 
intent manifested by the testator. This principle is fully 
considered in the cases, Beard v. Beard , 3 Atk. 72. Spar¬ 
row v. Hardcastle , 3 Atk. 803. Brydges v. Duke of Chan - 
dos , 2 Ves. jun. 417. 3dly, The rectory, though situated 
in Kent, is descendible according to the rules of the 
common law. In Robinson on Gavelkind , p. 86. it is said 
that M parsonages, tithes, &c. that came to the Crown by 
the statutes for the dissolution of monasteries, &c. are 
made by those statutes and that of 32 //. 8. c. 7. in the 
hands of laymen temporal inheritances, and husbands 
may be tenants of them by the curtesy, and wives en¬ 
dowed of them/* Co. Lift. 159. u Upon which may 
possibly arise a question of some importance, whether 
tithes impropriate issuing out of gavelkind lands shall 
descend to the eldest son, or go according to the custom 
of the lands out of which they arise. And the like doubt 
may be made concerning dower and tenancy by the 
curtesy. But it will be very difficult to maintain that 
these new inheritances can be directed or controuled by 
the custom, since they are within time of memory duties 
merely ecclesiastical, collateral to the estate of the land, 
and are no part of the old lay fee.” Then after saying, 
“ that he could find no case in the books in point to 
this question (possibly because never accounted a diffi¬ 
culty) save one,” the author refers to a case in Hughes' 
Abr. Mich. 10 Jac. 1 . where it was determined that 
tithes arising out of a manor which was borough English 
should go to the eldest son; “ because tithes do not come 
naturally of the land, but by manual occupation; and also 
of common right tithes are not an inheritance descendible, 
and by the statute of monasteries it is only that they are 
descendible to heirs.” It is clear that the rectory in ques¬ 
tion, during all the time that it continued in the hands 

of 
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of the hospital of St. John, as well as in the hands of the 
king, was not descendible according to the custom, and 
partible among all the sons. And as soon as it was 
granted by the Crown, it was granted upon a tenure, 
namely knight service, to which the customs of gavelkind 
do not apply, that custom being “ confined to tenements 
of soccage tenure,” as appears from Robinson , p. 87. 

Arguments for the Defendants. 1st, The deed to make 
a tenant to the praecipe is void on account of the mis¬ 
nomer. It is true, that where a grant is made to a person 
by his name of office, or dignity, or to a woman as 
the wife of J. S., and the Christian name is but an 
adjunct, a mistake in the Christian name will not vitiate 
the deed. Co. Lit. 3. But in other cases it will. Thus 
in the Comment upon Bacon 1 s 24th Maxim : M If I grant 
lands to J. S.flio ct hcendi G. 8., and it be true that he 
is the son and heir of G. S., yet if his name be Thomas it 
is a void grant.” It is indeed said in Shepherd's Touch¬ 
stone , 236. that a grant to Alfred Fitzjames by the name 
of Ethelred Filsjames is good; and Bro. Abr. Confirma¬ 
tion , 30. is referred to; but it appears from the note in 
Brooke that the grant was holden void on account of the 
misnomer. The rule however i6 correctly stated in 
Shepherd's Touch, thus : “ Where a grant doth intend to 
describe the person of the grantee by his proper name, 
and doth omit or mistake his Christian name or sirname, 
there for the most part the grant is void, unless there be 
some special matter to help it, as in the case before,” re¬ 
ferring to the addition of dignity or office. In the pre¬ 
sent case there is no such description in the deed; and the 
appearance of the party at the bar amounts to no more 
than signing the deed, and only identifies the person. 
There are many cases in which deeds have been holden 
void because signed by a wrong name, where no estoppel 
could take place: such is the case of Field v. Winlow , 
Cro. Eliz . 897. where the Plaintiff declared that the De- 
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fendant James by the name of John bound himself, and 
it was holden on demurrer that the action lay not, for 
John could not be James. To the same effect are Wat- 
kins v. Oliver , Cro. Jac. 558. Hickman v. Shotbolt , 
Dyer, 979. b. Clark v. Istead , 1 Lutw. 894. and Maby 
v. Shepherd^ Cro. Jac. 640. In the latter case an action 
was brought against John , the executor of Edmund Shep¬ 
herd f, and the bond set forth was said to be the bond of 
Edmund , but it appeared that he was called Edward in the 
bond; and though it appeared that he signed by the 
right name Edmund , judgment was arrested. The reason 
constantly assigned is, that a man cannot have two 
Christian names; and this principle is recognized and 
acted upon, and the preceding cases considered in Evans 
v. King , Willes , 554. The various cases in which an 
estoppel has been allowed shew, that but for the estoppel 
the deed would have been void ; for it is the essence of 
an estoppel to help those whom the rule of law would 
operate against. And it is expressly said in Panton v. 
Chowles , Moore , 897. where a woman named Eleanor had 
released by the name of Ellen, that the jury were right, 
on non est factum , in finding that it was not her deed, 
and that if the special matter had been found the Court 
must have holden the same; and that the party could 
only be aided in those cases where he might take advan¬ 
tage by estoppel. Here there is no ground for an estop¬ 
pel. “The Defendants do not claim under the recovery: 
and if they ought to be estopped from disputing it be¬ 
cause they claim under the will of the vouchee, an easy 
answer might have been given to many of the cases which 
occur in the books, where the question has been whether 
a lessee under a second lease granted by a corporation in 
their right name, should prevail against a lessee or grantee 
under a former deed made by a wrong name. Such are 
the cases of Croft v. Howell, Plowd. 536 . Button v. 
Wrighlman,, Popham, 56. Here the question is, whether 

the 
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the will operates upon these lands; and if the deed to 
make a tenant to the precipe conveyed nothing, the 
estate remained in the testator, and the will operated. 
2dly, There are two grounds of revocation; one i9 an 
intention manifested to revoke, and another is a change 
of the estate. Roe d. Noden v. Griffiths, 4 Burr. 1960. 
In the cases cited of a bargain and sale without enrol¬ 
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ment, and a feoffment without livery, the testator had 
done every thing in his power towards making a convey¬ 
ance; he had taken the inchoate steps which he had 
authorized another to perfect. 8 Vin. Ahr. 135. ’But 
here the deed was void ah initio. The cases in which a 
recovery has been deemed a revocation, do not depend 
upon intention, but upon the pqsitive rule of law, which 
requires that the estate devised should continue in the 
testator; here the estate was not taken out of the testa¬ 
tor, and therefore the will wa3 not revoked. 3dly, The 
custom of gavelkind is the common law of the county of 
Kent ; and all lands whatever lying in the county of Kent 
shall be presumed to be of the nature of gavelkind till the 
contrary be made to appear. Robinson , Gavel. 44. Ran - 
dall v. Riddal, 3 Keb. 165. 214. It lies therefore upon the 
other side to shew that tithes are not subject tothecnstom. 

A rent-charge granted out of gavelkind lands within time * 
of memory follows the nature of the lands. Robinson, 79. 
et seq. And if so, why should not tithes, when they 
come into lay hands ? There are many documents re¬ 
ferred to in Selden on Tithes, cap. 13. which shew that 
infeudations of tithes existed in the hands of laymen in 
England long pvior to the statute of monasteries: and 
that they were common in other countries at a very early 
period appears from the same book, cap. 6. s. 4. If then 
these tithes might have been in lay hands previous to 
their consecration, it ought to be shewn that they never 
were descendible according to the custom; otherwise the 
custom, which is the common law of Kent, must be taken 

to 
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to extend to them. And if they were ever descendible 
according to the custom, neither the transfer of them to 
a corporation, nor to the crown, nor the subsequent 
grant of them to be liolden by knight service, will alter 
the descent; though that descent was suspended while 
they remained in the hands of the hospital and of the 
crown, liobinson , p. 62. 65. et seq. 


On this day the opinion of the Court was delivered 

b y 

Sir James Mansfield Ch. J. It was extremely pro¬ 
per that this case should be fully argued, as it has been. 
But after considering it, and attending to all the autho¬ 
rities referred to, and the argument, it does not appear 
to me to involve any very difficult question. The case 
turns upon tile effect of the recovery which has been 
suffered. That a recovery, suffered by a testator after 
having made his will, is in general a revocation of the 
will, it is now too late to dispute. How it first came to 
be so decided it is not very easy to guess. Different rea¬ 
sons have been given in different cases. In Disier v. 
Disier , 3 Lev. 108. where tenant in tail suffered a reco¬ 
very for the purpose of giving effect to his will, the 
• Judges held that it was a revocation; and the reason 
given was, that the estate was changed by suffering the 
recovery. And that being the case of an estate tail, the 
estate certainly was changed ; as was determined after¬ 
wards in the great case of Marlin v. Strac/ian (a), where 
tenant in tail by purchase secundum formam doni , with a 
reversion in fee by descent, both ex peirte maternd , having 
suffered a recovery to the use of his own right heirs, it 
was resolved that the estate should descend to his heirs 
ex parte poternd. But how a recovery of an estate in fee 
changes the estate it is difficult to say. So, however, it has 


(a) 1 TVih . 2. 66 . t * tnt . 1173- 4 Bro . P . C . 486 . 

been 
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been decided: and that it does put an end to a will can¬ 
not now be controverted. The reason given in scftie 
modern cases for such operation of a recovery is, that it 
shews an intention in the testator to revoke his will. 
But to me it appears very difficult to find out such inten¬ 
tion. The only meaning of suffering a recovery is, that 
a doubt has been raised by some lawyer whether the reco- 
veror has an estate in fee. In Marwovd v. Turner , 3 P. 
Wms . 165. the reason given is, that it shews an intention 
in the testator to give the estate to his heir. And in Par¬ 
ley v. Parley , 3 Wils. 13. the same thing is said. If that 
were the true reason, it would afford a very important 
consideration in deciding one of the questions made in 
this case, namely, whether supposing the recovery not 
good, it would still operate as a revocation. But this 
question it will not be necessary to decide. As to the 
first point, whether the recovery is to be considered as a 
good recovery, after looking into all the cases, and con¬ 
sidering the argument, we are of opinion, that for this 
purpose it is a good recovery. A recovery has all the 
forms of a real adverse suit. A writ against the tenant, 
the appearance of the tenant, a count against the tenant, 
voucher of the person who conveys to the tenant, and 
voucher over; then judgment is ultimately recovered,by 
the demandant, and a recompence in value recovered 
from the last vouchee. If this were a rpal suit, it would 
be clear that the estate which was the subject of devise 
and of the suit was gone, and a recompence in value sub¬ 
stituted. If therefore this were a real suit, we could not 
doubt of its operation in revoking a will. But this in fact 
is not a real suit, but a fictitious one. The whole foun¬ 
dation however upon which these recoveries have pro¬ 
ceeded is, that the judges could not see that they were 
fictitious. As to the point then now under considera¬ 
tion, whether this be a perfect recovery, there is no doubt 
that in an adverse suit the tenant iu fee could not falsify 

the 
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the recovery for want of a tenant to the praecipe, when 
he himself by entering into the warranty had admitted it. 
By that very act he admits on record that there is a te¬ 
nant to the praecipe; and having done so, he is estopped as 
every man is by every material admission which he makes 
on record. To this effect is the case of the recognisance to 
a foreign corporation mentioned in Lord Raymond (a), 
and many others under the title estoppel in the books, 
The only answer given to this point was, that a common 
recovery is not an adverse suit. But the courts have al¬ 
ways considered these recoveries in the same light as if 
they had been adverse suits. Pigott Recov. ( b ) when treat¬ 
ing of common recoveries, says, a tenant in fee suffering a 
recovery is estopped, and cannot say that there is no te¬ 
nant to the praecipe , for he has admitted it on record. I 
do not mention all the ca'ses on the subject. They are 
mentioned in Pigott , and in the several abridgments. 
The decision of the judges has been, with respect to the 
point now under consideration, that no distinction is to 
be made between a real adverse suit, and such a suit as 
this, which is called a common recovery. We are there¬ 
fore of opinion that the tenant in fee is estopped by what 
appears upon this record, and if living could not say that 
there is no good tenant to the praecipe. If then he 
would be estopped, every person claiming under him 
must be estopped also. As to this, it can hardly be ne¬ 
cessary to cite cases. If A. be estopped by a recovery in 
such a manner as to make it good against himself, it must 
be good against those who derive title under him. In the 
case of Trcvivan v. Lawrence , 1 Salk. 276. it was laid 
down, that if a man make a lease by indenture of /)., in 
which he hath nothing, and after purchases D. in fee, 
and after bargains and sells it to A. and his heirs, A. 
shall be bound by this estoppel; and that where an 


(a) Henriques v. D. W. Ind. Cotn- (6) P, 123. 

pony, £ Ld. Ruym. 1535. 
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estoppel works on the interest of the lands, it runs with 
the lands into whose hands soever the land comes. There 
is another case mentioned in Pollexfen (a) y which refers 
to Bradstock v. Scovell , Cro. Car. 434. There it was de¬ 
termined, that if the eldest son of tenant in tail levy a 
line with proclamations in the life of his ancestor, and 
die without issue, living his ancestor, it shall not bar the 
second son, for the second son need not name him in a 
formedon in descender ; but if the eldest son had survived 
his ancestor, the second son would have been barred. 
In like manner a devisee in a will must be estopped: for 
he claims through the testator who is himself estopped, 
and who could not give a better title to another than he 
had himself. For these reasons we think that the reco* 
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very, as tar as respects this matter, is a good recovery, and 
that the will is thereby revoked. If we are right in think¬ 
ing the tenant in fee estopped, it is unnecessary to consider 
the question respecting the admissibility of evidence; for 
no evidence could be heard. It is equally unnecessary 
for us to consider the other question as to the effect of the 
recovery, supposing it to be bad for want of a tenant to 
the praecipe. But on this point I will just observe, that 
it would be very difficult to say that this recovery, even 
though defective, did not amount to a revocation of the 
will. In the modern cases which 1 have alluded to, an 
intention to revoke has been presumed from the act of 
the testator; and if that be the true ground of holding 
a recovery a revocation, certainly the intention musfr be 
presumed as strongly in this case as in any. That the 
recovery was intended to be perfect no man can doubt. 
When the tenant in fee, who was the owner of the 
estate, conveyed it, he intended to make a perfect reco¬ 
very ; and if he did, it is difficult to distinguish the case 
from a feoffment without livery, or a bargain and sale 
without enrolment. They all shew an intention to part 


(«) p. 61 . 
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with the estate, though the act is not perfect. The rea¬ 
soning in these cases seems to apply very strongly to the 
case of a defective recovery: but it is not necessary to 
determine that question. Having decided that the will 
is revoked, a subsequent question arises, how the premises 
are to descend. The case does not point out any distinc¬ 
tion between the different parts of the rectory, but we 
suppose that it consists partly of land and partly of 
tithes (a); for it is very improbable that there should be 
a rectory without some land. With respect to any land 
which may belong to the rectory, it will fall under a 
different consideration from the tithe. It is said, that 
the land is not to be considered as descending according 
to the custom, because it had been long in the hands of 
an ecclesiastical corporation; and that in ancient times the 
land might not have been gavelkind when it first came to 
this body. But I think that it is impossible to distinguish 
the lands belonging to this rectory from other lands in 
Kent. The law of gavelkind is unlike other customs. 
It is not good if it begins only just before the reign of 
Richard the First. This custom existed long before any 
such customs, and almost before any history. In some 
places it is called the common law of Kent. In Co. 
IAt. 140. it is said, that the descent of land in Kent by 
gavelkind is of common right. The real history of the 
custom in Kent is, that the Conqueror granted to the 
people of Kent their pre-existing rights; having made a 
convention with them by which he permitted them to re¬ 
tain their ancient laws and customs. The descent by 
gavelkind was probably the rule of descent throughout 
the whole kingdom. Robinson gives a general history of 
the partible inheritances. Why females were excluded I 
cannot tell. In the time of the Saxons the natural mode 
of inheritance prevailed. Though from long habit we 


(a) It was said at the bar, that there was no land annexed to the rectory. 
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are accustomed to consider the eldest son as entitled, there 1807. 
is nothing in the laws of nature, or in the relation be- x ~^v***** / 

tween a father and his children, which gives the eldest Lominctow 
son any right over his brothers and sisters. It is more v. 
natural that the estate should go to all the children after The Lord Bi- 
the death of the father. Spelman treats this custom as Landaff 
having been the general law of the kingdom. In Selden's and Others. 
Analecta Anglo-Britannica (a), in the second volume of his 
works, an account is given of the conquest and of the 
reigns shortly before. The common story of the Kentish 
men marching against the Conqueror in great numbers 
covered with boughs, and appearing like a moving wood, 
is there related, and the convention made with the Con¬ 
queror, by which they were per.mittcd to retain their an¬ 
cient laws and customs, is thus spoken of, Jllcesas hinc 
patrias retimierunt consuetudines illamque imprimis <juam 
leges Anglorura municipahs Gavelkind nominanl , quor in 
toto regno , ante dueis adventum frequens et usitata fait , 
posted coder is adempta (sed privatis quorundum locorum 
eonsuetudinibus alibi posted regerminans) Cantianis solum 
ex hae Stigandi et Egelfini armata intereessione inlegra et 
inviolala remansit (b ). Spelman in his Glossary, race Ga¬ 
velkind, calls the custom JPrisca Anglo-Saxouum consue- 
tudo e Germania delata, and supports his conjecture re¬ 
specting its origin by a passage from Tacitus (c); TIu’- 
redes suecessoresque sui cuique liberi / in which however 
no distinction is made between male and female. This 
very learned man and great antiquarian, as well as every 
other writer who looked into the subject, has considered 
this custom as part of the ancient law' of Kent reserved to 
the Kentish men at the conquest. That being the general 

(it) Cap. vii. sooengG tenure till the reign of 

(b) It is to be observed, that K. John. p. ‘Jil — 2(j. 

Robinson considers the rule of par- (c) !)>' Moribus Germanorum , cap. 
tible inhentance to have remained 20. 
at the common law applicable to 

law. 
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law, the appropriation in subsequent times of any portion 
of land to a religious house will not alter its nature. 
While in possession of the house, it could go to no child¬ 
ren; but as soon as it was given up by the religious 
house, and granted by the crown, it must have beqn 
holden according to its ancient tenure. The custom of 
gavelkind then attached, and amongst other things the 
descent to all the sons equally. That being so, I need 
not say more on this part of the case, than that land 
belonging to this rectory is not distinguishable from any 
other land, and if there be any in this case it will descend 
according to the custom. With respect to the tithes, 
they will fall under a different consideration. As it cer¬ 
tainly is now an established notion of law, that a layman 
was incapable of having any tithes until the dissolution 
of the monasteries, and that till that time tithes could 
only belong to the church, it is impossible that there 
could be any ancient descent with respect to them. 
They could not descend from ancestor to heir, because 
they could not be in the hands of any private individual. 
As to the tithes, therefore, they must descend entirely to 
the eldest son, according to flie rules of descent at 
common law. The lessor of the Plaintiff therefore will 
be entitled to one sixth of the land, and to the whole of. 
the tithes. 
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MaRGEREM V. MaKILWAINE. June 17th. 

i 

T HE declaration in this case having been delivered If Plaintiff take 

_ i n t 1 • 1 ., a pl° a ou * °f d* e 

on the 4 th of June , a plea was filed in the protho- 0 ffi ce and keep it, 

notary’s office on the 8th, which the Plaintiff took out of lie waves any ob- 

thc office and kept; but the plea having been pleaded in t0the P ,ea 

the name of a different attorney from the attorney by its having been 

whom the Defendant had appeared, and no order for pleaded by a new 

changing the attorney having been obtained, the Plaintiff any^rde^to 0 * 1 

on the 10th signed judgment for want of a plea. change the attor. 

ney. 

Best Serjt. having obtained- a rule to shew cause why 
this judgment should not be set aside, 

Shepherd Serjt. shewed cause, and contended that the 
plea was a nullity; and he cited The King v. IIorne i 
4 Term Rep. 549. to shew that taking proceedings out of 
the office is no waver of an irregularity. 

4 

But The Court (after consulting the officers) held that 
the Plaintiff by taking the plea out of the office, and 
keeping it, had treated it as more than a nullity, and there¬ 
fore made the 

„ Rule absolute.» 
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Bosanquet and Puller’s REPORTS, 
• ' 

And in tlie NEW REPORTS. 


A. 

ABATEMENT. 

See Additions. Common, No. 1, 
2. Estoppel, No. 2. Misnomer, 
No. 2, 3, 4. Pleading, ii- 3. 7. 
vii. 2. Practice, v. 21. Trial. 

1. A WRIT in debt may be abated 
-ti. in part, and stand good for 
the remainder. Pozsrell v. 1'uUcrion 
E. 41 6\ 3. ■ 2 B. Sf P. page 420 

2. If a plea in abatement contain 

matter which is in part abatement 
of the writ only, but conclude with 
a prayer that the whole writ may 
be abated, the Court may abate so 
much of the writ as the matter 
pleaded applies to. ibid. 

3. To an action on the case in the 
form of tort against one of several 


joint owners of a ship for not safely 
conveying goods which had been 
delivered to him by the plaintiff for 
that purpose, the defendant may 
plead in abatement that the goods 
weie delivered to him and his part¬ 
ners jointly, and that his partners 
are not sued. Poxecll v. Layton," 
' M. 47 G. 3 2 N. Ii.jjcge 365 

ACCOMPLICE. 

y 

See Larceny. 

* 

ACTION ON THE CASE, 

See Abatement, No. 3. Defama¬ 
tion. Market, 1. Nuisance. 
Pleading, i. 5, 6, 7. ii. 15, 16. 
v. 24. Ship, No. 4. Time, No. 2. 

1. An action on the case to recover 
damages against the lessor of the 

Plaintiff 
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Plaintiff in a vexatious ejectment is 
iy>t maintainable. Purton v. Hon- 
twr, H. 38 G. 3. 

1 B. S( P. page 205 

2. An action on the case will not lie 
again^ a party suing out a writ, if 
he neglect to countermand it after 
payment of the debt. Scheibel v. 
Fair bain and another . E. 39 G. 3. 

1 B. Sf P. 388 

3. At least, unless malice be averred. 

ibid. 

4. In an action for maliciously hold¬ 
ing to bail, it is uot sufficient to 
prove that the writ was sued out 
after payment of the debt, if the 
circumstances afford no inference of 
malice ; but in such case evidence 
of actual malice must be given. 
Gibson v. Chafers , E. 10 G. 3. 

2 B. Sf P. 120 

5. In an action on the rat»eforgiving 

a false character to a tradesman, 
whereby he was induced to trust an 
insolvent person, the Court hold 
that fraud was necessary to support 
the action, but set aside a verdict 
for the Flaintiff on payment of 
costs, though there were some cir¬ 
cumstances in the ca'-e from which 
fraud might be inferred, on a sus¬ 
picion rh»t the inquiry was made 
of the Defendant with a view to 
entrap him, and thereby obtain his 
guarantee for payment of the Debt 
contracted by the insolvent. Tapp 
V.Lee, E. 43 G. 3 . 3 B.SfP. 367 

«. An action on the case does not lie 
for permissive waste. Gibson r. 
Wells, T. 45 G. 3. 1 N. R. 290 

7. If A. fraudulently represent the 
circumstances of B. to be good, in 
order to induce C. to give him ere- 


dit, and add <( if he does not pay 
for the goods, I will,” an action 
may be maintained against A. for 
the misrepresentation, notwith¬ 
standing the addition of the pro¬ 
mise. Hamer v. Alexander , T. 46 
G. 3. 2 N. R. page 241 

ACTION, LIMITATIONS OF, 
See Limitations of Actions. 

ACTION PERSONAL. 

An action of covenant for not levying 
a fine is a personal action within 
the meaning of the 13 G. 3. c. 51. 
s. 1. which empowers the Judge to 
certify the Defendant's residence 
in Wales , if the verdict be under 
10/., in order that a nonsuit may 
be entered. Davies v. Jones , E. 
45 G. 3. 1 N. R. 267 

ACT OF PARLIAMENT, 

See Bankrupt, iii. 16. 

ADDITIONS, 

See Affidavit to hold to Bail, 
No. 27. Notice of Action. 

No addition having been given to the 
Defendant either in the recital of 
the writ or in the subsequent 
part of the declaration, the Defend¬ 
ant pleaded (he statute of additions 
1 H. 5. in abatement, and prayed 
judgment of the declaration. The 
Court held the plea a nullity, and 
gave leave to the Plaintiff to sign 
judgment. Gray v. Sidneff\ E. 
43 G. 3. 3 B. Sf P. 395 

ADMINISTRATION, 

See Executor and Administra¬ 
tor. 

ADMI- 
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ADMINISTRATOR, 

See Executor and Administrator. 

ADMIRALTY, 

See Evidence, ii. 35. Prize, No. 1. 

ADULTERY, 

See Baron and Feme, No. 1, 2.12. 
AFFIDAVIT, 

See Bail, ii. 11. Ejectment, No. 6. 

Practice, v. 17. 

1. A rule was discharged because the 

affidavit on which the rule nisi was 
obtained, was not entitled in any 
court,-the words <c in the” only 
being prefixed. Osborn v. Tatum. E. 
38 G. 3. 1 I?. Sf P. page *271 

2. An affidavit to found a rule for 

staying proceedings on a bail-bond, 
should be entitled in the action 
against the bail. Roberts v. Gid- 
dins , M. 39 G. 3. 1 B.Sf P. 337 

3. An affidavit to found a rule for 
setting aside an attachment against 
the sheriff, should be entitled, 
The King against the sheriff of 

-. Clempson v. Knox , M. 42 

G. 3. 2 B. P. 517. «i. 

4. The affidavit of acknowledgment of 
a fine made by one of the commis¬ 
sioners, in France , but not signed, 
appearing to be in the same hand¬ 
writing as his signature to the ac¬ 
knowledgment at the foot of the 
praecipe , and concord, and indorse-' 
ment on the writ; and such affida¬ 
vit having been taken and attested 
in France by two English magis¬ 
trates on account of an exorbitant 
demand of per centage on the part 
of the French officer authorized to 

VOL. II. 


take affidavits; the Court allowed 
the fine to pass. Lovibond v. Sir 
J. Morshead, Bart, et Ux. M. 46 
Geo • 3. 2 N. R. page 57 

AFFIDAVITTO HOLD TO BAIL, 
See Practice ii. Variance 14. 

1. An affidavit to hold to bail, made 
by a third person, need not state a 
connection between the deponent 
and the plaintiff. Pieters and Ano¬ 
ther v. Luytjes, E. 37 G. 3. 

\ B.SfP.l 

2. If an affidavit to hold to bail be in¬ 
tituled u A. B. Plaintiff, and C. 
D. Defendant,” it is bad, and the 
Defendant may be discharged on 
entering a common appearance. 
Hollis v. Brandon , E. 37 G. 3. 

1 B. % P. 36 

3. The Court will not order a bail 
bond to be delivered up to be can¬ 
celled, because the place where the 
affidavit to hold to bail was sworn, 
is not mentioned in the jurat. 
Symmers v. Watson , M. 38 G . 3. 

i B. % P. 105 

4. A Defendant by perfecting bail 

above was held to wave all objec¬ 
tions arising from the bank act, 
37 G. 3. c. 45. to the sufficiency of 
the affidavit on which he was held 
to bail. Chapman v. Snow , M. 38 
G. 3. 1 B. Sf P. 132. n. 

5. An affidavit to hold to bail made in 
Ireland only two days after the 
passing of the bank act, 37 G. 3. 
c. 45. was held bad as not com¬ 
plying with its provisions. Stewart 
v. Smith, M. 38 G. 3. 

I B.Sf P. 132. n- 

6. And a supplemental affidavit was 

refused, ibid- 

7. Bailable process was sued out pre- 

N n vioua 
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vious to the passing of 37 G. 3. 
c. 45. which regulates the form of 
the affidavit to hold to bail; this 
process was renewed four several 
times without any new' affida¬ 
Tit, and the fourth renewal, on 
which the Defendant was arrested, 
-was subsequent to the passing of 
the above act; held, no objection 
to such process that it was founded 
on an affidavit not complying with 
• the 37 G. 3. c. 45. Crooks , one , &>c. 
t. Holditch, M. 38 G. 3. 

1 B. Sf P.page 176 

8. If an affidavit to hold to bail be 
entitled it is bad. Green v. Red- 
show, E. 38 G. 3. 1 B. Sf P. 227. 

9. The Court of C. B. will never 

allow a supplemental affidavit, ex¬ 
cept to explain an ambiguity in the 
original affidavit. Green v. Red - 
show, E. 38 G. 3. 1 D. Sf P. ibid. 

10. An affidavit to hold to bail stating 
that J. S. has made no tender to 
pay in notes of the bank of Eng- 
land , excludes the possibility of 
any other person having tendered 
for him, and sufficiently complies 
with 37 G. 3. c. 45. s. 9. Wyatt 
and others v. Smee , M. 39 G. 3. 

1 B. Sf P. 344. 

11. An affidavit to hold to bail, stat¬ 

ing the Defendant to be indebted 
“ for damages awarded, and for 
costs and expences taxed and al¬ 
lowed, 1 * is sufficiently certain, for 
it will be inferred that the award 
and taxation were such as to sup¬ 
port the action. Jenkins v. Law , 
H. 39 G. 3. 1 B.Sf P . 365 

12. If an affidavit to hold to bail, 
state the circumstances under which 
a debt accrued, and conclude “ by 
reason whereof the Defendant 


stands indebted in £. which he 
hath refused and still refuseth to 
pay,” it is bad. Fowler yf Mor¬ 
ton, M. 40 G. 3. 2 U. P.page 48 

13. If such an affidavit negative a ten¬ 
der in notes of the bank of Eng¬ 
land payable on deinaud,” it is a 
sufficient compliance with the 37 
G. 3. c. 45. s. 9. though the words 
of that act are “ expressed to be 
payable on demand.’* ibid. ibid. 

14. If a Plaintiff executor hold a De¬ 
fendant to bail upon an affidavit 
stating the debt to be due, “ as ap¬ 
pears by the testator’s books,” but 
omitting to add, w and which the 
deponent believes to be true,” the 
Court of C. B. will allow the Plain¬ 
tiff to swear to his belief in a sup¬ 
plemental affidavit. Garnham Ex¬ 
ecutrix v. Ilammond , M. 41 G. 3. 

2 B. Sf P. 298 

15. If an affidavit to hold to bail made 

by the Plaintiff’s clerk expressly 
negative a tender in bank notes, it 
is bad. Smith v. Tyson , M. 41 
G. 3. 2 B. Sf P. 339 

Hammersley v. Mitchell , E. 41 
G. 3. S. P. 389 

Contra, K. B. Madox v. Aber- 
cromby , 11. 41 G. 3. ibid. n. 

16. In an affidavit to hold to bail the 
Plaintiff deposed that, at the time 
of the assignment therein after 
mentioned, the Defendant was in¬ 
debted to him on a bill of ex¬ 
change, and that he afterwards as¬ 
signed the debt by indenture to 

A. B. C. and D. in trust: A. 
then deposed, that, at the time of 
the affidavit being made, the De¬ 
fendant was indebted to them A. 

B. C. and D. as such assignees and 
trustees as aforesaid. Held that the 

affidavit 
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affidavit was insufficient, because it 
did not deny that the debt had 
been satisfied to the Plaintiff, be¬ 
tween the assignment and the time 
of the affidavit being made* Mann 
v. Sheriff, 11. 41 G. 3. 

2 B. Sf P. page 355 

17. But a supplemental affidavit was 

allowed. ibid. ibid. 

18. A person employed in London as 
agent to one residing at a distance 
in the country, with a power of at¬ 
torney to collect his debts, may 
make an affidavit of debt, positively 
denying any tender in bank notes. 
Chatterley v. Finch , E. 41 G. 3. 

2 B.Sf P. 390 

19. An affidavit of debt made by one 

of three partners, denying any ten¬ 
der in bank notes to himself, or 
either of his partners to the best of 
his knowledge and belief is suffi¬ 
cient. Stacey v. Federici. E. 41 
G. 3. 2 B. Sf P. 390 

20. An affidavit to hold to bail in 

which a tender in bank notes is ne¬ 
gatived by the Plaintiff’s clerk 
alone, then resident in London , is 
insufficient, if the Plaintiff be also 
resident in * London , though the 
debt arose upon a bill transaction, 
of which the clerk had the sole 
management. Bolt v. Miller , E. 
.41 G. 3. 2 B.Sf P. 420 

21. If an affidavit to hold to bail be 

made by a person prima facie incom¬ 
petent to make it. Qu. Whether cir¬ 
cumstances proving him to be com¬ 
petent can be shewn by affidavit 
for cause against a rule for discharg¬ 
ing the Defendant on a common 
appearance? 2 B. Sf P. 420 

22. The Court will not set aside pro¬ 
ceedings and order the bail-bond to 


be delivered up, because a Defend¬ 
ant has been arrested on a special 
capias, in which, as well as in the 
affidavit to hold to bail, the ihirials 
only of his Christian name were 
inserted. Howell v. Coleman , 1\ 
41 G. 3. 2 B.Sf P, pa-e 466 

23. Affidavit to hold to bail made by 
A. in respect of a debt due to B . 
before his discharge under an insol¬ 
vent act, whereby B.’s estate be¬ 
came vested in the clerk of the 
peace, and negativing a tender in 
bank notes to the knowledge or 
belief of A. held sufficient, the 

I Court allowing A. and B. by a 
subsequent affidavit, to shew that 
A. usually transacted B.' s business 
when out of town, and that at the 
time when the affidavit to hold to 
bail was made, B. was out of town, 
and that an immediate arrest was 
necessary, as the Defendant was 
about to sail on a voyage. Lawson 
v. M l Donald, M. 42 G. 3. 

2 B.Sf P. 590 

24. An affidavit to hold to bail made 
by the administrators of a person 
who died before the passing of the 
bank act need not negative a tender 
in bank notes to their intestate. 
Percy v. Powell, H. 42 G. 3. 

3 B. Sf P. 6 

25. Semb. That a person suing as ad¬ 
ministrator need not negative such a 
tender to their intestate, ibid. ibid. 

26. In an action by the assignees of 

a bankrupt, it is not sufficient for 
the bankrupt to negative a tender 
in bank notes in the affidavit to 
hold to bail. Smith's. Barclay , M. 
43 G. 3. 3B.SfP.H9 

27. In an affidavit to hold to bail the 
addition of u manufacturer*’ to the 

N n 2 deponent’s 
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deponent’s name is sufficient. Smith 
t. Younger , M. 44 G. 3. 

3 B. Sf P. page 550 

38. An affidavit to hold to bail which 
stated the Defendant to be indebted 
to the Plaintiff as indorsee of a bill 
of exchange without alleging the 
bill to have become due, was held 
sufficient. Davison v. March , H. 
45 G. 3. 1N.R. 157 

AGENCY, 

See Agent. 

AGENT, 

See Affidavit to hold to bail, 
No. 18. Evidence, ii. 17. 31. 
Insurance, i. 3, 3, 4, 5, 6. Lien, 
No. 7. Nuisance, No. 1 . Plead¬ 
ing, ii. 16. iv. 4. 

1. A. entrustd B. with goods to sell 
in India , agreeing to take back 
from B. what he should not be able 
to sell, and allowing him what he 
should obtain beyond a certain 
price, with liberty to sell them for 
what he could get if he could not 
obtain that price. B. not being 
able to sell the goods in India him¬ 
self, left them with an agent to be 
disposed of by him, directing the 
agent to remit the money to him 
(B.) in England . Held that A. 
could not maintain trover against 
B. for the goods. Bromley v. Cox- 
well 9 E. 41 G. 3. *ZB.8f P. 438 
3. And it seems that he could not 
maintain any action. ibid. ibid. 

AGREEMENT, 

See Alien. Assumpsit, No. 3. 4. 
Covenant. Evidence, ii. 30. 
iii. 3. Forestalling, Frauds, 
Statute of, No. 3. 7. Insur¬ 


ance, ii. 3.16. Money had and 
received, No. 0, 10. 13. Pe¬ 
nalty. Pleading, i. 1. ii. 9. v. 
18. 33. 36. 38. Stamps. Trover. 
Variance, No. 8. 13. 16. 

1. A. being tenant to B. under a 
lease containing covenants, by 
which the former was bound to 
fetch 75 bushels of coals from 
Pool yearly, and deliver them at 
the mansion house of the latter, 
and also to supply him with as 
much good wheat as he should want 
in his family at five shillings per 
bushel,[it was agreed between them 
that the lease should be surren¬ 
dered up, and a new one granted, 
omitting the above covenants. A 
new lease was accordingly exe¬ 
cuted, and at the same time an 
agreement was entered into where¬ 
by A. agreed with B. that he would 
fetch and bring to the dwelling- 
house of B.y his heirs and assigns, 
75 bushels of coals yearly for 13 
years, (the term of the new lease), 
and yearly supply B., his heirs 
and assigns, with as much good 
wheat as he should want in his fa¬ 
mily at five shillings per bushel. 
B. having parted with his rever¬ 
sion in the farm, and also quitted 
the mansion house in which he 
resided at the time when the 
agreement was made; held that 
he was not entitled to maintain 
an action against A. for refusing 
to deliver the wheat at the sti¬ 
pulated price; that the agree¬ 
ment being entire must receive 
one uniform constructioif, and 
as it was clearly local in respect 
ot the delivery of coals, it could 
not be deemed personal with 

respect 
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respect to the wheat. Coker v. Guy, 
M. 42 G. 3. 2 B. Sf P. page 565 

2. Held also that no parol evidence 

could be admitted to explain the 
agreement, there being no latent 
ambiguity. ibid. 

3. A. agreed to underlet his house to 

B. the latter paying for the furni¬ 
ture at an appraisement; held that 
B. was excused from the perform¬ 
ance of the agreement, because A. 
at the time he quitted the house, 
was in arrear for rent to his land¬ 
lord. Partridge v. Sower by , T. 
42 G . 3. 3 B. Sf P. 172 

4. If a British merchant charter a 
Swedish ship on a voyage to St. Mi¬ 
chael’s for a cargo of fruit, and the 
charter-party contain the usual,ex¬ 
ception against the restraint of 
princes, and the ship be prevented 
from reaching St. Michael’s within 
the fruit season, by an embargo laid 
on Swedish vessels by the British 
government, the Swedish owner 
cannot, by proceeding on the voy¬ 
age after the embargo is taken off, 
entitle himself to recover the freight 
against the British merchant. 
Toutcng v. Hubbard , M. 43 G. 3. 

3 B.SfP. 291 

&. If A. contract with B. to fetch a 
cargo of corn from C. 9 and on his 
arrival there find that the govern¬ 
ment has prohibited the exportation 
of corn, and therefore, after stay¬ 
ing out his demurrage days return 
in ballast: B. is notwithstanding 
liable to pay freight but not de¬ 
murrage, if he knew of the prohi¬ 
bition before he entered the port 
of though allowed demurrage 
by the contract. Blight v. Page , 
Sittings after Mich. T. 1801. cor. 


Lord Kenyon. 

ZB. if P. page 295 notis. 

6. In assumpsit the Plaintiff declared 

on an agreement by the Defendant 
not to avail himself or take any 
undue advantage of a communica¬ 
tion made to him by the Plaintiff 
of an invention for which the Plain¬ 
tiff intended to take out a patent, 
and assigned as a breach that the 
Defendant fraudulently obtained a 
patent for the invention in his own 
name. Evidence that the Defend¬ 
ant fraudulently obtained a patent 
in his own name, which the Plain¬ 
tiff afterwards agreed should re¬ 
main in the Defendant's name upon 
certain terms, which terms the De¬ 
fendant before the commencement 
of the action had renounced, in¬ 
sisting upon the invention as his 
own, was held to maintain this 
breach. Smith v. Dickenson. II. 
44 G. 3. 3 B. Sf P. 630 

7. One agreed to deliver 100 bags of 

hops at a certain price by a certain 
time, and having delivered part, 
commenced an action for the price 
thereof before the expiration of the 
lime for the delivery of the remain¬ 
der. Held that such action could 
not be maintained, the contract 
being entire. Waddington v. Oli¬ 
ver, M. 46 G. 3. 2 N. R. 61 

8. A. B. 6 ’. and D. agreed to purchase 
a cargo of coals, in certain propor¬ 
tions, to be severally taken and re¬ 
ceived out of the ship by them 
respectively at the rate of 40 chal¬ 
drons per day, and to settle their 
turns among themselves ; and fur¬ 
ther agreed, that in case of any loss 
or demurrage, by not fixing on 
their respective turns, or by subse¬ 
quent 
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quent detention in working out the 
cargo, to hold themselves severally 
and respectively liable for their se¬ 
veral and respective defaults: at 
the rate of 40 chaldrons per day, 
the whole cargo would have beeu 
cleared in nine days; but in con¬ 
sequence of one of the days being 
wet, only five chaldrons were taken 
out on that day; and on the 10th 
day some of A's coals remained on 
board : held that working days only 
were within the meaning of the 
contract, and that as one day was 
wet, A. was not bound to pay de¬ 
murrage for the 10th day. Har¬ 
per v. McCarthy and another , T. 
46 G. 3. 2 N. R. page 258 

9. If there be a clause in a ship’s ar¬ 

ticles that the seamen may leave at 
the end of three months, if the ship 
is in port, or in perfect safety, of 
which the captaiu is to be the sole 
judge, and the ship be in port and 
safety after three months, the sea¬ 
men may leave the ship without the 
permission of the captain. Neave v. 
Pratt , E. 47 G. 3. 2 N. R. 408 

10. If A. promise the bail in consi¬ 
deration of certain reasonable re¬ 
ward to render the Defendant with¬ 
in due time according to the prac¬ 
tice of the Court, aud proceedings 
be commenced against the bail, 
pending a writ of error: A. is not 
bound to indemnify the bail against 
such tortious proceedings. Bay ley 
v. Tucker , T. 47 G. 3. 2 N. R. 458 

AID-PRAYER. 

1. Aid-prayer is a dilatory plea within 
the 4 Ann . c. 16. and must be veri¬ 
fied by affidavit. Onslow v. Smith , 
£.416.3. iB.SsP.3Si 


2. If the tenant in a writ of right 
pray aid after a general imparlance, 
it is a good cause of demurrer, and 
the Court will give judgment there¬ 
upon, that the tenant answer alone. 

2 B. Sf P. page 384 

ALIEN, 

See Bankrupt, i. No. 2. Contract, 
No. 1. 

The Defendant an alien within the 
terms of the 38 G. 3. c. 50. s. 9. 
(which exempts from arrest for 
debts contracted abroad, aliens 
residing in this country in conse¬ 
quence of a revolution in their 
own,) having entered into an agree¬ 
ment with the Plaintiff in a foreign 
country, the latter, in pursuance 
of the agreement, laid out money 
in England ; after which the par¬ 
ties came to an adjustment in Eng- 
land , and the Defendant acknow¬ 
ledged the debt. The Defendant 
having been holden to bail for mo¬ 
ney laid out by the Plaintiff* in 
England , and on an account stated 
in England , disclosed the above 
circumstances by affidavit, where¬ 
upon the Court discharged him on 
a common appearance. Sinclair 
v. Charles Phillipc , Monsieur de 
France, //. 41 G. 3. 

2 B. 6f P. 363 

ALIEN, ENEMY, 

See Enemy. Practice, iii. 3. 10. 

ALLEGIANCE, 

See Subject. 

AMENDMENT, 

See Bail Piece. Common Reco¬ 
very, No. 3. 5, 6, 7. 9. Evi- 

PBNCE, 
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Dence, ii. 1. Fine, No. 5. Right, 
Writ or, No. 2, 3, 4, 5. Ver¬ 
dict, No. 1. 

1. If there be not fifteen days be¬ 
tween the teste and return of a 
capias, it may be amended. Davis , 
One, Sfc. Assignee of the Sheriff v. 
Owen and Another , M. 39 G. 3. 

1 B. &) P. page 342 

2. One obligee in a joint-bond hav¬ 
ing sued out a capias against the 
obligor, and taken a recognizance 
of bail in his own name only, af¬ 
terwards sued out an original in 
the name of both obligors, and 
then applied to the Court to amend 
both the capias and the recogni¬ 
sance ; the Court granted the 
former but refused the latter. 
Tabruni v. Tenant , E. 30 G. 3. 

1 B. P. 481 

3. A. B. having been arrested on a 
capias sued out against him bj the 
name of B. G.; a bail-bond v as 
given, by which A. B ., arrested by 
tiie name of B. C. became bound, 
conditioned for the appearance of 

A. B. arrested by the name of 

B. C. The affidavit to hold to bail 
named the Defendant properly 
A. B. The Court amended the 
capias and return (but without 
prejudice to the sheriff,) and re¬ 
jected an application by the bail to 
set aside the bail-bond. Stevenson 
v. Danvers , II. 40 G . 3. 

2 B. Sf P. 109 

4. A fieri facias against bail in error 

may be amended by the record of 
the recognizance. Perkins v . Petit , 
T. 40 G. 3. 2 B. Sf P. 275 

5. A fieri facias being made return^ 
able on a K. B. return day, instead 
of a C. B. return day, was amended 


by the record of execution on the 
roll. Atkinson v. Newton , M. 
41 G. 3. 2 B.Sf P. page 336 

6. The Court of C. B. refused to 
amend a scire facias against bail. 
Fulwood v. Annis, II. 43 G. 3. 

3 B. % P. 321 

7. In an action on the statute of usury 
for taking more than legal interest 
on a loan of money 44 from the 15th 
of April to the 14th of July 1802,” 
the Court will amend the verdict 
by the Judge’s notes, if the jury by 
mistaking the date of an instru¬ 
ment create a variance in their spe¬ 
cial finding, for which the evidence 
affords no foundation. Mann'crs 
qui tam v. Postan , II. 43 G. 3. 

• 3 B. Sf P. 343 

8. If one of the deeds to lead the 
uses of a fine, viz. the lease, con¬ 
tain the word 44 tithes,’* but the 
other deed, viz. the release, omit 
that word, the Court will not 
amend the writ of entry by insert¬ 
ing the word 44 tithes,” though the 
release has the words 44 and also all 
houses, ways, &e. hereditaments 
and appurtenances whatsoever to 
the said messuage.', lands, &c. be¬ 
longing, or in any way appertain¬ 
ing.” Phillips v. Jones , E. 43 G. 3. 

3 B. $ P. 362 

* 

9. If to a rejoinder concluding with 

a verification the Plaintiff add the 
similiter , and take the record down 
to trial, and the Defendant obtain 
a verdict, the Court will not grant 
a new trial, but will amend the 
record. Grundy v. Mell, E. 
44 G. 3. 1 N. It. 28 

10. The Court refused to allow an 
amendment of a declaration in scire 
facias against bail, who had failed 

to 
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to surrender their principal (then in 
custody), before the quarto die 
post of the second writ. Stevenson 
▼. Grant and Another , II. 46 G. 3. 

2 N. R. page 103 

11. A testatum capias having been 
made returnable on a day certain, 
Instead of a general return day, was 
held irregular. And the Court 
Tefused to amend it on account of 
the bail. Inman t. Huish , II. 46 
G. 3. 2N. R. 133 

AMERICA, 

See Subject, No. 1, 2. Trade, 
No. 1, 2. 

ANNUITY, 

See Condition. No. 5. Costc, ii. 4. 

Pleading, v. 37. 

1. If an annuity deed contain a pro¬ 

viso that the grantor shall re-pur- 
chase, the memorial of such deed 
must state the proviso, and the 
terms and conditions of redemp¬ 
tion: if it only refer to the deed, 
and state the annuity to be re¬ 
deemable M on such notice, terms, 
and conditions as are therein ex¬ 
pressed,” it does not sufficiently 
comply with the 17 G. 3. c. 26. s. 1 . 
JEx parte Ansel! and Another , T. 
37 G. 3. 1 B. Sf P. 62 

2. The hand by which payment is 

made need not be stated in the 
memorial, though it must in the 
deed. ibid. 63 n. 

3. If any part of the consideration 
of an annuity be paid in country 
bank-notes, the dates and times of 
payment must be set out in the 
memorial under 17 G. 3. c. 26. 
Morris v. Wall , II. 38 G. 3. 

1 B.Sf P. 208 


4. An annuity memorial, stating that 
the consideration money was paid 
to A., B. t and C. (t some or one 
of them,” is bad: though it ap¬ 
pear that the money was paid on 
the day on which the deed was 
executed by them all. Vaux v. 
Anselly E. 38 G. 3. 

1 B. Sf P. page 224 

5. If several persons who have pur¬ 

chased annuities of A. agree to 
give up those annuities on receiving 
a certain sum of mon.'y, and a bond 
payable at a future day, they re¬ 
taining their annuity securities till 
the bond becomes payable, the 
Court cannot under 17 G. 3. c. 26. 
order any of the securities so re¬ 
tained to be delivered up though 
they may be void. Sir Harry 
Goring , Bart. v. Welles , Clerk, E. 
39 G. 3. 1 B. Sf P. 395 

6. At least not unless the creditors 

attempt to set them up again as an¬ 
nuity securities on non-payment of 
the stipulated sum, or the bond 
proving bad. ibid. 

7. Semb. That after payment of the 

money and delivery of the bond to 
the creditors, their debt is satisfied, 
whether the bond prove good or 
bad. ibid. 

8. If a bond and warrant of attorney 

given to secure an annuity, be no 
otherwise noticed in the memorial 
than by way of recital in the an¬ 
nuity deed which is set out, it is 
not a sufficient compliance with 
17 G . 3. c. 26. Van Braam v. Isaacs , 
T. 39 G, 3. 1 B. Sf P. 461 

9. Nor can the Court refuse to inter¬ 
fere on the ground of 18 years 
having elapsed since the grant, and 
the grantee being dead. ibid. 

10. The 
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10. The Court cannot order an annu¬ 
ity bond to be delivered up to be 
cancelled for want of a memorial, 
pursuant to 17 G. 3. c. 26. though 
it be void by the first section of 
that act. Symonds et Ux. v. Co¬ 
bourne , E. 3G G. 3. 

1 B. Sf P. page 482 

11 . Qu. Whether in such a case they 

would stay proceedings on the 
bond ? ibid. 

12. At the time of executing an an¬ 
nuity deed, one R. W. the agent of 
J. 6\, the grantee, entered into an 
agreement for redemption, begin¬ 
ning thus : “ Memorandum, I un¬ 
dertake and agree,” &c. and con¬ 
cluding, “ Witness my hand R. fV., 
agent for J. C.” The memorial 
stated that J. C. entered into the 
agreement by R. tV. his agent, and 
that it was witnessed by R. IV.: 
held that the memorial was suffi¬ 
cient. Color v. Haste, M. 42 G. 3. 

2 B. Sf P. 557 

13. If in the deed securing an annu¬ 
ity, it be declared that the judgment 
to be obtained under a wnriant of 
attorney given at the same time, 
shall be only a collateral security 
for the regular payment of the an¬ 
nuity, and that no execution shall 
issue thereon till default made in 
the payment for 14 days, and the 
memorial does not notice the above 
declaration, and iti settingforth the 
warrant of attorney, only states 
generally that u such warrant of 
attorney was executed for the bet¬ 
ter securing the payment of the an¬ 
nuity, as in the above stated deed 
is particularly mentioned,” the 
Court will set aside the annuity for 


such defect in the memorial. Cun - 
ningham v. Mackenzie , M. 42 G. 3. 

2 B. Sf P. page 598 

14. If the memorial of an annuity deed 

between A., fi., and C. 9 after de¬ 
scribing the parties to the deed and 
the contents, state that it was exe¬ 
cuted by A. and C. in the presence 
of E. and F ., it will be no objection 
that B. also executed it in the pre¬ 
sence of the same parties. For it is 
sufficient if the memorial state all 
the subscribing witnesses, without 
specifying what signatures they re¬ 
spectively attested. Orton v. Knight j 
E. 42 G. 3. 3B.SfP.153 

15. If the memorial only state the 

time at which execution may be' 
sued out by words of reference to 
the deed, it is fatal. ibid. 

16. Certain premises were conveyed 

by deed to a trustee to secure an 
annuity, in trust, if the annuity 
should be in arrear 60 days, by 
lease, sale or mortgage, to raise 
the arrears, and permit the person 
entitled to the freehold to receive 
the rents and profits of the residue, 
and he was created a trustee for 
the grantor till default of payment. 
The memorial of the annuity de¬ 
scribed the trustee to be “ a trustee 
nominated on the part of the 
grantee,’’without stating any of the 
trusts: held, that it did not suffi¬ 
ciently describe the person for whom 
he was trustee according to the 17 
G. 3. c. 26. Askew v. Mackreth , 
II. 45 G. 3. 1 N. R. 214 

17. If the consideration for an annuity 
be paid by the clerk to the bankers 
of the grantee, the deed by which 
the annuity is granted must specify 

the 
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the name of such clerk, and de¬ 
scribe him as the person by whom 
the consideration was actually 
paid. 1 N. It. page 214 

18. If the consideration of an annui¬ 

ty be paid to the agent of the 
grantor, the name of such agent 
need not be inserted in the annuity 
deed. Craufurd v. Phillips , H. 46 
G. 3. 2 N. R. 141 

19. And if the consideration be al¬ 

leged in the deed to have been paid 
on a particular day, on which day 
it was paid to the common agent 
of both parties, who were at a dis¬ 
tance from each other, and by him 
paid over in a few days afterwards 
to the grantor on his executing the 
deed, this is a sufficient allegation 
of the time of payment within the 
17 G. 3. c. 26. ibid. 

APPEAL, 

See Trespass, No. 2. 

APPEARANCE, 

See Bail, i. 1, 2, 11. iv. 1. Bank¬ 
rupt, ii. 3. 10. Baron and Feme, 
No. 10. Partners, No. 5. Prac¬ 
tice, ii. v. 13. Variance, No. 17. 

APPURTENANCES, 

See Devise, i. 1, 2, 3. 

Way, Right of. 

ARBITRATION, 

See Attachment, No. 1, 2. 

Costs, i. 1, 2. Venue, No. 5, 6. 

1. The Court will not grant an at¬ 
tachment for non-performance of 
an award pending an action brought 
on the award; nor allow the Plain¬ 
tiff to wave the action in order to 


apply for the attachment. Badley 
v. Loveday , T. S7 G. 3. 

1 B. Sf P. page 81 

2. The Court will not set aside an 
award on the ground of the wit¬ 
nesses not having been examined 
on oatli, if no such objection was 
made at the time of their examina¬ 
tion. Riduut v. Pye, M. 38 G. 3. 

1 B. Sf P. 91 

3. The Court will give leave in the 
first instance to enter up judgment 
on a verdict reduced by an award. 
Higginson v. Nesbitt , M. 38 G. 3. 

I B. Sf P. 97 

4. It is no ground for setting aside 
an award that one of the Defend¬ 
ant’s witnesses was re-examined 
by the arbitrator after the evidence 
was closed on both sides, and the 
plaintifif’s attorney gone, though, 
by a different testimony from what 
he gave at first, the arbitrator's 
opinion was influenced. Atkinson 
v. Abraham , A/. 38 G. 3. 

1 B. Sf P. 175 

5. Unless such re-examination ap¬ 

pear to have been brought about 
by the management of the Defend¬ 
ant’s attorney. ibid. 

6. If the damages given by a verdict 
be reduced by an award, under an 
order of Nisi Prius, which has 

| been made a rule of Court, the 
party is entitled to have the postea 
delivered to him without any ap¬ 
plication to the Court. Grimes v. 

I Naish , E. 36 G. 3. 1 B. Sf P. 480 

7. If A. and B in consideration of a 
sum of money paid by one to the 
other, enter into partnership, and 
covenant, in case of a dissolution 
of the partnership, to submit all 

matters 
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matters relating thereto to arbi¬ 
tration ; the arbitrators are not 
thereby authorized to determine 
whether any part of the sum of 
money which was the considera¬ 
tion of the partnership shall be re¬ 
funded. Tattersall v. Groole , E. 
40 G. 3. 2 B.Sf P. page 131 

8. It seems that no action can be main¬ 
tained for refusing to nominate an 
arbitrator in pursuance of a cove¬ 
nant to refer matters to arbitration. 

ibid. 

9. If a debt arising out of an illegal 

transaction due from one of two 
partners to the other, be referred, 
together with other causes of dis¬ 
pute, to an arbitrator, who awards 
a sum due from one partner to the 
other, expressly on account of such 
debt, the Court will set aside that 
part of the award. Aubcrt v. Maze , 
H. 41 G. 3. 2 B. 6f P . 371 

10. If a bond of submission to arbitra¬ 
tion between a trustee of a wife and 
her husband recite, that a suit for 
separation has been instituted be¬ 
tween the husband and wife in the 
Commons, and that in order to put 
an end to any contest about the 
terms of separation, it had been 
agreed that all matters should be 
referred to J. S. 9 and either of the 
parties should be “ at liberty to 
apply to the Court to make the 
award a rufe of Courtsuch sub¬ 
mission may be made a rule of the 
Court of Common Pleas under stat. 
9 & 10 IV. 3. c. 15. Soilleux v. 
Herbst , E. 41 G. 3. 2 B.Sf P. 444 

11. If a verdict for a Plaintiff be taken 
at Nisi Prius, subject to the award 
of an arbitrator, and the rule of 
reference be made a rule of Court, 


the verdict may be entered accord¬ 
ing to the award of the arbitrator, 
without any application totheCourt 
for that purpose. Borrozcdale v. 
Hitchener , M. 43 G. 3. 

3 B. Sf P.page 244 

12. If in such a case the award be 

made before the term, the Defend¬ 
ant can only impeach it within the 
four iirst days of term. ibid. 

13. Personal service of the award is 
not necessary to warrant the is¬ 
suing of execution in such case, if 
the attorney of the Defendant has 
been served with the award, ibid. 

ARREST, 

See Affidavit to hold to Bail; 
Alpen. Attorney, No. 1, 2. 
Bail, i. Baron and Feme. Evi¬ 
dence, ii. 33. Foreign Laws. 
Lunatic. Practice, ii. Pro¬ 
cess, No. 3. Trespass, No. 3, 4. 
Variance, No. 5. 

1. An attachment for non-payment 

of money to A. having issued against 
B. from this Court, and the process 
being in the hands of an officer who 
had not been able to serve B. there¬ 
with, B. was met by A . in the street, 
and carried by violence to the 
chambers of C. 9 who was A.'s at¬ 
torney, and there detained while 
the original process was sent for, 
and served upon him; the officer 
was also sent for, (but not by A.) 
and on B.’s leaving the chambers 
of C. he was arrested. The Court 
held this arrest illegal, and dis¬ 
charged B. Birch v. Prodger , 
M. 45 G. 3. 1 N. R. 135 

2. If a magistrate’s warrant be shewn 
by the constable who has the execu¬ 
tion of it, to the person charged 

with 
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with an offence, and he thereupon, 
without compulsion, attend the 
constable to the magistrate, and 
after examination be dismissed, it 
seems this is not such an arrest as 
will support trespass and false im¬ 
prisonment. Arrozcsmilh v. JLe 
Mesurier, T. 46 G . 3. 

2 N. R. page 211 

ASSAULT, 

See Damages. Pleading, v. 15. 

ASSESSMENT, 

See Copyhold, No. 2. Rate. 

Taxes. 

ASSIGNEES OF BANKRUPT, 

See Bankrupt, i. 4. ii. 7. iii. 1. 4. 
6. 10. 12, 13, 14, 15. 17. Plead¬ 
ing, ii. 11. 

ASSIGNMENT, 

See Bankrupt, iii. No. 10. 15, 16, 
17. Condition, No. 5. Cove¬ 
nant, No. 8. Deed. Dower. 
Evidence, i. 3. iii. 2. Insolvent, 
No. 3. Pleading, iii. 1. Stamps, 
No. 8. Trover, No. 2. 

There is no fraud in the assignee of 
a term assigning over his interest 
to whom he pleases, with a view to 
get rid of the lease, although such 
person neither takes actual posses¬ 
sion nor receives the lease. Taylor 
v. Shunt and others , E. 37 G. 3 . 

I B.SfP. 21 

ASSUMPSIT, 

See Agreement. Baron and Feme, 
No. 13. Contribution. Goods 

•OLD AND DELIVERED. MONEY 
■AD AND RECEIVED. PAYMENT, 


No. 2. Penalty. Pleading, 
ii. 6. 11. iii. 11, 12. t. 16. 29, 30. 
33. 36. Salvage. Slave. Va¬ 
riance, No. 16. 

1. A. declared against B. and his wife 
as administratrix with the will an¬ 
nexed of C. deceased; “ for that 
whereas C . died intestate, possessed 
of South-Sea stock, which she held 
in trust for A.., and upon which 
certain dividends were due; in con¬ 
sideration that A at the request 
of B. and his wife, had procured 
administration to be granted to the 
wife of B . as residuary legatee of 
£7., with the will annexed, for the 
purpose of obtaining payment of 
the said dividends, and agreed to 
bear theexpenres of obtaining such 
administration, and to furnish evi¬ 
dence to entitle them to the pay¬ 
ment of the said dividends ; B. and 
his wife as such administratrix 
promised to pay over to A. the 
amount of the dividends when re¬ 
ceived held, that the considera¬ 
tion stated was insufficient to sup¬ 
port flip promise. Parker v. Bay - 
lis et XJx. II. 40 G . 3. 

2 B. # P. page 73 

2. An agreement between parties to 

a suit in Chancery binding them¬ 
selves, their executors and admi¬ 
nistrators, made an order of that 
Court and acted upon therein as 
such, may be th» ground of an 
assumpsit at law. Smith v. iVhal- 
ley , T. 41 G. 3. 2 B. Sf P. -482 

3. A master is not liable upon an im¬ 
plied assumpsit to pay for medical 
attendance on a servant who has 
met with an accident in his service. 
Wennall v. Adney , M. 43 G. 3. 

3 B.SfP. 247 
4. A. 
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4 . A. having a horse to sell agreed to 
let B. have him for 30 guineas, if 
he liked him, and that he should 
take him a month upon trial. B. 
accordingly took him, and kept 
him about a fortnight, and then 
told A. he liked the horse but not 
the price; and A. desired him if he 
did not like the price to return the 
horse; B. however kept him 10 
days more, and then returned 
him : but A. refused to receive 
him, and brought an action on the 
contract for 30 guineas, the price 
of the horse: held, that he could 
not maintain such action. Ellis v. 
Mortimer, E. 45 G. 3. 

1 N. R .page 257 

ATTACHMENT, 

See Abbitration, No. 1. Arrest, 
No. 1. Bail, i. 12. ii. 6. Costs, 
i. 2. 13. Execution, No. 1. 
Practice, i. 10. ii.2. Prisoner, 
No. 5. Venditioni Exponas. 

1. An attachment for the non-pay¬ 
ment of a sum of money pursuant 
to an award, cannot issue before a 
personal demand has been made. 
Brandon v. Brandon, E. 39 G. 

1 B. Sf P. 394 

2. Even though the time and place for 
the payment of the money be spe¬ 
cified in the award. ibid. ibid. 

3. No rule for an attachment shall 
be absolute in the first instance. 
Chaunt v. Smart, E. 36 G. 3. 

\ B. & P. 477 

4. Except for non-payment of costs 
upon the prothonotary’s allocatur. 

ibid. ibid. 

ATTESTING WITNESSES, 

See Evidence, i. 1. ii. 7. Will. 


ATTORNEY, 

See Bail, i. 5, 6. 24. Costs, i. 16. 

iv. 2, 3. Courts, No. 5, 6. 
Dower. Insolvent, No. 8. No¬ 
tice of Action. Practice, 

v. 16. ix. 5. Pleading, v. 32. 

1. The Court will not discharge an at¬ 
torney on a common appearance, 
unless he shew he has practised 
within the space of a year. Dyson 
v. Birch, One, Sfc. E. 37 G. 3. 
(Vide etBrooke v. Bryant , 7 Perm 

Rep. 25.) 1 B. Sf P. page 4 

2. Qu. If he should not also state that 
he has had a certificate under 25 
G. 3. c. 80. within that time ? 

ibid. ibid. 

3. One admitted an attorney of C. B. 
(unle*ss an attorney of K. B. or so¬ 
licitor of Chancery or Exchequer) 
must file his articles of clerkship 
with the secondary, together with 
affidavits of execution, due service 
and notices. Reg. Gen. T. 37 G. 3. 

1 B. Si P. 90 

4. A Plaintiff may sue out execution 

by a different attorney from the 
attorney in the cause, without ob¬ 
taining an order of Court for chang¬ 
ing the attorney. Tipping v. John - 
son, II. 41 G. 3. 2 If. Si P.357 

5. A common informer may recover 
penalties against an attorney for 
not entering his certificate accord¬ 
ing to the provisions of 37 G. 3. 
c. 90. s. 26., though no power is 
expressly given to him by that sta¬ 
tute; for the 25 G. 3. c. 80. which' 
gives that power, and the 37 G. 3. 
c. 90. are in pari materia. Davis 
v. Edmonson, in error, E. 43 G. 3. 

3 B.Sf P. 382 

6. Negligence in the conductof a cause 
cannot be set up as a defence to an 

action 
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action on the attorney’s bill. At 
least unless it was negligence such 
as to deprive the Defendant of all 
possible benefit from the cause. 
Tempter , Gent. One , Sfc. v. 
M c Lachlan, II. 46. G. 3. 

2 N. R .page 136 

7. Quecre. Whether even in such a 
case it can be used as a defence? 

ibid. ibid. 

ATTORNEY’S BILL, 

See Attorney, No. 6, 7. Evi¬ 
dence, ii. 1, 2. 15, 16. Inte¬ 

rest of Money, No. 2. Prac¬ 
tice, rii. 3. 

1. Delivery of an attorney’s bill at the 

compting house of liis client, one 
month before the commencement of 
an action upon the bill, is not a 
good delivery within the 2 G. 2. c. 
23. Hill v. Humphreys , H. 4 1 
G. 3. 2n.SfP. 343 

2. If an attorney introduce into his 

bill certain items connected with 
his professional capacity, though 
not immediately within the terms 
of the 2 G. 2. c. 23. and in an ac¬ 
tion upon the bill fail, because it 
was not delivered according to the 
direction of the statute he must 
fail altogether, and will not be al¬ 
lowed to recover for such items 
only. ibid. ibid. 

3. Qu. Whether the same rule would 

not prevail, if such items were not 
at all connected with his profes¬ 
sional capacity ? ibid. ibid. 

4. A dedimus potestatem charged in 

an attorney’s bill is a sufficient item 
to enable the Court to refer the 
bill for taxation, though with this 
exception it be entirely for con¬ 
veyancing. Ex parte Prickett , 
E. 45 G. 3. 1 N. R. 266 


ATTORNMENT, 

See Executor and Administra¬ 
tor, No. 4. 

AVERAGE, 

See Insurance, ii. 19. 

AVOWANT, 

See Costs, i. 3, 4. 10. Replevin, 
No. 1, 2. 

AVOWRY, 

See Costs, i. 3, 4. Pleading, iv. 
6. 9. v. 19. 26. viii. 2. 

AUCTION, 

See Frauds, Statute of, No. 2. 

• AUDITA QUERELA, 

See Bankrupt, ii. 5. 

The Court will always give relief in 
a summary way, where a party 
would be entitled to it, on an au¬ 
dita querela. Lister , one , Sfc. v. 
Mundell , E. 39 G. 3. 

1 11. Sf P. page 4 27 

AUTHORITY, 

See Bills of Exchange and Pro¬ 
missory Notes, No. 12. Exe¬ 
cutors and Administrators, 
No. 5. Officer. Rate, No. 4. 

1. If a power of a public nature be 
committed to several, who all meet 
for the purpose of executing it, the 
act of the majority will bind the 
minority. Grindley and Another 
v. Barker and Others , E. 38 G. 3. 

1 B. Sf P. 229 

2. The Crown by letters patent grant¬ 
ed to themaster and wardens of the 
corporation of bakers (there being 
four wardens) by themselves and 

their 
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their deputy or deputies full power 
to overlook and correct the trade 
of baking; held, that the master 
and one warden could not justify 
entering the house of a baker to 
overlook bread ; for if they acted 
as principals, they did not amount 
to a majority of the persons to 
whom the power was given ; and 
if they acted as deputies, they 
were bound to shew that they were 
appointed by the majority. Cook 
v. Loveland , M. 40 G. 3. 

2 B. Sf P.pagc 31 

3. Qn. Whether an authority to en¬ 

ter the house of a person of a par¬ 
ticular trade be incident to an 
authority given by charter to 
overlook and correct that trad? ? 
ibid. 33 

4. Also whether the Crown have 
power to grant such authority ? ib. 

AWARD, 

See Arbitration. 


B. 

BAIL, 

See Affidavit, No. 2. Agreement, 
No. 10. Amen. Amendment, 
No. 2, 3, 4. 6. 10, 11 . Attor¬ 
ney, No. 1, 2. Bankrupt, ii. 9. 
Costs, i. 13. 15. 17. Escape, 
No. 3, 4. Estoppel, No. 2. 
Foreign Laws. Lunatic, No. 
1 . Pleading, iii. 8 . 10. iv. 2. 
Practice, i. 6. 8. ii. iii. 25, 26. 
27, 28. x. 2. Variance, No. 3, 
4. 12. 14. 


I. Of the Arrest and the Bail. 

II. Proceedings against the Bail 

or the Sheriff'. 

III. Surrender of the Principal. 

IV. Discharge by other Means. 

V. Writ of Error. 

I. Of the Arrest and the Bail, 

See Affidavit to hold to Bail. 
Baron and Feme. 

1. The Court will not discharge a 
Defendant on a common appear* 
ance under the 34 G. 3. c 9. s. 7. 
on the ground of the Plaintiff’s 
residence in Holland. Pieters and 
Another v. Luyljes , E. 37 G. 3. 

1 B. Sf P. page 1 

2. A Frenchwoman and her husband 
came over to England , the hus¬ 
band gives her a power of attorney 
to transact his business, and goes 
to Hamburgh , she cohabits with 
another man, and trades on her 
own account with the Plaintiff, by 
whom she is arrested ; under these 
circumstances the Court will not 
discharge her on a common ap¬ 
pearance, on the ground of her 
coverture, although the Plaintiff 
appear to have been acquainted 
with it. De Gaillon v. V. H. 
L'Aigle, E. 37 G. 3. 1 B. &> P. 8 

3. It is no objection to bail that they 

are indemnified. Neat v. Allen , 
E. 37 G.3. 1 B. Si P. 21 

4. Where bail are opposed and re¬ 
jected, and the Defendant is sur¬ 
rendered on the next day, he may 
justify new bail without paying the 
costs of the former opposition. 
Ilolward v. Andre, E. 37 G. 3. 

1 B.$ P. 32 
5. Bail 
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5. Bail are not permitted to justify 
who have been indemnified by the 
Defendant’s attorney. Reg. Gen. 
H. 37 G. 3. iB.Sf P.page 103. n. 

6. The Court rejected bail who had 

received a verbal promise of in¬ 
demnity from the Defendant’s at¬ 
torney, but gave time to put in 
fresh bail. Greensill v. Ifoplei /, 
M. 38 G. 3. 1 B.Sf P. 103 

7. Where bail in C. B. is taken under 
a Judge’s order, each of the bail is 
liable to double the sum ordered, 
as well as double the sum sworn 
to, when taken by affidavit. Dahl 
v. Johnson, H. 38 G. 3. 

1 B. Sf P. 205 

8. The Court will not permit a De¬ 
fendant to justify bail after an 
action for an escape commenced 
against the sheriff, who has neg¬ 
lected to take a bail bond. Webb 
v. Matthew, E. 38 G. 3. 

1 B.SfP. 225 

9. If a Defendant be arrested by pro¬ 

cess of K. B. and removed by ha¬ 
beas corpus to C. B. he may put in 
and justify bail in either court. 
Knowlys and Another v. Reading, 
T. 38 G. 3. 1 B. Sf P. 311 

10. Bail were allowed to justify after 
the rule on the sheriff to bring in 
the body had expired, on payment 
of the costs of the opposition. 
Weddall v. Berger, M. 39 G. 3. 

1 B.SfP. 325 

11. If a man carry on business at a 

lodging in one place, and keep a 
house at another, notice of bail de¬ 
scribing him as of the former place 
is sufficient. ibid. ibid. 

12. The Court allowed the Defendant 
to justify bail after an attachment 
had issued against the sheriff, but 


gave leave to the Plaintiff to op¬ 
pose them without prejudice^ Wil¬ 
liams v. Water/ield , M. 39 G. 3. 

1 B. Sf P. page 334 

13. Where bail are regularly put in 
and except ed to, the Defendant 
need not describe them in his no¬ 
tice of justification. England v. 
Kerwati, M. 39 G. 3. 

1 B.SfP. 335 

14. The Court will not discharge a 
defendant on a common appearance 
ou the ground of infancy. Maddox 
v. Eden, E. 36 G. 3. 

1 B.SfP. 480 

a 5. A Defendant shall not enter into 

the recognizance of bail. Reg. 
Gen. E. 36 G. 3. 1 B. Sf P. 530 

16. But each of his bail shall bind 
himself in double the sum sworn to. 

ibid. ibid. 

17. Bail may justify in court though 

they did not actually become bail 
before the notice of justification 
was delivered. Reg. Gen. M. 37 
G. 3. 1 64 P. 660 

18. In the Common Pleas, two days 

notice of justification must be 
given whether the bail originally 
put in, or added bail be brought 
up. Nation v. Barrett , M. 40 
G. 3. 2 B. Sf P. 30 

19. Secus in K. B. if the bail have 

been before put in and excepted to. 
Wright v. Ley, H. 15 G. 3. B. R. 
in notis. 2 B. Sf P. 31 

20. It is not a sufficient ground for 
rejecting a person as bail that he 
is described to be “ of A. in the 
county of B., gaol-keeper.” 
Faulkner v. Wise, E. 40 G. 3. 

2 B.SfP. 150 

21. If on a bond debt, double the sum 
secured by the bond be the sum for 

which 
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which thebail bind themselves in the 
recognizance in error,it is sufficient, 
though a further sum be due for in * 
terest and costs, and nominal dama¬ 
ges have been recovered. Dixon v. 
Dixon , E. 41 G. 3. 

2 B. Sf P. page 443 

22. Bail put in with the filazer of the 
county in which the Defendant is 
arrested on a testatum capias, may 
be treated as a nullity. Clempson v. 
Knox , M. 42 G. 3. 2 B. Sf P. 516 

23. An indorser of a bill of exchange 
may be bail for the drawer, in an 
action against him on the same bill. 
Harris v. Manley, M. 42 G. 3. 

2 B.SfP. 526 

24. An attorney’s clerk, though not 
clerk to the Defendant’s attprney, 
cannot become bail above. Redit 
t. Broomhead, M. 42 G. 3. 

2 B. Sf P. 564 

25. On justifying bail by affidavit, 

where the same person^are bail in 
moreactions than one, each affidavit 
ought to state that the bail are worth 
double the amount of the debts in all 
the actions wherein they offer to 
become bail. Field v. IVaineiv right, 
II. 42 G. 3. 3 B. Sf P. 39 

26. Defendant having given a bond 
conditioned for the payment of a 
sum of money if the sentence of a 
Vice-Admiralty Court should be 
affirmed on appeal, and the appeal 
having been dismissed for want of 
prosecution, Defendant was arrest¬ 
ed and holden to bail; the appeal 
being restored upon petition, the 
action was suspended and the bail 
discharged; but being again dis¬ 
missed, a new action on the bond 
was commenced, and the Defend¬ 
ant was again arrested -and holden 

Vol. II. 


to bail; from this second arrest the 
Defendant applied to be discharged, 
but the Court rejected the applica¬ 
tion. fVoodmeston v. Scott, E. 
44 G. 3. 1 N. R. page 13 

27. Plaintiff having recovered judg¬ 
ment and levied part under a fi. fa., 
arrested the Defendant for the resi¬ 
due, in an action on the judgment, 
he not having been arrested in the 
original action; and the Court re¬ 
fused to discharge him. Hesse v. 
Stevenson , M. 45 G. 3. 1 N. R. 133 

II. Proceedings against the Bail, or 
the Sheriff, 

See Amendment, No. 10. 

Costs, i. 16 . 

1 . Where the rule to bring in the body 

expires on the last day in the^erm, 
the Plaintiff may at the rising of 
the Court move for an attachment 
for not bringing the body into 
Court, and such attachment may 
is*>uc on the following day, pro¬ 
vided bail shall not then be per¬ 
fected, or the Defendant rendered 
in discharge thereof. Reg. Gen . 
T. 38 G. 3. 1 B.Sf P. 312 

2. if bail be put in without any de¬ 

scription, one of whom proves to 
be clerk to an attorney, and the 
other a person in a low situation, 
Plaintiff may take an assignment of 
the bail-bond. Fenton v. Ruggles , 
M. 39 G. 3. I B. Sf P. 356 

3. If bail be brought up on the same 
day on which an attachment has 
been obtained against the sheriff, 
the Court will permit them to jus¬ 
tify, and set aside the attachment 
on payment of costs. Turner v. 
Bristow, M. 40 G. 3. 

2 B.SfP. 38 
4. If 


Oo 
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4 . If two attomies’ clerks be put in 
as bail, the Plaintiff may treat such 
bail as a nullity, and take an as¬ 
signment of the bail-bond. Wal¬ 
lace v. Arromsmith , M. 40 G. 3. 

2 B. df P. page 49 

5. If the rule of allowance of bail be 

not served on the Plaintiff’s attor¬ 
ney, he may take an assignment of 
the bail-bond, though he knows of 
thejustification. Holland v. White , 
M. 41 G. 3. 2 B. Sf. P. 341 

6. Fund judgment may be entered on 
a bail-bond without executing a 
writ of inquiry. Moody t. Phea- 
santj E. 41 G. 3. 2 B. Sf P. 446 

7. If bail, be put in with the filazer of 
the county in which the Defendant 
is arrested, on a testatum capias , 
the bail may be treated as a nul¬ 
lity, and an attachment issue. 
.Clempson v. Knox , M. 42 G. 3. 

2 B. Sf P. 516 

43. But if the Plaintiff appear to have 
been aware that the bail were ac¬ 
tually put in, though with the 
wrong filazer, the Court will relieve 
against the attachment, ibid. ibid. 

9. When only two of three joint con¬ 
tractors are sued, the Court will 
not stay proceedings upon the bail- 
bond unless the Defendant under¬ 
take not to plead in abatement. 
Govett v. Johnson , T. 41 G. 3. 

2 B.SfP. 465 

10. If proceedings be commenced 
upon a recognizance of bail imme¬ 
diately upon the return of the ca. 
sa ., the Court will not stay them, 
but upon payment of the costs, 
though the principal be surrendered 
within the four days allowed by the 
practice of the Court. Abbott v. 
Hawley , H, 4% G. 3. 3 B.SfP, 13 


11. The judgment in an original ac¬ 

tion, and the judgments m the ac¬ 
tions against the bail, may be set 
aside upon one motion, and one 
affidavit entitled in the original 
action. Winder v. Woody E . ■ 
42 G. 3. 3 B. Sf P. page 118 

12. A rule for an attachment against 

the sheriff for not bringing in the 
body, having been obtained on the 
19th of November , and the attach¬ 
ment not sued out and served on 
the sheriff until the 9th of March 
following, the Court held the she¬ 
riff' discharged, and set the attach¬ 
ment aside. Rex v. Perring , E. 
42 G. 3. 3 B. Sf P. 151 

13. If a Plaintiff having taken an 

assignment of the bail-bond while 
the action is pending, proceed upon 
it after the cause is out of Court, 
the proceedings cannot be set aside 
for irregularity. Pigotl v. Truste , 
M. 43 G. 3. 3 B.Sf P. 221 

14. But %>e Court will stay such 
proceedings if it appear that the 
Plaintiff has been guilty of laches. 

ibid. ibid. 

15. If A. being arrested by B. on 
process of the Common Pleas, give 
bail to the sheriff, and before 
the return of the writ being again 
arrested by C. is committed to 
the Fleet prison, after which B. 
takes an assignment of the bail- 
bond, and proceeds thereon, the 
Court will stay such proceed¬ 
ings, but will not make B. pay 
costs, for they will not try upon 
affidavit, whether he knew or 
not that A. was in custody, but 
will consider him ignorant of 
that fact unless notice of sur- 

, render has been regularly given. 

Harding 
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Harding v. Hennem , M. 43 G. 3. 

3 B. ScP.page 232 

10. If bail above be put in and jus¬ 
tified within four days from the 
ruling the sheriff to bring in the 
body, the Court will set aside all 
proceedings upon the bail-bond 
previous to the time of justifica¬ 
tion. Wright v. Walker , M. 44 
G. 3. 3 B.& P. 564 

17. Where a judgment against the 

principal is set aside upon condition 
that the bail-bond should stand as 
a security, the bail, if sued upon 
the bail-bond, are entitled to a 
rule to plead, and a demand of a 
plea before judgment can be signed 
against them. Evans v. Surman , 
T. 44 G. 3. 1 N. R. 63 

18. If the affidavit upon which a mo¬ 
tion for an attachment is founded, 

* merely state that the officer of the 
sheriff was served x with a copy of 
the rule to bring in the body, but 
do not add that the original rule 
was shewn to him, the Court will 
set aside the attachment. Barnard 
v. Berger , M. 45 G. 3. 

1 N. R. 121 

19. If the bail apply to stay proceed¬ 

ings upon the bail-bond or against 
the sheriff, they need not swear to 
merits, though a trial has been 
lost. Hardisty v. Storer , M. 45 
G. 3. 1 N. R. 123 

20. The Defendant has four days ex¬ 

clusive from the day of the excep¬ 
tion, to justify bail: and if an at¬ 
tachment be obtained on the fourth 
day, the Court will set it aside 
without first calling on the Defend¬ 
ant to justify bail. May cock v. So- 
lyman , AX*45 G. 3. 1 N. R. 139 

21. if the principal be actually in 


the custody of the sheriff at the 
time when the latter, at the in* 
stance of the Plaintiff, returns non 
est inventus to a co. sa. 9 the Court 
will set aside such return, together 
with all subsequent proceedings 
against the bail, and order the mo¬ 
ney levied under an execution to 
be returned to them. Forsythe v. 
Marriott , E. 45 G. 3. 

m 1 N. R. page 251 
III. Surrender of the Principal, 
See Lunatic, No. 3. 

1. If the principal be surrendered 

within four days after the return of 
that writ in which there is an ef¬ 
fectual proceeding, it is sufficient. 
Thus, if bail be served with pro¬ 
cess on his recognizance, and die 
before the quarto die post , and 
fresh process issue against his ex¬ 
ecutors, they have until the quarto 
die post of the second writ to sur¬ 
render the principal. Meddozcs- 
croft , One, Sfc. v. Sutton and Ano¬ 
ther, T. 37 G. 3. 1 B.& P. 61 

2. If a Defendant surrender himself, 
it is a sufficient performance of the 
condition of the bail-bond, with¬ 
out putting in bail. Maddocks and 
Another v. Bulcock, M. 39 G. 3. 

1 B.SfP. 325 

3. But he must give notice of such 

surrender. ibid. 

4. Where bail has been rejected, the 

Defendant cannot surrender with¬ 
out putting in fresh bail. Mills v. 
Head, M . 45 G. 3. 1 N. R. 137 

(Contra in B. R. Anon. May 24. 

E. 40 G. 3. 1 N. R. 138. n.) 

5. Bail may render the principal after 
having failed to justify on the day 
for which notice of justification 
has been given. And if they do 

O o 2 render 
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render and the Plaintiff take an 
assignment of the bail-bond, and 
proceed after notice of such 
render, his proceedings will be set 
aside without costs. Seaver v. 
Spraggon , 46 G. 3. 

2 N. R. page 85 

IV. Discharge by other Means , 
See Bankrupt, ii. 3. 

1. The Court will not discharge a 
Defendant on a common appear¬ 
ance, on the ground (f his having 
obtained his certificate as a bank¬ 
rupt,^and of the debt being thereby 
barred, if the validity of the cer¬ 
tificate is meant to be disputed. 
Stacey v. Federici , £.41 G . 3. 

2 B* & P. 390 

2. If the acceptor of a bill of ex¬ 
change not due become bankrupt, 

• and the indorser be afterwards 
obliged to take up the bill on ac¬ 
count of non-payment by the ac¬ 
ceptor, and the acceptor afterwards 
■ obtain his certificate, he will be 
discharged from the debt, and the 
Court will enter an exonerelur on 
the bail-piece in an action against 
him at the suit of the indorser. 
Joseph v. Or me, E. 46 G. 3. 

2 N. R. 180 

3. If an action be commenced against 

a bankrupt after the commission 
for work done before the bank¬ 
ruptcy, and the bankrupt after¬ 
wards obtain his certificate, the 
Defendant is discharged from the 
costs as well as the debt, and the 
Court will enter an exoneretur on 
the bail-piece. Willett v. Pringle, 
T. 46 G. 3. 2 N. R. 190 

4. One of two Defendants having been 
holden to bail in Trinity term, the 
Plaintiff proceeded to outlawry a¬ 


gainst the other, and delivered a 
declaration against the former on 
the first day of Easter term, not 
having obtained a rule for time to 
declare: held that the cause was out 
of Court, and the bail entitled to an 
exoneretur . Sykes v. Bowens and 
Another , E. 47 G. 3.2 N. R.p. 404 

V. Writ of Error. 

1. It is unnecessary to give bail in er¬ 

ror on a judgment in debt, unless it 
appear that the action was brought 
on a specific contract. Ablett v. El¬ 
lis, E. 38 G. 3. 1 B. & P. 249 

2. If a Defendant in error (the Plain¬ 
tiff in the action) upon judgment 
being affirmed, take in execution 
the body of the Plaintiff in error 
for the debt, damages, and costs in 
error, he does not thereby dis¬ 
charge the bail in error, but may 
sue them upon their recognizance. 
Perkins v. Pettit , E. 41 G. 3. 

2 JJ. & P. 4 10 

3. A .recognizance entered into by 

the bail in error without the prin¬ 
cipal is good. Dixon v. Dixon , E. 
41 G . 3. 2 If. & P. 443 

4. Ou the quarto die post of the re¬ 

turn of the ca. sa. against the prin¬ 
cipal, the bail are fixed ; and if af¬ 
ter that time, they apply to stay 
proceedings against themselves 
pending a writ of error, the Court 
w'ill not grant the application, un¬ 
less they undertake to pay not only 
the condemnation money, but also 
the costs of the action against them¬ 
selves, the costs of the application, 
and, where there is no bail in 
error, the costs of the proceedings 
in error. Copous ▼. Blyton , T. 
44 Cr. 3. 1 N. R. 67 

BAIL- 



INDEX TO THE PRINCIPAL MATTERS. 


839: 


BAIL-BOND* 

See Amendment^ No. 3. Bail, i. 
8. ii. iil. 2. Escape, No. 3, 4. 
Lunatic, No. 3. Pleading, vii. 
1. Practice, i. 8. vii. 6, 7. 

BAILMENT, 

See Carrier. 

BAIL-PIECE. 

The Court will give leave to amend a 
misnomer in the bail-piece. An¬ 
derson v. Noah , E. 37 G. 3. 

1 B. & P. page 31 

BAKER, 

See Authority, 2, 3, 4. 

BANK, * ’ 

See Embezzlement. 

BANK ACT, 

See Affidavit to hold to Bail. 
BANKER, 

See Consignment. Partners, No. 
1,2. Bills of Exchange, Ac. 
No. 3. 16. 18. 

BANKER’S CHECK, 

See Stamps, No. 4. 6. 

BANK NOTES, 

See Affidavit to hold to Bail. 
Evidence, ii. 30. Forgery. 
Tender, No. 2. 

BANKRUPT, 

See Bills of Exchange and Pro¬ 
missory Notes, No. 3. Compo¬ 
sition, Deed of. Costs, iii. 4. 
Courts, No. 1. Insolvent, No. 
14. Judgment, No. 1. Lien, 


No. 1. 8, 9. Partners, No. 1, 2. 
Pleading, iii. 8. 10. iv. 2, 3. 
Prisoner, No. 2, 3. Venue, 
No. 11. 

I. Of the Bankruptcy and Com¬ 
mission, • 

II. Of the Bankrupt's Rights and 
Duties. 

III. Of the Bankrupts Estate . 

I. Of the Bankruptcy and Commission* 

1. It is no objection to a commission 
of bankruptcy that it was sued out 
with intent to defeat a previous 
execution, if no collusion appear 
on the part of the bankrupt. Men*, 
ham , Assignee , &c. v. Edmonson , 
H. 39 G. S. 1 B. & P. page 369 

2. A commission of bankrupt found¬ 
ed on the petition of A ., a British 
subject resident in England, for a 
debt due to himself and his part¬ 
ners B. and C., also British sub¬ 
jects, but resident and carrying on 
trade in an enemy’s country, can¬ 
not be supported. M c Connell v. 
Hector, E. 42 G. 3. 3 B. Sc P. 113 

3. A trader having a counting-house 

in town, and a dwelling-house in 
the country, left the former, (to 
whic^ be never returned,) taking 
his books with him, and slept at 
his dwelling-house a few nights, 
when he finally left that also: 
held, that having quitted his count¬ 
ing-house without the animus re- 
vertendi, he began to absent him¬ 
self from that day, within the 
meaning of the 13 Eliz. c. 7.8. 1. 
and thereby committed an act of 
bankruptcy. Judine v. Da Cosseh, 
E.45G.3. * I N. R. 234 

4. The debt of a creditor, who has 
joined in a petition to supersede a 

prior 
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prior commission, and proved his 
debt under a second commission, 
coupled with an act of bankruptcy 
prior to that on which the second 
commission is founded, may be set 
up to defeat qpch second commission 
by a Defendant in an action at the 
suit of the assignees under the 
commission. Beardmore v. Shaw, 
Em 45 G* 3. 1 N. R. page 263 

6. A fanner, who occasionally buys 
hay, com, horses, See. with a view 
to sell again for profit, does not 
thereby make himself a trader 
within the bankrupt laws. Stew- 
erf, Jdsstgnee, See . v» Ball, 

46 G. 3. 2 N. R. 78 

6. A' commission of bankrupt sued 
out upon the affidavits of fohr pe¬ 
titioning creditors, whose debts do 
not appear upon the face of those 
affidavits to amount to 2 001., is 
not void, the provision in the act 
5 G. 2. c. 30. 8m 23. respecting such 
affidavits being directory only, 
and not conditional. Hill, As¬ 
signee, A c. v. Heale and Others , 
T. 46 G. 3. 2 N. R. 106 

II. Of the Bankrupt's Rights and 
Duties, 

See Bail, iv. 1, 2, 3. 

1. If an order for the delivery of 

goods In the hands of a third per¬ 
son be given to an uncertificated 
bankrupt In payment of a debt ac¬ 
crued subsequent to his bankrupt¬ 
cy, he may maintain trover for 
them* Fowler v. Down , E. 37 
G. 3. 1 B.& P. 44 

2. If one of the creditors, though 
without the privity of the bank¬ 
rupt, be induced by money to sign 
the certificate, it is void. Holland 


v. Palmer , Af- 38 G. 3. 

1 B.Sc P. page 9& 

3. The Court will not order a common 

appearance to be entered on the 
ground of the Plaintiff having 
proved hi6 debt, and been chosen 
assignee under a commission of 
bankrupt issued against the De¬ 
fendant. Hill v. Reeves , E. 
39 G. 3. 1 B.& P. 424 

4. If a Ji.fa. issued against a bankrupt 
before certificate obtained be not 
executed till after, the Court will 
order the goods to be restored, 
even though he has not pleaded his 
certificate, according to 5 G. 2. 
c. 30. Sm 7. Lister, One , &c. v. 
Mundell, Em 30 G . 3.1 B. A P . 427 

5. For the Court will always give 

that relief in a summary way, which 
might be obtained by audita que¬ 
rela. ibid. ibid. 

6. But if any thing be alleged to in¬ 

validate the effect of the certificate, 
the Court will direct a trial on the 
plea of bankruptcy. ibid. ibid. 

7. An action against a bankrupt who 

has obtained his certificate under a 
second commission, ou a cause of , 
action accruing previous to his se¬ 
cond bankruptcy, may be main¬ 
tained before a dividend has been 
made, or the period for making it 
allowed by the 5 G. 2. e. 30. s. 37. 
is elapsed, if evidence be adduced 
to shew that it is not probable from 
the state of the effects in the hands 
of the assignees that the bankrupt 
will be able to pay 1 5s. in the 
pound. Jelfs v. Ballard, T. 
39 G. 8. 1 B. Sc P. 467 

8. A debt accrued subsequent to an 
act of bankruptcy, but previous to 
the issuing of the commission, is 

not 
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not barred by the certificate. 
Bamford t, Burrell , M. 40 G. 3. 

3fi.& P.page 1 

9. A . being arrested, B. became bail 
for him to the sheriff, and judgment 
was obtained against B. upon the 
bail-bond, which was afterwards 
non-prossed; upon this the debt 
and costs were levied on B. by Ji. 
Jit.; after which A. obtained his 
certificate: held, that B. was not 
barred by the certificate from re¬ 
covering from A. the amount of 
the debt and costs levied by the fi. 
Jit. Goddard v. Panderhey den, 
M. 12 G. 3. in noth 2B.&P.8 

10. The Court will not discharge a 
Defendant out of custody on a 
common appearance, on the ground 
of a commission of bankruptcy 
having been sued out against him 
by the Plaintiff as petitioning cre¬ 
ditor, upon the same debt as that 
on which the arrest is founded. 
Percy v. Powell , H. 42 G. 3. 

3 B. & P. 6 

11. If the acceptor of a bill of Ex¬ 

change not due become bankrupt, 
and the indorser be afterwards ob¬ 
liged to take up the bill on ac¬ 
count of non-payment by the ac¬ 
ceptor, he may prove the amount 
under the commission ; and if the 
acceptor afterwards obtain his cer¬ 
tificate, he will be discharged from 
the debt. Joseph v. Orme , E. 
46 G. 3. 2 N. R. 180 

12. If an action be commenced against 
a bankrupt, after the commission, 
for work done before the bank¬ 
ruptcy, and .the bankrupt after¬ 
wards obtain his certificate, the 
Defendant is discharged from the 
costs as well as the debt. Willett 


63$ 

v. Pringle , T. 46 G. 3. 

2 N. R. page 190 

13. Where a verdict is recovered 
against a bankrupt after the bank¬ 
ruptcy in an action brought before, 
the costs are not pr^veable under 
the commission. Ex parte Hill- 
Sittings in Lincoln' s-Inn Hall be¬ 
fore M. T. 3d Nov. 1802, before 
Lord Eldon , Chancellor. 

2 N. R. 191. tin noth. 

III. Of the Bankrupt's Estate. 

1. If the furniture of a coffee-house* 
be taken in execution by a cre¬ 
ditor, and without being removed- 
be let by him to the keeper of the 
coffee-house, who becomes bank¬ 
rupt^'while in possession of it, the 
assignees may seize it under the 
21 Jac. 1. c. 19. s. 11. tangham 
v. Biggs and Another ', T. 37 G. 3. 

1 B.&P. 82 

2. If a man be the reputed owner of 

goods, and appear to have the 
order and disposition of them, 
he must be understood to have 
taken upon himself K the sale, 
order, and disposition,’* within 
the meaning of the 21 Jac. 1. c. 19. 
i. II. ibid. 87 

3. Possession of chattels with nothing 

to oppose it, is always evidence of 
ownership; but such evidence as 
may be opposed. ibid. 88 

4. A. as dyer having purchased a plant 
of B., and being unable to pay the 
purchase-money, re-sold it to 2?., 
who never took actual possession, 
but demised it to him for three 
years ; during that time A. became 
bankrupt, and the assignees having 
seized the plant in his possession 
under the 21 Jac. 1 ., it wms held a> 

good 
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good defence to an action of trover 
brought against them by B. Bry¬ 
son v. Wylie, H. 24 G. 3. B. R. 

1 B. &P. page 83 n. 

B. If a Plaintiff become bankrupt 
after a nonsuit at Nisi Prius, and 
before the judgment of nonsuit, the 
costs of the nonsuit are a debt 
proveable under the commission. 
Watts v. Hart , M. 38 G. 3. 

1 B. Sf P. 134 

6. If a creditor accompany the she¬ 

riff’s officer in levying an execution 
which is afterwards avoided by a 
commission of bankruptcy, trover 
xnay be maintained against the 
former by the assignee, though he 
has never received either the goods 
or their value from the 'sheriff. 
Menham , Assignee, &$c. v. Edmon¬ 
son , H. 39 G. 3. 1 B. Sc P. 369 

7. ' The acceptor of a bill of Ex¬ 
change, two days before the expi¬ 
ration of the time for which the 
bill was originally drawn, called 
upon the indorser, and informed 
him privately that he was insol¬ 
vent; the indorser insisted upon 
being paid the amount of the bill, 
offering at the same time to be¬ 
come security to the creditors for 
so much as the estate should pro¬ 
duce ; whereupon the acceptor 
paid it, and four days after be¬ 
came bankrupt: it also appeared 

that the bill had been altered so 

« 

as to make it fall due before this 
transaction, but without the De¬ 
fendant’s knowledge: held, that 
this was sufficient proof of a frau¬ 
dulent preference to defeat the 
payment of the bill. Singleton v. 
Btttler, M.41G.3. 2 B.& P.283 

8. Payment to a creditor under an 


arrest after a secret act of bank* 
ruptcy, is protected by 19 G. 2. 
c. 32. as a payment <( in the usual 
and ordinary course of trade and 
dealing.” Cox v. Morgan , £. 
41 G. 3. 2 B. & P. page 398 

S. P. Holmes v. Wennington , 
Settee. T. 30 G. 3. . 399 n. 

9. If a debtor at the instance of his 
creditor, give goods out of his 
shop in part-payment of a bond not 
then due, and shortly afterwards 
become bankrupt, the mere cir¬ 
cumstance of the bond not being 
due will not alone vitiate the part- 
payment on the ground of fraudu¬ 
lent preference. Hartshorne v. 
Slodden , M. 42 G. 3. 

, 2 B. & P. 582 

10. Property in which a bankrupt 
has only a trust estate, does not 
pass to the assignees under the as¬ 
signment ; therefore the cestui/ que 
trust cannot bring any action re¬ 
specting such property in tlicir 
names, but ought to bring it in the 
name of the bankrupt. Carpenter 
v. Marnell , //. 42 G. 3. 

3 B. St P. 40 

11. A trader subsequent to an act of 
bankruptcy, being arrested and de¬ 
tained in prison at the suit of se¬ 
veral creditors, sent for all his 
creditors but one, atid paid their 
debts in full; but no other circum¬ 
stance occurred from which it 
could be presumed that they knew 
of his bankruptcy or insolvency : 
held, that such payments were not 
protected by the 19 G. 2. c. 32. 
Southey v. Butler , M. 43 G. 3. 

3 B. & P. 237 

12. A . and being partners in trade, 

A. committed an act of bankruptcy, 

a few 
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a few days after which 13. also com¬ 
mitted an act of bankruptcy, and 
between the two acts of bankruptcy 
a clerk of the house paid to C. a 
creditor of the house at his request 
558/.,'and after both acts oPbank- 
ruptcy 5/. more. The assignees 
under a joint commission against 

A. and 11. brought an action against 
C. to recover those sums of money, 
and declared first for money had 
and received to the use of A. and 

B. before they became bankrupts ; 

secondly, for money had and re¬ 
ceived to their own use as assignees 
of A. and B. after the bankruptcy 
of A. and B.; and, thirdly, upon 
an account stated with them as 
such assignees; held, that under 
this declaration the assignees were 
only entitled to recover the 5/. 
paid after the bankruptcy of both 
partners. Smith v. Goddard , T. 
43 G. 3. 3 B. Si, P.pagc 405 

13. Senib. That if they had declared 
for money had and received to 
their use as assignees of A., they 
might have recovered one moiety 
of the 558/. pa^l between the two 
acts of bankruptcy. ibid. ibid. 

11. If the assignees of au uucertifi- 
cated bankrupt in their own names 
execute a deed with other credi¬ 
tors, whereby they, aud all the 
creditors who may sign the said 
deed, release the. bankrupt from all 
actions, suits, claims, and demands 
against him or his estate, aud such 
deed be not signed by all the cre¬ 
ditors of the bankrupt, the as¬ 
signees are not barred from claim¬ 
ing as assignees the benefit of a pa¬ 
tent right afterwards obtained by 
the bankrupt. Hesse v. Steven - 


son, M. 44 G. 3. 

3 B. & P. page 565 

15. A patent right for the exclusive 
exercise of an invention obtained 
from the Crown by an uncertifi¬ 
cated bankrupt is affected by the 
previous assignment of the com- 

• missioners, and vests in the as¬ 
signees. ibid. ibid. 

16. An act of parliament empowering 

such bankrupt patentee, his execu¬ 
tors, administrators, and assigns, 
to assign the right to a greater num¬ 
ber of persons than allowed by the 
letters patent, and declared to be 
a public act, does not enable either 
the bankrupt or his assigns to make 
a better title than they could be¬ 
fore Yhe act. ibid. ibid. 

17. If the printer and publisher of a 
newspaper assign his interest 
therein to a creditor as a security, 
but continue to print and publish 
as before, and no affidavit of the 
change of interest be delivered to 
the commissioners of stampsj and 
the printer become bankrupt, the 
right to the paper will pass to his 
assignees, under the assignment of 
the commissioners. Longman and 
Another v. Tripp , M. 46 G. 3. 

2 N. R. 67 


BANKRUPTCY, PLEA OF, 

Sec Pleading, iii. 8. 10. Prac¬ 
tice, iii. 17. ~ 

BARON AND FEME, - 
See Arbitration, No. 10. Bail, i. 
2. Fine, No. 7. Pleading, ii. 
5. 12. 16. v. 6. Power. 

1. Defendant’s wife having committed 
adultery, he left her in his house 
-with two children bearing his name, 

but 
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but without making any provision 
for her in consequence of the sepa¬ 
ration ; she continued in a state of 
adultery: held that the husband 
should be liable for the necessaries 
furnished to her unless it appeared 
that the Plaintiff knew or ought to 
have known the circumstances un¬ 
der which she was living. Norton 
v. Fazan , E. 38 G. 3. 

1 B. & P. page 2.26 

2. It seems that a woman living apart 

from her husband in a state of adul¬ 
tery, is liable on her own contracts, 
though she has no separate main¬ 
tenance. Cox v. Kitchen , M. 39 
G. 3. 1 B.Sc P. 338 

3. If the husband (being an alien, see 
Farrer v. Lady Granard , 1 N. R. 
80.) reside abroad, and the wife 
trade and obtain credit in this coun¬ 
try as a feme sole, she is liable for 
her own debts. De Gaillon v. 
VAigle , M. 39 G. 3. 1 B.Sc P. 357 

4. A feme covert sole trader in the 
city of London , is not liable to be 
sued as such in the courts of West¬ 
minster . Beard and Wifcr. Webb 
in error, H. 40 G. 3. 2 B. Sc P. 93 

5. Though the custom of the city of 
London be stated on the record. 

ibid. ibid. 

6. And even in the city courts the 

husband should be joined for con¬ 
formity. ibid. ibid. 

7. An Englishman employed iit the 
service of the British government, 
residing in a foreign country, and 
having lands there, upon the ces- 
' sation of his employment in con¬ 
sequence of war between the two 
countries, sent his wife and family 
to this country, but continued to 
reside abroad himself; held that 


the wife, not having represented 
herself as a feme sole, was not 
liable to be sued as such. Marsh 
v. Hutchinson , T. 40 G. 3. 

2 B. it P.page 226 

8. The Court refused to set aside, 
upon summary application, a judg¬ 
ment entered upon a warrant of 
attorney, by a feme covert. Mac- 
lean v. Douglass , E. 42 G. 3. 

3 B.ScP. 128 

9. If a feme covert be taken in exe¬ 

cution under a warrant of attor- 
ney given by her, as a feme sole, 
the Court will not discharge her 
on a summary application. Wil¬ 
kins v. Wetherill and Coutts , M. 
43 G. 3. 3 B.& P. 220 

10. .The Court will discharge a feme 

covert Defendant upon a common 
appearance, though she contracted 
the debt as a feme sole, and was 
entrusted by the Plaintiff, as such, 
unless she represented herself to be 
single. Collins v. Rowed , T. 44 
G. 3. 1 N. R. 54 

11. To a plea of coverture the Plain¬ 

tiff replied that the Defendant’s- 
husband “lived and resided in parts’ 
beyond the seas, viz. in Ireland 
and that the Defendant lived in this 
kingdom separate and apart from 
her husband, as a single woman j 
and as such single woman promis¬ 
ed,” See. Held bad upon general 
demurrer. Farrer v. Lady Gra - 
nard , T. 44 G. 3. 1 N. R. 80 

12. In an action of debt on a bond by 
the trustees of the Defendant's wife, 
to enforce payment of an annuity 
secured to her, the Court refused to 
allow the Defendant to withdraw 
the general issue and plead* 1st, 
that the defendant's wife had com¬ 
mitted 
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mitted adultery, and was living in 
that state ; and, 2dly, that she had 
committed adultery at the time 
when the bond was executed in her 
favour, though the Defendant was 
ignorant thereof, being of opinion 
that such pleas, if pleaded, would 
not have been a good defence to 
the action. Field v. Serres , M. 
45 G. 3. 1 N. R. page 121 

13. If husband and wife separate by 

deed, and the former covenant with 
A. her sister, to pay to his wife, or 
such person as she should appoint, 
a certain weekly allowance, during 
their separation, and the wife after¬ 
wards live with A. and is by her 
supplied with necessaries, and the 
husband fails to pay the stipulated 
allowance to his wife, A. may 
maintain an indebitatus assumpsit 
against the husband for such ne¬ 
cessaries. Nurse v. Craig, H. 46 
G.3. 2N.R. 148. 

14. The Court refused to discharge a 
Defendant on the ground of cover¬ 
ture, she being a foreigner, and her 
husband abroad, though she was 
not separated from him by deed, 
had no separate maintenance, nor 
had ever represented herself as a 
single woman. Burficld v. Du- 
ckesse de Pienne , //. 47 G. 3. 

2 N. R. 380 
BASTARD. 

The mother of an infant illegitimate 
child is entitled to the custody of 
the child, iu preference to the fa¬ 
ther, though from his circumstances 
be may be better able to educate 
it. Ex parte Ann Knee , M. 45 
G . 3. 1 N. R. 148 

BEDFORD LEVEL, 

See Rate, No. 4. 


BENEFICE, 

See Insolvent, No. 14. Pleading, 
t. 14. 

BILL, 

See Pleading, ii. 7. 

BILL, DELIVERY OF, 

See Attorney’s Bill, No. 1. Evi¬ 
dence, ii. 1. 

BILL OF EXCEPTIONS, 

See Ejectment, No. 5. 

A bill of exceptions is no part of the 
record in the Court below, and 
therefore is not to be included in 
the taxation of costs there. Gard - 
ner v. Baillie , E. 37 G. 3. 

1 B. & P.page 32 

BILL OF LADING, 

See Consignment. Pleading, iv. 7. 

BILL OF PARTICULARS, 

See Evidence, ii. 17. Payment of 
Money into Court, No. 2. Prac¬ 
tice, iii. v. 24. 

An order for a bill of particulars does 
not suspend the time for pleading, 
and therefore Plaintiff may sign 
judgment immediately after deli¬ 
vering the particulars, if the time 
for pleading be then out. Hiffer- 
T7ian v. Lungelle , H. 41 G. 3. 

2 B. & P. 363 

BILL OF SALE, 

See Fraudulent Conveyance. 

BILLS OF EXCHANGE AND 
PROMISSORY NOTES, 
i See Affidavit to hold to Baii^ 
No. 16. 28. Bail, i. 23. iv. 2. 
Bankrupt, ii. 11. iii. 7. Evi¬ 
dence, i. 2. ii. 34. Insolvent, 

; No. 15. Interest of Money, 

| No. 4. Money had and re¬ 
ceived, No. 4. 7,10. Partners, 
| No. I, 2. Payment, No. 2, 3. 

Pleading, 
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Pleading, iii. II. it. 10. ▼. 5. 
16, 17. Practice, ▼. 9. Re¬ 
lease, No. 3. Stamps, No. 6, 7. 
Variance, No. 1.11,12. Usury, 
No. 1. 6. 

]. A note payable on demand with 
interest drawn by A. in favour of 
I?,, as a security for a debt, was by 
him indorsed to C. for the same 
purpose : after the indorsement it 
passed backwards and forwards be¬ 
tween B. and C. several times, and 
previous to its being ultimately de¬ 
posited with C. he received an in¬ 
timation from B. not to negociate 
it, as the latter would want it 
when he settled accounts with 
'A. ; held that C. could not after a 
settlement of accounts between A. 
and B. without are-delivery of the 
note, recover on it against A. Ro¬ 
berts rind Others, Assignees Sfc. v. 
Eden , E. 39 G. 3. 1 B. & B.p. 398. 

2. For it was deposited as a pledge, 
and therefore subject to (he same 
equity as if remaining iu the hands 
of the original payee. ibid. ibid. 

3. If A. .deposit bills indorsed in 
blank with B . his banker, to be by 
him received when due, and the 
latter raise mpney upon the bills 
by pledging them with C. another 
banker, and afterwards become 
bankrupt; A. cannot maintain tro¬ 
ver against C. for the bills. Col¬ 
lins v. Martin , II. 37 G. 3. 

1 B.SfP. 648 

4. Notice of non-payment of a bill 
by the acceptor need not be given 
to the drawer, if the latter have no 
effects in the hands of the former; 
though the indorser have. JVal- 
zeyn v. St. Quintan, H. 37 6? 3. 

1 B. Sf P. 652 


6. If the holder after protest for non¬ 
payment and notice to the drawer, 
forbear to sue the acceptor, the 
drawer is not thereby discharged. 

1 B. Sf P. page 652 

6. So after protest only, if the drawer 
be not entitled to notice. 

ibid. ibid. 

7. Secus , before protest, or if the 

holder take security from the ac¬ 
ceptor after protest. ibtd. ibid. 

8. If the holder accept part-payment 

of the indorser, he may still reco¬ 
ver the residue against the drawer; 
if not the whole. ibid. ibid. 

9. If the indorsee of a bill, having 

sued the acceptor to judgment, and 
taken out execution, receive of him 
p. sum of money in part-payment, 
and take his security for the re¬ 
mainder, with the exception of a 
nominal sum only, he is thereby 
precluded from afterwards suing 
the indorser. English v. Barley, 
If. 40 G. 3. 2 B. $ P. 61 

10. Debt lies by the payee against the 
maker of a promissory note ex¬ 
pressed to be for value received. 
Bishop v. Young, H. 40 G. 3. 

2 B.SfP. 78 

11. An action will not lie on a pro¬ 

missory note given in payment of 
a wager on the amount of the hop 
duties. Shirley v. Sankey , E. 40 
G. 3. 2 B. Sf P. 130 

12. A warrant was directed to an of¬ 
ficer of excise, by the commis¬ 
sioners, commanding him to appre¬ 
hend a person convicted in several 
penalties, and. take him to prison, 
and keep him there until the 
amount of the penalties was paid ; 
the officer having arrested the 
party, discharged him on a pro¬ 
missory 
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missory note for the amount 
of the penalties payable at a future 
day ; and the commissioners after¬ 
wards approved of his conduct; 
held that the discharge was a good 
consideration for the note, and 
that an action might be maintained 
thereon. Pil/cingfon v. Green, E. 
40 G. 3. 2 B. & P.pagc 151 

1 3. A. with a view to accommodate 
B. lent him a bill, drawn by him¬ 
self upon and accepted by C 1 ., who 
had effects of A. in his hand : B. 
indorsed it to I), who indorsed it 
over; the day before the bill be¬ 
came due B. paid the amount to A ., 
who on hearing that C. had failed 
gave B. a check for the amount of 
the bill, and sent him with it to D. 
to enable him to pay the bill when 
due; four days after that time A . 
learning that payment had not been 
demanded, desired D. not to pay 
the bill, as no notice of non-pay¬ 
ment had been given by the holder, 
and offered to indemnify him ; not¬ 
withstanding this 1). afterwards 
paid the hg}l : held that J). paid 
tbe bill in his own wrong. IVhit- 
field v. Savage, M. 41 G. 3. 

2 B. & P. 277 

14. A note promising to pay 16 on the 

« sale, or produce immediately when 

sold of the White Hart Inn, St. 
Alban's, Herts , and the goods, &c. 
value received,” cannot be de¬ 
clared upon as a promissory note 
within the statute, though it be 
averred that before the action com¬ 
menced the White Hart Inn and 
the goods were sold. Hill v. Hal¬ 
ford, Exchequer Chamber , E. 41 
6?. 3. SB.#P.413 

15. If a bill of Exchange be made 


payable two months after date, and 
no date be expressed, the Court 
will intend it to be payable two 
mouths after the day on which it 
was made. Hague v. French , T. 
42 G. 3. 3 B.SfP.page 17 3 

16. A . the agent in America of B. in 
England, drew a bill upon him, 
and indorsed it to 6\, also residing 
in America , who indorsed it over. 
Before the bill became due, A. 
having reason to believe that B. 
would fail, lodged property be¬ 
longing to B. in the hands of C. 
to answer the bill in case it should 
be returned, C. undertaking to 
restore the same whenever it should 
appear that he was exonerated 
from the bill. Acceptance and 
payment of the bill were refused, 
but no notice was given to A. : 
held that A. w r as discharged. Clegg 
and Another v. Cotton, M. 43 G. 3. 

3 B. # P. 239 
17. A. deposited a sum of money at 
the banking house of B. in Paris , 
for which B. gave him his note, 
i( payable in Paris, or at the 
choice of the bearer at the Union 
Bank in Dover , or at my usual 
residence in London according to 
the course of Exchange upon Pa¬ 
ris /” after this note was giveu, 
the direct course of Exchange be¬ 
tween London and Paris ceased 
altogether, having been, previous to 
its total cessation, extremely low; 
the note was at a subsequent per-' 
riod presented for acceptance and 
payment at the residence of B. in 
London , at which time there was a 
circuitous course of Exchange upbn 
Paris by way of Hamburgh . Held’ 
that^f. was entitled to recover upon 

the 
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the note according to such cir¬ 
cuitous course of Exchange upon 
Paris at the time when the note 
was presented. Pollard v. Sir 
Rob. Merries, H. 43 G . 3. 

3 B.Sf P. page 335 

18. If the holder of. a bill of Ex¬ 
change, of which payment has been 
refused, inform the drawer of his 
intention to take security from the 
acceptor, and the drawer answer, 
that he may do as he likes, for that 
he (the drawer) is discharged for 
want of notice, and it appear that 
due notice had been given; the 
holder may sue the drawer, not¬ 
withstanding that he has taken se¬ 
curity from the acceptor ; for the 
drawer under such circumstances 
must be considered as having as¬ 
sented to the security being taken. 
Clark v. Devlin, E. 43 G. 3. 

3 B.Sf P. 363 

19. A bill indorsed in blank, and de¬ 

posited by the holder with his 
bankers, became due on Saturday, 
and was presented for payment 
about two o’clock on that day. 
Payment being refused, the bill 
wfts noted and again presented be¬ 
tween nine and ten in the evening 
by a notary. On Monday the bank¬ 
ers informed the holder that the 
bill was dishonoured, who on 
Tuesday about noon gave notice to 
thq indorser. The holder lived at 
Knightsbridge, and the indorser in 
Tottenham-Court. Road. Held that 
this notice was sufficient to entitle 
the holder to recover against the 
Indorser. Haynes v. Birks, H. 
44 G. 3. 3 B.Sf P. 699 

20- If A. indorse a bill, drawn in his 
favour and accepted, to B. in order 


that he may raise money for A. by 
negotiating it, and gives it to C. 
who puts it into the hands of I>. 
without consideration two years 
after the bill is due, A. may recovee 
back ttfe bill from D. in trover. 
Goggcrley v. Cuthbert , H. 4G G. 3. 

2 N. R. page 170 

BISHOP, 

Sec Prohibition. 

• 

BOND, 

Sec Bail., i. 21. Baron and Feme. 
No. 12. Condition. Contri¬ 
bution. Discontinuance, No. 2. 
Estoppel. Evidence, i. 1.6, 7. 
ii. 7, 8. Executors and Admi¬ 
nistrators, No. 6. Illegal 
Contract, No. 3. Penalty. 
Pleading, i. 3. iii. 9. iv. 4. v. 24. 
34. 37. Replevin, No. 2. 4. 
Resignation Bond. Stamps, 
No. 9. 

1. The Court will stay proceedings ou 

a single bond on payment by the 
obligor of principal i^d costs, with¬ 
out interest. Hogan v. Page, M. 
39 G. 3. 1 B. Sf P. 337 

2. If the obligor of a bond after a no¬ 
tice of its being assigned, take a 
release from the obligee, and plead 
it to an action brought by the as¬ 
signee in the name of the obligee, 
the Court will set the plea aside. 
Legh v. Legh , T. 39 G. 3. 

1 B.Sf P. 447 

3. And they will not under theso 
circumstances allow the obligor to 
plead payment of the bond. 

ibid. ibid. 

4. A bond taken by commissioners un¬ 
der an Enclosure act, to Indemnify 

them* 
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themselves against the expences of 
a suit brought to try the right to an 
allotment made by them, and in 
which they are, according to the 
directions of the act, made De¬ 
fendants, is not void. lies v. Box- 
all, H. 40 G. 3. 2 B. & P. page 89 
5. Though there be a fund provided, 
out of which such expences may in 
some cases be satisfied, ibid. ibid. 

§. At least if the commissioners doubt 
whether the case in question be one 
of those cases. ibid. ibid. 

7. A. executed a bond as the joint 
and several bond of himself and B., 
and signed it u A. and B.” having 
no authority from B. so to do: ] 
held, that the bond was good, as 
the several bond of A. Elliot v. 
Davis , M. 41 G. 3. 

2 B. & P. 338 

BRIBERY, 

See Treating. 

BRIDGE, 

See Certiorari. 

Quaere , Whether the same persons 
who are bound to repair a bridge, 
are also bound to widen it, if the 
exigencies of the public should re¬ 
quire it ? The Inhabitants of the 
County of Cumberland v. The 
King in Error, E. 43 G. 3. 

3 B. & P. 354 

BURGLARY, 

See Larceny. 

Indictment for a burglary, laid in the 
first count to have been committed 
in the house of M. R- B .; in the 
2d, of J. B. y and in the 3d of B. 
N. It appeared that the place 


where the robbery was committed, 
was the centre of a building having 
two wings; that in the centre 
building the business of M. R. B., 

J. B.y W. N.y and several other 
persons was carried on; that in 
part of one of the wings was the 
dwelling of M. R. B., and in the 
other part, that of J. B., neither 
having any internal communication 
with the centre, except by a win¬ 
dow in the dwelling of J. B., 
which looked into a passage that 
ran the whole length of the cen¬ 
tre, and that the other wing was 
occupied by IV. N., from which 
there was no communication with 
tin: centre. Semb. That the rob¬ 
bery did not amount in law to a 
burglary. The King v. John Eg - 
ginton and Others. T. 41 G. 3. 

2 B. & P.page 508 

BYE-LAW, 

See Pleading, iv. 1. 

A penalty of 20 shillings having 
been imposed by one of the bye¬ 
laws of the butchers* company on 
all persons selling meat on p.£un- 
duy, within their jurisdiction, it 
was declared by a subsequent 
clause, that if any offender should 
deny, refuse, or neglect to pay 
the penalty, he should be liable to 
an action of debt: held, that it 
was not necessary to prove a pre¬ 
vious demand, in order to main¬ 
tain such action, although averred 
in the declaration. The Butchers ’ 
Company v. Bullock , E. 43 G. 3. 

3 B. & P. 434 


CANAL 
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C. 

CANAL ACT, 

See Costs, i. 3. 

CANDIDATE, 

See Defamation, No. 3. Plead¬ 
ing, v. 25. Treating. 

CARRIER, 

See Consignor and Consignee. 
Lien. Payment of Money in¬ 
to Court, No. 1. Pleading, 
ii. 15, 16. 

If A. send, goods by Z?., who says 
K I will warrant they shall go 
safe,” If. is liable for any damage 
sustained by the goods, notwith¬ 
standing A . send one of his owu 
servants in R.’s cart to look after 
them. Robinson v. Dun more, E. 
41 G. 3. 2 11. & P. page 416 

CERTIFICATE, 

See Attorney, No. 2. Bankrupt, 
ii. iii. 14, 15, 1G. Common In- 
jpaMER. Costs, i» 11. Plead¬ 
ing, iii. 10. v. 31. 

CERTIORARr. ’ 

The 1 Ann. c. 18. s. 5. has not taken 
away from the Crown the power 
of removing by certiorari an in¬ 
dictment for not repairing a county 
bridge. The Inhabitants of the 
County of Cumberland v. The 
King , in Error. E. 43 G. 3. 

3 B. & P. 354 

CESTUY QUE TRUST, 

See Pleading, vi. 1. 

* 


CHARTER, 

See Authority, No. 2. 

/ 

' CHARTER-PARTY, 

See Agreement, 4. Pleading, ii. 
15. Ship, No. 4. 

CLAIM, 

See Toll. 

COALS, 

Sec Agreement, No. 8. Cove¬ 
nant, No. 3. 

COGNIZANCE, 

See Practice, iii. 19. Replevin, 

No. 1, 2. 

COGNOVIT, 

Sec Stamps, No. 1. 

COIN, 

See Indictment, No. 6 > 

COLLECTOR, 

See Taxes. 

COLLEGES, 

See Land Tax. 

COMMITMENT, 

See Evidence, ii. 23. 25, 26. Ha¬ 
beas Corpus, No. 1 , 2. 4 

COMMON, 

See Pleading, iv. 6. 9. v. 13. 

1. If the lord of a manor plant trees on 
a common,, the commoner has no 
right to abate them, though there be 
not a sufficiency of common left: his 

remedy 
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remedy is by action. Kirby v. 
Sadgrove, in Error , E. 37 G. 3. 

1 I). $ P. page 13 

2. But if the lord so plant as to destroy 
the common,'such an act would be 
considered as a nuisance, and the 
commoner might abate, ibid. ibid. 

COMMON INFORMER, 

See Attorney, No. 6. 

A common informer may recover pe¬ 
nalties against a proctor for acting 
as such without having obtained 
and entered his certificate under 
37 G. 3. c. 90. Barnard v.Gost- 
ling , E. 45 G. 3. 1 N. R. 245 

COMMON RECOVERY, 

See Dower. 

t 

1. It is no objection to the passing a 

common recovery, that the order 
of the names of the vouchees in the 
prcecipe at bar varies from that in 
the dedimus. Lang v. JVoodhouse , 
E. 37 G. 3. 1 B. Sf P. 31 

2. Nor that the warrants of attorney 
of the several vouchees are on se¬ 
parate pieces of parchment, ib. ib. 

3. The Court will give leave to 
amend a mistake in the writ of 
entry in a common recovery. 
Cross v. Peadf M. 38 G. 3. 

1 B. Sf P . 137 

4. No common recovery or fine shall 
be suffered to pass unless the taking 
of the warrants of attorney be be¬ 
fore one of the Justices or Barons 
of the Courts at Westminster , or 
one of the Serjeants at Law, unless 
an affidavit be filed stating that 
the commissioners taking the same, 
are to the best of the Defendant’s 
information and belief, either bar¬ 
risters of five years* standing, or 

Vox.. II. 


solicitors or attornies of some of 
the Courts at Westminster , the 
Judges of the Court of Session and 
Exchequer, or advocates and clerks 
to the signet of five years* standing 
in Scotland. Reg. Gen. M. 39 G. 3. 

1 B. Si P. page 362 

5. The Court amended a recovery, 
by inserting a new parish in the 
writ of entry, upon an affidavit of 
the intention of the parties to in¬ 
clude all their property within the 
county, and of the assent of all 
persons interested at the time of 
the amendment. Wheeler v. He- 
seltine , M. 42 G. 3. 2 B. Sf P. 560 

6. A writ and the subsequent pro¬ 

ceedings on a recovery, were 
amended by inserting the words, 
u all and all manner of tithes 
whatsoever yearly arising, &c. 
from and out of the .said premises,** 
on an affidavit setting out the 
vouchee’s title to the tithes, and 
stating his intention to have passed 
all his interest in the premises, the 
word “ hereditaments’* being con¬ 
tained in the deed to lead the uses, 
and the recovery being of Michael¬ 
mas term, 39 G. 3. Dowsev'*Reeve y 
M. 42 G. 3. 2 B. Si P. 578 

7. On the 23d June 12 G. 3. a reco¬ 
very suffered on the 2d October 
11 G. 1 . of the manor or deanery 
of Chester-le-Street , with its mem¬ 
bers and appurtenances, 30 mes¬ 
suages, &c. and 400 acres of moor, 
was amended by inserting, iu the 
writ of entry and subsequent pro¬ 
ceedings, after the words “ qua- 
draginta acras mores ,” the words 
u acetiam advocationem, presenta- 
tionem , donation em y nominationem y 
liberum disposiiionem et jus patro- 

P p natus 



546 


INDEX TO THE PRINCIPAL MATTERS. 


natus ecclesicede Chester-le-Street, 
acetiam advocationem , Sfc. decura - 
Hone de Chester-le-Street,*’ the 
word <fi hereditaments” being con¬ 
tained in the deed to lead the uses, 
and the intention to pass the ad- 
vowson with the rest of the pre¬ 
mises appearing, although the 
amendment was contested. Mil - 
banke v. Jolliffe , Court of Pleas at 
Durham, 23d June , 12 G. 3. in 
not is. 2 B. SfP.page 580 

8. If the different vouchees in a re¬ 
covery execute and acknowledge 
several warrants of attorney, 
though upon the same piece of 
parchment, the Court will not 
suffer the recovery to pass. Jen¬ 
nings v. Street , JE. 43 G. 3.. 

3 B. Sf P. 361 

9. The Court amended a recovery of 

the 17 G. 3. by inserting the word 
ce tithes,” the deed to lead the uses 
having conveyed all the heredita¬ 
ments late of C. C. deceased, who 
had devised all his hereditaments at 
M. to the vouchee, and it appearing 
to have been lately discovered that 
the devisor was entitled to the 
tithes of M. Cordon , dem. Hall, 
tenant , and Colclough , vouchee , 
E. 47 G. 3. 2 N. R. 431 

COMPOSITION, 

See Frauds, Statute of, No. 7. 

COMPOSITION, DEED OF. 

The creditors of a bankrupt entered 
into a deed of composition to re¬ 
ceive 8$. in the pound in full dis¬ 
charge of their debts, and agreed to 
release every thing beyond that to 
the bankrupt, and joined in a peti¬ 
tion to the Chancellor to supersede 


the commission; one of the credi* 
tors having two distinct debts due 
from the bankrupt, for one of which 
he held bills to the full amount, re¬ 
ceived his dividend of 8 s. in the 
pound on both debts, and then re¬ 
covered on some of the bills: held, 
that the bankrupt was entitled to 
sue for the money so obtained on 
the bills in an action for money had 
and received. Stock v. Mawson , 
T. 38 G. 3. 1 B. Sf P. page 286 

COMPOSITION OF PENAL 
ACTIONS, 

See Penal Actions. 

COMPOSITION, REAL, 

See Evidence, ii. 12. Tithes. 

CONDITION, 

See Bond. Estoppel. Pleading, 
i. 1. iii. 9. iv. 4. Resignation 
Bond. Stamps, No. 9. 

1. If the condition of a bond be to 
render a person in execution who 
has once been discharged, it is void. 
Da Costa v. Davis , JE. 38 G. 3. 

1 B. Sf P. 242 

2. If a condition be to do one of two 

things, and one become impossible, 
it is no excuse for not performing 
the other. ibid. ibid. 

3. A bond was given to A. B. C.,&c. 
payable to them and their succes¬ 
sors, as the governors of the society 
of musicians, conditioned to secure 
J. I/.’s faithfully accounting with 
them and their successors, gover¬ 
nors, Ac. as their collector; after¬ 
wards the society was incorporated 

v by letters patent, at which time 
J. H. had duly accounted for all 
monies collected by him$ but, after 

the 
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the incorporation, received money, 
for which he did not account: 
held, that the obligor of the bond 
was not liable for such default of 
J. H. in an action on the bond. 
Dance v. Girdler , E. 44 G. S. 

1 N. R. page 34 

4. A., B. and C. entered into a bond 
as sureties for D. and E. The con¬ 
dition of which bond recited, that 
“ D. was on such a day appointed 
collector of the ehurch rate of the 
parish of St. S. S. y by virtue of 
which office he was empowered to 
collect and receive all such monies 
as were rated and assessed on the 
inhabitants by virtue of the said 
rate, and for which he was account¬ 
able to the wardens of the grand 
account, and bound the sureties for 
D.’sduly accounting for all monies 
collected or received by him on ac¬ 
count of the above rate, as also on 
all and every other rate or rates, 
thereafter to be made and collect¬ 
ed by him the said D Held, that 
the sureties were only answerable 
for D. on that single appointment, 
and not on his appointment in the 
ensuing year. The Wardens of St. 
Saviour , Southwark, v. Bostock 
and Others, E. 46 G. 3. 

2 N. R. 175 

5. The condition of a bond after re¬ 
citing the grant of an annuity by the 
Prince of W. to J. C. y an assign¬ 
ment of the same to the obligee 
with the assent of the Prince, and 
an agreement that the obligor 
should give his bond as ati addi¬ 
tional security, was declared to 
be, thfet if the Prince or his trea¬ 
surer, or any person for him, should 
pay the annuity quarterly to the 


obligee, the bond should be void. 
Held, that upon failure of payment 
the obligee was entitled to sue the 
obligor, without having first pre¬ 
sented a particular of his demand 
to the Prince’s treasurer, pursuant 
to 35 G. 3. c. 125. s. 7. Sparkes 
v. O'Kelly, E. 47 G. 3. 

2 N. R. page 421 

CONDITION PRECEDENT, 
See Pleading, v. 31, 35. 

CONSIDERATION, 

See Assumpsit, No. 1. Bills op 
Exchange and Promissory 
Notes, No. 12. Illegal Con¬ 
tract, No. 3. 

* CONSIGNMENT. 

A. of Liverpool, wishing to draw on 
the banking-house of B. in London 
to a large amount, agreed among 
other securities given to consign 
goods to a mercantile house, con¬ 
sisting of the same partners as the 
banking-house, though under the 
firm of B. and C.: accordingly he 
remitted the invoice of a cargo, 
and the bill of lading indorsed in 
blank to B. and G. ; but the cargo 
was prevented from leaving Liver¬ 
pool by an embargo ; A. then be¬ 
came bankrupt, being considerably 
indebted to B^ and the cargo was 
delivered to his assignees by the 
captain: held, that B. and Cm 
might maintain trover for it against 
the captain. Bailie v. Smith in 
error , M. 37 G. 3. 1 B. 6f P. 563 

CONSIGNOR and CONSIGNEE, 
See Insurance, i. 14. Lien. 

1. Delivery of goods by the vendor 
on behalf of the vendee, to a car- 
P p 2 rier 
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rier not named by the vendee, is a 
delivery to the vendee. Dutton v. 
Solomonson , M. 44 G. 3. 

3 B. Sf P.page 582 

2. A- delivered goods under the value 
of 40$. to a carrier in London, pur¬ 
suant to an order from B. who was 
resident in Leicestershire , and re¬ 
ceived the goods in the latter coun¬ 
ty : held, that no action for the 
goods could be maintained in the 
county court of Leicestershire. , and 
thut the Court of C . B. could not 
therefore stay proceedings in an ac¬ 
tion commenced in that couit. 
Hai wood v. Lester , H. 44 G. 3. 

3 B.SfP. 617 

3. A . in London received an order 
from B. living in Bristol , t'o send 
goods to him by r any conveyance 
which would reach Bristol (as B. 
lived only six miles from thence) 
informing B. when he sent them, 
that B. might know when to expect 
them. A. sent the goods to a wharf 
from whence vessels for Bristol sail¬ 
ed, and informed B. as he was told 
at the wharf, that the goods would 
come by the ship Commerce; in 
fact, the goods were not sent on 
board the Commerce , which hap¬ 
pened to be fully laden, but some¬ 
time afterwards were sent by ano¬ 
ther vessel. B. after the arrival 
of the Commerce at Bristol , with¬ 
out the goods, made- no further 
inquiry for them, and A. did not 
kuow till after he had required 
payment of the goods that they 
had been sent by another ship, 
which he then communicated to B.: 
held, that B. was liable for any loss 

r :h pf the goods. Cooke v. Ludlow , 

•*4r. 46 6r. 3. 2 N. R. 119 


CONSOLIDATION RULE. 

Where several causes are consoli¬ 
dated. if a writ of error be issued 
in the cause tried, and execution 
taken out for want of bail in error 
being duly put in, and the writs of 
' error be issued in the other causes, 
and bail duly put in, execution 
in those causes is thereby stayed, 
for the consolidation rule only re¬ 
lates to the verdict. Aylwin v. 
Favinc , E. 47 G. 3. 

2 N. R. page 430 

CONTRAGT, 

See Abatement, No. 3. Agree¬ 
ment. Assumpsit, No. 4. Costs, 
ii. 7. Covenant. Courts, No. 
3. Evidence, ii. 6. Frauds, 
Statute of, No. 4. 7, 8. Gam¬ 
ing. Goods solo and delivered. 
No. 2. Illegal Contract. 
Money had and received, No. 
7. 12. Paying Money into 
Court, No. 5, 6, 7. Pleading, 
ii. 1. r. 18. 28. Seaman’s Wages, 
No. 6. 

CONTRIBUTION. 

1. It seems that one of several co¬ 
sureties in a bond may recover 
against any one of the others his 
aliquot proportion of the money 
paid by him under the bond, re¬ 
gard being had to the number of 
sureties. Cowell v. Edwards , T. 
40 G. 3. 2 B.% P. 268 

■ 2. Even though the insolvency of 
the principal and the other sureties 
be not proved ibid. ibid. 

3. If A. y B. and C. become bound as 
sureties for D. in three separate 

bonds, 
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bonds, and any one of them be 
compelled to pay the whole debt 
of the principal, the two others are 
compellable to contribute in pro¬ 
portion. to the penalties of their 
respective bonds Sir E. Deering 
v. The Earl of Winchelsea , Feb. 8, 
1787. 2 B. 8c P.page 270 

CONVEYANCE, 

See Deed. Fraudulent Convey¬ 
ance. 

CONVICTION, 

See Habeas Corpus, No. 2. 

CONVOY, 

See Ship, No. 3. 

COPYHOLD, 

See Coven vnt, No. 9. Custom. 
Ejectment, No. 7. Pleading, 

in. 8. 

1. If there be a custom within a ma¬ 
nor for a lord to grant parcels of 
the waste, by copy of court roll, 
the premises granted in the above 
mode are well described as copy- 
hold premises, though the date of 
the grant be modern. Lord North - 
wick v. Stanway , //. 43 G. 3. 

3 11. Sc P. 346 

2. If an assessment of a copyhold fine 
be entered in the Court rolls as of 
100/. but that out of especial favour 
the lord remitted 40/. and thereby 
reduced it to 60/., and the lord sue 
for the fine, and the jury finding 
the annual value of the premises 
30/. give a verdict for 60/., the 
lord cannot retain the verdict for 
the sum actually due, but must 
make a new assessment, the old 


assessment, notwithstanding the 
remitter being in law an. assess¬ 
ment as of 100/. Lord North - 
wick v. Stanway , H. 43 G. 3. 

3 B. Sc P.page 346 

CORPORATION, 

See Condition, No.' 3. Insolvent, 
No. 17. Misnomer, No. 1, 2, 3. 
Plead t ng, ii. 4. iv. 1. Toll. 

By indenture between A. B. and C. 9 
bailiffs, and D. E. and FI, alder¬ 
men, with the assent of the bur¬ 
gesses of the borough of M. of the 
one part, and J. S. of the other 
part; the said bailiffs, aldermen, 
and burgessesj demised lands to 
J. S. for years, to be 4tolden of 
the «>aid bailiffs, aldermen, and 
burgesses ; and the deed was exe¬ 
cuted hy A. B. and 6'. D. E. and 
F. but not scaled with the corpo¬ 
ration seal; ./. «S\ having paid rent 
to the bailiffs as chief officers of 
the borough, held that their ser¬ 
vant might make cognizance for 
taking a distress under a demiSte 
by the corporation, notwithstand¬ 
ing a notice had been given by the 
alderman, (one of whom was a 
party to the indenture), to pay the 
rent to them ; for the payment of 
rent to the bailiffs, admitted a te¬ 
nancy from year to year under the 
corporation. JVood v. Tate , T. 
46 G. 3. 2 N. R. 247 

COSTS, 

See Attorney’s Bill,N o. 4. Bail, 
i. 4. 10. ii. 10. 15. iv. 3. v. 4. 
Bankrupt, ii. 9. 11, 12, 13. iii. 5. 
Bill of Exceptions. Courts, 
Discontinuance, No. 2. Pay¬ 
ing 
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img Money into Court, No. 9. 
Pleading, v. 24. 34. Practice, 
ii. 2. iii. 14. iv. 2. v. 22. riii.. 
Replevin, No. 3. 5. 

I. When payable by and to Persons 

in general. 

II. When payable by and to particu¬ 

lar Persons. 

III. Staying Proceedings till Costs 
paid or security given. 

IV. Set off. 

I. When payable by and to Persons 
in general. 

1. The general term costs in a rule 

of reference to arbitration does 
not include the costs of that refer* 
ence. Bradley v. Tunstozo ,* E. 37 
G. 3. 1 B. Sf P. page 34 

2. If an arbitrator award among other 

things that each party shall pay a 
moiety of the costs of the arbitration, 
and making the submission a rule 
of Court; and one party in order 
to get the award out of the hands 
of the arbitrator pay the whole, he 
may have an attachment against 
the other party if he refuse to pay 
his moiety. Hicks v. Richardson , 
M. 38 G. 3. 1 B. Sf P. 93 

3. A rent charged on the rates by a 
canal act, as a compensation for da¬ 
mage done to land, is not within 
the 11 G. 2. c. 19. s. 22. so as to 
entitle an avowant to double costs. 
Leominster Canal -Company v. 
Cowel and Another , H. 38 G. 3. 

1 B.SfP. 213 

4. Nor is any rent charge, ibid. ibid. 

5. In the C. B. if a Plaintiff obtain 
judgment upon one of several 
counts in a declaration, he is en¬ 


titled to the costs of the whole. 
Spicer v. Teas dale, M. 40 G. 3. 

2 B. Sf P- page 49 

6. In C. B. if the plaintiff proceed to 

trial after money paid into Court, 
and the verdict be against him, he 
is notwithstanding entitled to costs 
up to the time of the money being 
paid in. Wilton v. Place , M. 40 
G. 3. 2 B. Sf P. 56 

7. In an action on a policy of insu¬ 
rance, with a count for money had 
and received, if the Defendant pay 
no money into Court, but establish 
as a defence that the risk never 
commenced, if the Plaintiff ob¬ 
tain a verdict for the premium only, 
neither party is entitled to the costs 
of the special count, but the Plain¬ 
tiff is entitled to the costs of the 
count on which he succeeds, and so 
much of the expences of the trial 
as were necessarily incurred by him 
in support of that count. Penson 
v. Lee, M.41G.3. 2 B. Sf P. 330 

8. (The Court of C. B. in the above 
case declared, that they had, since 
the case of Spicer v. Teasdale , de¬ 
termined to adopt the practice of 
the K. B. respecting costs in cases 
of this nature.) 2 B. Sf P. 334 

9. If a Plaintiff in replevin plead se¬ 

veral pleas in bar, upon which is¬ 
sues are joined, and some issues are 
found for the Plaintiff, and some 
for the Defendant, the latter is en*- 
titled to such costs of the trial as 
relate to the issues on which he 
succeeded, as well s to the costs 
of the pleadings. Vollum v. Simp- 
ton, H. 41 G. 3. 2 B.Sf P. 368. 

10. If an avowant in replevin after 
trial and verdict for the Plaintiff 

obtain 
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obtain judgment non obstante vere¬ 
dicto , in consequence of the Plain¬ 
tiff's pleas in bar being bad, he is 
not entitled to any costs on the 
pleadings, subsequent to the pleas 
in bar, because he should have de¬ 
murred to them. Da Costa v. 
Clarke, H. 41 G. 3. 

2 B. SpP.page 376 

11. Defendant having been arrested 

on a capias , returnable on the first 
return of the term, on the day be¬ 
fore the essoin day took out u sum¬ 
mons to stay proceedings upon 
payment of the debt and costs ; on 
the essoin day Plaintiff filed a de¬ 
claration de bene esse, and on the 
day after the essoin day Defend¬ 
ant obtained an order to stay pro¬ 
ceeding-. : held that the Plaintiff 
was entitled to the costs of the de¬ 
claration. Fawcett v. Christie , ill. 
42 G. 3. 2 0. $ P.515 

12. If a rule of Couit for the exami¬ 

nation of witnesses by commission 
express that the deposition of wit¬ 
nesses at Hamburgh and Lubedc 
ure to be taken, and the com¬ 
mission is directed to persons at 
Hamburgh , the ex ponces of bring¬ 
ing witnesses from Lubeckto Hum- 
burgh ought to be allowed upon 
taxation. Muller v. Hartshorne , 
M.44G.3. 3B.Sf P.556 

13. Time for putting in bail expired 

on the 30th, Defendant on the 31st 
moved to justify, pursuant to a no¬ 
tice previously'’ given. Held that 
the Plaintiff was entitled to the 
costs of preparing to move for an 
attachment. Jar ret v. Creasy, II. 
44 G. 3. 3 B. Sf P. G03 

14. If a Plaintiff sue for assault, bat¬ 
tery, and imprisonment, but only 


prove an imprisonment, and obtain 
one farthing damages, a certificate 
of the judge under the 43 Eliz . c. 6. 
will deprive him of costs. Emmett 
v. Lyne, E. 45 G . 3. 

1 N. R. page 255 

15. If a Defendant be holden to bail 
for a larger sum, and pay a lesser 
sum into Court, which the Plain¬ 
tiff accepts, and proceeds no far¬ 
ther in the action ; the Defendant 
may apply under the 43 G. 3. c. 46. 
s. 3. for costs. Laidlaw v. Sir 
James Cockburn Bart, M. 46 G. 3. 

2 N. R. 76 

16. If a Plaintiff collude with the 

Defendant’s bail, and his attorney, 
to deprive the Plaintiff’s attorney 
of his costs by settling a debt, and 
accepting a part payment without 
the intervention of the Plaintiff’s 
attorney, the Court will not re¬ 
strain the Plaintiff’s attorney from 
proceeding against the bail, in or¬ 
der to recover such costs. Swain r. 
Senate, II. 46 G. 3. 2 N. R. 99 

17. Plaintiff having obtained a ver¬ 
dict, the Court grauted a new trial 
directing that the “ costs of the 
former trial should abide the event 
of th&new trial.” On the second 
trial the verdict was for the De¬ 
fendant. Held that the Defendant 
was only entitled to the costs of 
the second trial. Chapman v. 
Partridge , II. 47 G. 3. 

2 N. R. 382 

18. If a writ be returnable in the first 
return of the term, and the Defend¬ 
ant gave notice that the debt and 
costs will be paid before the appear¬ 
ance day, and accordingly tender 
the debt and costs of the writ be¬ 
fore that day, the Plaintiff is not 

entitled 
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entitled to the costs of a declara¬ 
tion, delivered de bene esse. Par• 
tington , One, Sfc. v. Williams, //. 
47 G. 3. 2 N. R. page 398 

19. Quaere, Whether he would be en¬ 

titled to such costs if no notice had 
been given ? ibid. ibid. 

20. In an action for assault, battery, 
and false imprisonment, if the ver¬ 
dict be for one shilling, and the 
judge certify under 43 Eliz. c. 6. 
the Plaintiff will be deprived of 
his costs, though a battery was 
proved at the trial. Wiffin v. 
Kincard, T. 47 G. 3. 

2 N. R. 471 

II. When payable by, and to particu¬ 
lar Persons. 

< 

1. A pauper as such can never pay 
costs. Rice v. Brown, E. 37 G. 3. 

1 B.SfP. 39 

2. Semble , that he may receive them 
for the defaults of his opponent. ] 

3. If he misbehaves himself the Court 
will dispauper him, and so make 
him liable to costs. ibid. ibid. 

4. The Court set aside a judgment 
and warrant of attorney given to 
secure an annuity for a ^defect in 
the memorial without costs, be¬ 
cause it was the case of an execu¬ 
tor. Dickenson , Executor, Sfc. v. 
Boyne, M. 39 G. 3. 1 B. Sf P. 335 

5. A. sued as executrix of B. ou a 
policy effected by B. in his life¬ 
time, in which he was jointly in¬ 
terested with C. and D. now liv¬ 
ing ; A. being nonsuited, held that 
she was entitled to the privilege of 
an executrix to be exempt from 
Costs. Wilton, Executrix, v. Ha¬ 


milton, T. 39 G. 3. 

1 B. Sf P. page 445 

6. Covenant by the Plaintiff as admi¬ 

nistratrix on a breach subsequent 
to the death of her intestate, and 
judgment against her on demurrer. 
Held that she was not liable to 
costs. Tatter sail v. Grooie, T. 40 
G. 3. 2 B. Sf P. 253 

7. Plaintiff sued as administrator 

upon a contract made with his in¬ 
testate, and assigned by the Plain¬ 
tiff to J. S. for whose benefit the 
action was brought. It appearing 
that the conti act had been annul¬ 
led with the privity both of the 
Plaintiff and J. S. and that the 
former was indemnified by the lat¬ 
ter, and a verdict being found for 
the Defendant, the Court made an 
order on the Plaintiff to pay the 
costs. Comber ▼. Hardcastle , E. 
42 G. 3. 3 B. Sf P. 115 

III. Of staying Proceedings till Costs 
paid, or Security given. 

See Lunatic, No. 2. Practice, 
v. 18. 

1. The Court will not stay proceed¬ 
ings till security is given for costs 
in an action by a foreign seaman 
serving on board au English ship. 
Jacobs v. Stevenson, M. 38 G. 3. 

1 B. Sf P. 96 

2. The Court will not compel a pri¬ 

soner of war who sues for wages 
earned on board an English ship to 
give security for costs. Maria v. 
Hall, T. 40 G. 3. 2 B.Sf P . 236 

3. Ejectment in C. B. and verdict for 
the Plaintiff, and costs paid by the 

Defendant, 
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Defendant, who then brought an 
ejectment in K. 6. for the same pre¬ 
mises and recovered, but was not 
paid his costs; and now a third 
ejectment being commenced here 
by the Plaintiff in the first eject¬ 
ment, the Court stayed proceedings 
till payment of the costs of the se¬ 
cond ejectment in K. B. Doe d. 
Walker v. Stevenson , H. 42 G. 3. 

3 B. Sf P. page 22 

4. A commission of bankrupt having 
issued against the Plaintiff who was 
going with his family to Nczo York? 
upon the petition of the defendant, 
who wasthe only creditor, and had 
chosen himself sole assignee, and 
the Plaintiff having brought an ac¬ 
tion against the Defendant to ,tiy 
the commission, the Court icfused 
to stay the proceedings till lie 
should give security for the costs. 
M'Cullock v. Robinson , M. 47 
G. 3. 2 N. R. 352 

IV. Setoff. 

1. The costs of two actions between 

the same parties, though in two 
different courts, may be set off 
against each other. 17 all v. Ody, 
M. 40 G. 3. 2 B. Sf P. *28 

2. And in C. B. this may be done 
notwithstanding the lien of the at¬ 
torney for his costs. ibid. ibid. 

3. This Court will not allow an at¬ 

torney’s lien upon the costs to pre¬ 
vent a set off in costs between the 
parties to a suit. Emden v. Bar¬ 
ley , E. 44 G. 3. 1 N. R. 22 

4 . If an execution be set aside with 
costs as having been sued out after 
the allowance of a writ of error, 
the Court will not permit the costs 
of the application to be set off 
against the eosts of the action, but 


will compel the plaintiff to pay 
them forthwith. Hill v. Ttbb > 7\ 
45 G. 3. I N. R .page 311 

COVENANT, 

See Action Personal. Agreement. 
Arbitration, No. 8. Condition. 
Costs, ii. 6. Deed. Party Wall, 
No. 2. Payment, No. 1. Slave. 

1. If a lease for 09 years, determin¬ 
able on three lives, be conveyed in 
trust for A. for life, and A. cove¬ 
nant to use his utmost endeavours 
as often as any of the persons on 
whose lives the premises are held 
shall die, to renew the same by 
purchasing of the lord of the fee a 
new life, in the room of such as 
shall fail, it is no breach of the co¬ 
venant, if upon one of the lives fail¬ 
ing, he procuie a renewal upo i his 
own life. Scudamore and Others v. 
Stratton and Others , T. 39 6 *. 3 . 

1 II. Sf P. 455 

2. Performance pleaded otherwise 
than in the terms of the covenant 
is bad even on general demurrer. 

ibid. ibid. 

3. Under a covenant of a lessee of a 

coal mine to pay a moiety of all 
such sums of money as the coals 
there raised should sell for at the 
pit’s mouth, the lessee was held 
liable to pay a moiety of the money, 
which the coals though sold else- 
w here, would have produced at the 
pit’s mouth. Clifton v. Gerrardy 
77. 36 G. 3. (Reversed oh error, 
7 T. R. 676.) 1 B. Sf P. 524 

4. A . after granting certain premises 
in fee to B . and after warranting 
the same against himself and his 
heirs, covenanted that notwith¬ 
standing any act by him done to 
the contrary, he was seised of the 

premises 
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premises in fee, and that he had full 
power, &c. to convey the same; he 
then covenanted for himself, his 
heirs, executors, and administra¬ 
tors to make a cart way, and that 
B . should quietly enjoy without 
interruption from himself or any 
person claiming under him; and 
lastly, that he, his heirs and assigns 
and all persons claiming under him, 
should make further a»surancc. 
Held, that the intervening general 
words “ full power, &c. to con¬ 
vey,” were either part of the pre¬ 
ceding special covenant, or if not, 
that they were qualified by all the 
other special covenants against the 
acts of hitmelf and his heir-. 
Brozoning v. If'right, -U. «!0 G. 3. 

2 B. Si V. page 1 3 

5. A. being possessed of a least tVr 
years covenanted in an indenture 
for making a family provision that 
if he should die during the conti¬ 
nuance of the term of the lease, his 
executors or administrators should 
assign the residue to B.; A. after¬ 
wards purchased the reversion in 
fee, and died. Held that A. did not 
by the terms of the covenant, 
intend to preclude himself from 
purchasing the fee, and thoiefore hi-, 
executors were not liable upon that 
covenant. IVilliumson v. Butter¬ 
field, H. 40 G. 3. 2 B. Sf P. 63 

6. Covenant by the assignor of certain 
shares in a patent right that he had 
good right, full power, and lawful 
authority, to consign and convey 
the said shares, and that he had not 
by any means, directly or indirect¬ 
ly, forfeited any right or authority 
he ever had or might have had over 
the tame. Held that the generality 


of the former words of the covenant 
was not restrained by the latter. 
Hesse v. Stevenson, JVf. 44 G. 3. 

3 B. Sf P. page 565 

7. Covenant in a lease that the lessee 
would not dig gravel cut of any 
part of the demised premises with¬ 
out consent of the lessor, or paying 
to him 105. per load, except what 
should be dug out of two acres, 
part of the premises demised, and 
part of a garden late in the posses¬ 
sion of A. B. 13y indorsement made 
on the lease before execution it was 
agreed that it should be lawful for 
the lessor to let any part of the 
within-demised premises for the 
purpose of making blicks or tiles, 
lie pacing the le>see 31. for eveiy 
acre which he jhould ro let ; and 
further that it should be lawful for 
the los'ee to bieak. up and dig for 
gravel any part of the within de- 
mif-ed picmiM* 1 -, he covenanting to 
pay to the lessor 20/. for every acre 
ho should break up and dig, at or 
before the expiration of the time, 
and to make good the same. Held 
that the lessee was not entitled to 
c'ig for gravel in the two acres of 
gaiden ground mentioned in the 
lease, without making them good. 
Flint v. Brandon, 'J\ 44 G. 3. 

1 N. R. 73 

8. If tenant in tail male demise for 
a term of 99 years, and his lessee 
ass'gn over to another, but, before 
such assignment, tenant in tail 
male dies, without issue male, 
no action of covenant upon the 
lease can be maintained against 
the representatives of the grantor 
by such assignee, the lease being 
void at the time of the assign¬ 
ment. 
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ment, and no interest passing un¬ 
der it. Andrew v. Pearce , II. 45 
G.3. 1 N. R. page 158 

9. A copyholder demised his copy- 
hold to J. S. to hold for one year, 
and at the end thereof from year to 
year, for 13 years more, in all 14 
years, if the lord would grant li¬ 
cence, but so as not to create a 
forfeiture, and covenanted that the 
lessee should quietly enjoy during 
the term aforesaid; and the lease 
contained many covenants and pro¬ 
visoes applicable only to a lease 
for several years. After the ex¬ 
piration of the first year the copy- 
hold was purchased by the lord, 
and surrendered to a trustee for 
him ; who immediately gave regu¬ 
lar notice to quit to J. S. no li¬ 
cence to let having been obtained. 
Held that upon the expiration of 
the notice, the trustee might main¬ 
tain an ejectment; and that no 
action would lie ou the covenant 
for quiet enjoyment; though the 
contents of the lease were known 
to the lord before he completed 
his purchase, and though the co¬ 
venant of the vendor against in¬ 
cumbrances contained an exception 
of the subsisting leases under which 
the tenants then held, huff kin v. 
Nunn , II. 45 G. 3. 1 N. R. 163 

10. A covenant in an indenture of 
lease to grant a new lease with all 
covenants, grants, and articles as in 
the said indenture contained does 
not bind the lessor to insert a co¬ 
venant of renewal in the renewed 
lease. Iggulden v. May, T. 47 
G. 3. 2 N. R. 449 

COVERTURE, 

See Bail, i. 2. Baron and Feme. 


COUNTY, 

See Indictment, No. 7. Venue. 
COURTS, 

See Assumpsit, No. 2. Baron and 
Feme, No. 4, 5, 6. Consignor 
and Consignee, No. 2. Extor¬ 
tion. Libel, No. 4. 

1. The Court will not refuse leave to 
enter a suggestion under the 22 
G. 2. c. 47. on the ground that 
a court of conscience has no au¬ 
thority to try a question of bank¬ 
ruptcy. Keay v. Rigg , E. 37 
G. 3. 1 B. Sf P. page 11 

2. A Defendant is not liable to be 

sued in the county court for a 
debt not arising within the county, 
though he be resident therein. 
And a suggestion applied for on 
the ground of residence was re¬ 
fused. Smith v. G'Kelly , T. 37 
G. 3. 1 B. cS* P. 75. 

3. The jurisdiction of the Court of 
Conscience dees not extend to 
contracts made on the high seas. 
McCollum v. Carr, E. 38 G. 3. 

1 B. Sf P. 223 

4. The Court will not allow a sug¬ 
gestion for double costs under 23 
G. 2. c. 33. where the original 
debt being above 40 shillings has 
by a balance of accounts been re- 

' duced below that sum. ibid. ibid. 

5. If an attorney sue as a common 
person, the Court will give the 
Defendant leave to plead that tho 
cause of action arose within the 
jurisdiction of the Court of Re¬ 
quests, together with other mat¬ 
ters. Tagg v. Modem , II. 37 G. 3. 

1 B.SfP. 629 

6. If an attorney of C. B. bring an 
action by original in that court 

against 
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against a Defendant resident in 
Middlesex , and recover under 40$., 
the Court will allow k suggestion 
to be entered utider 23 G. 2. c. 33. 
s. 19. to entitle the Defendant to 
double costs. Parker v. Vaughan , 
M. 40 G. 3 2 13. & P. page 29 

7. An action for use and occupation 
may be brought in the county court 
of Middlesex. ibid. ibid. 

S. If the Plaintiff in an action of as- 
sault having recovered only 20s. 
damages, whereby he is entitled to 
no more than 20s. costs, bring an 
action on the judgment, and ob¬ 
taining judgment by default in 
that action, enter it up for debt 
and co'ts, the Court on affidavit of 
the Defendant being resident in 
the city of London and liable to 
be summoned to the Court of Re¬ 
quests, will under the 39 & 40 
G. 3. c. 104. set aside the judg¬ 
ment as to the costs. Foott v. 
Coare , M. 42 G. 3. 

2 B.$ P. 588 
9. If a Defendant re'ide in Middle¬ 
sex , and keep a warehouse within 
the city of London, jointly with 
another, but, after the commence¬ 
ment of an action against him for 
a small demand, tell the Plaintiff 
that he does not keep the ware¬ 
house in question, and the Plain¬ 
tiff, upon inquiry in’theneighbour¬ 
hood of the warehouse, can obtain 
no intelligence respecting the De¬ 
fendant, the Court will not under 
the 39 & 40 G. 3. c. 104. exempt 
the Defendant from payment of 
costs on the ground of the verdict 
being under 5/., and that he ought 
tOvhare been summoned to the 
Court of Requests. Jefferies v 


Watts , II. 45 G. 3. 

1 N. R. page 153 

10. If an action on the case for an 
injury to a house for which the 

. Plaintiff has delivered a bill of 
1/. 10$. be commenced in the su¬ 
perior courts, proceedings therein 
may be stayed, ihe Plaintiff ’s re¬ 
medy being' 4 *n the county courts. 
Mellon v. Garment , M. 46 G. 3. 

2 N. R. 84 

CURTESY. 

An estate was devised to trustees and 
their heirs, till A ., a female in¬ 
fant, should attain 21 or marry ; 
and upon her attaining 21 or niar- 
rying, to A. and her heirs; and in 
.case she should die under 21 with¬ 
out leaving i-sue, remainder ovei. 

A. married and had a child, which 
child died, and then A. died un¬ 
der 21. Held, that her husband 
was entitled to be tenant by the 
curtesy, lluckzcurth v. Thirkelt 

B. R. T. 25 G. 3. 

3 13. i5j’ P. G52. in nofis. 

CUSTOM, 

See Baron and Fume, No. 4, 5, 6. 
Copyhold, No. 1. Evidence, 
ii. 8, 9, 10. Gavelkind. Plead¬ 
ing, id. 7. 

It sce ns that the custom for the ho¬ 
mage to assess a compensation in 
lieu of a heriot to be paid by an 
in-coming copyholder on sui-render 
or alienation is not good. Parkin 
v. Radclffe , 7\ 38 G. 3. 

1 13. # P. 282 

CUSTOMARY TENEMENTS, 

See Partition, No. 2. 

* 

DAMAGES, 
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D. 

DAMAGES, 

See Costs, i. 14. Interest of 
Money, No. 4, 5. Penalty. 
Practice, vi. 3. Waste. 

In trespass for assault aud battery, 
and not guilty pleaded, the jury 
are not at liberty to take into con¬ 
sideration the circumstances of the 
assault and battery with a view to 
reduce the verdict below the 
amount of the damage actually 
sustained, if those circumstances 
could have been pleaded. Watson 
t. Christie, T. 40 G. 3. 

2 B. Sf P. page 224 

DEBT, 

See Abatement, No. 1, 2. Bills 
of Exchange and Promissory 
Notes, No. 10. Bye-Law. Exe¬ 
cution, No. 2. Executor and 
Administrator, No. 8. Ille¬ 
gal Contract, No. 3. Plead¬ 
ing, v. 28. 37. 

DECEIT, 

See Action on the Cask, No. 5. 7. 

DECLARATION, 

See Prisoner, No. 5, ti. 

DEED, 

See Bond, No. 7. Composition, 
Deed of. Covenant. Dower. 
Grant. Lease. Pleading, v. 
28. Rf.lease. Trees. 

A. by indenture (reciting that a suit 
was depending between him and B, 
respecting certain patents, and that 


the same could not be assigned 
without hazard of defeating the 
suit) granted absolutely the said 
patents together with some others, 
to C ., excepting, however, until 
the determination of the above- 
mentioned suit, such patents as 
should be necessary to support A*% 
legal title ; then followed a cove¬ 
nant, that A. upon the determina¬ 
tion of the suit should assign the 
excepted patent to C and that 
until such assignment A. should 
stand legally possessed of the 
same: held, that the legal interest 
in the, excepted patents vested in 
C., upon the determination of the 
suit without assignment. Cart - 
wright 9. Amatt , M. 40 G. 3. 

2 B. Sf P. page 43 

DEFAMATION, 

See Evidence, ii. 32. Pleading, 
ii. 10. v. 11.25. 

1. Action on the case for saying of a 

merchant, u he has brought a false 
bill of lading for half the cargo 
(meaning^he lading of a particular 
ship) already,” whereby he was in¬ 
jured as such merchaut, and lost 
the confidence of several persons, 
(without naming them,) was held 
not maintainable, and judgment 
accordingly arrested, because the 
words did not of themselves im¬ 
pute any crime. Feisc v. Linder, 
E. 43 G. 3. 3 B. S> P. 372 

2. Although a master be not in gene¬ 
ral bound to prove the truth of a 
character given by him to a person 
applying for the character of his 
servant, yet if he officiously state 
any trivial misconduct of the ser¬ 
vant* 
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▼ant to a former master, in order 
to prerent him giving a second cha¬ 
racter, and then himself upon ap¬ 
plication for a character, give the 
servant a bad character, the truth of 
which he is not able to prove, the 
jury may from these circumstances 
infer malice against the master in 
an action against him by the ser¬ 
vant. Rogers v. Clift on^ M. 44 
G. 3. 3 B. Sf P. page 587 

3. Defamatory words, which are ac¬ 
tionable in themselves, are not the 
less so because they are alleged to 
have been spoken of one as a candi¬ 
date to serve in parliament. Har¬ 
wood v. Astlet /, T. 44 G. 3. 

J N. R. 47 

4. If one call another u thiaf,” toge¬ 
ther with many other names of ge¬ 
neral abuse^not imputing crimes, 
and no other evidence be given to 
explain the sense in which the 
word “ thief” was used, and the 
jury find for the Plaintiff, the 
Court will not set the verdict 
aside; for the action may be main¬ 
tained for the word <c thief.” Pen¬ 
fold v. Westcote , M. 47 G. 3. 

2 N. R. 335 

DEFEAZANCE, 

See Stamps, No. 10. 

DEINJURIA, &c. PLEA OF; 

See Pleading, iii. 3, 4, 5, 6. 

DEMURRAGE, 

See Agreement, No. 5. 8. Plead¬ 
ing, v. 30. 

DEPOSIT, 

See Money iiad and received, 
No. 7. 9. 


DEPUTY, 

See Authority, No. 2, 3. 
DESCENT, 

See Curtesy. Devise, ii. 18. 

J. A. devised all his lands to S. A. 
(his son by the first venter) when 
he should come to the age of 21 
yeais, but if he should die before 
21 years, and D. A. (the testator’s 
daughter by the second venter) 
should be then living, he gave the 
same to her when she should at¬ 
tain 21 years. Testator died, and 
then S. A. died under age and 
without issue. Held, that on the 
death of S. A. the inheritance 
vested in D. A. his sister of the 
half-blood in preference to his 
uncle of the whole blood. Doe d. 
Andrew v. Hutton , II. 44 G. 3. 

3 B Sf P. page 643 

DESERTION, 

See Seaman’s Wages, No. 1, 2. 
DETAINER, 

See Practice, ii. 3. Prisoner* 
No. 4. 6. 

DETINUE. 

1. In detinue, when the goods are al¬ 
leged to have come to the Defend¬ 
ant by finding, it is sufficient for 
the Plaintiff to prove that thegoods 
came to the Defendant by wrong. 
Mills v. Graham , M.45 G. 3. 

1 N. R. 140 

2. At least, unless the finding be tra¬ 
versed. ibid, ibid • 

DEVASTAVIT, 
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DEVASTAVIT, 

See Executor and Adminstrator, 
No. 1 . 

DEVISE, 

See Curtesy. Descent. Dower. 
Evidence, ii. 21. Power. Way, 
Right of. Will. 

I. By what Words Lands , Sfc. 
pass. 

II. What Estate. 

III. Revocation. 

I. By what Words Lands , Sfc. pass. 

1 . Lands usually occupied with a 
house Hill not pass under a de¬ 
vise of “ a messuage with the ap¬ 
purtenances,” unless it clearly ap¬ 
pear that the testator meant to 
extend the word u appurtenances’.’ 
beyond its technical sense. Buck 
d. Whallcy v. Nurton , 7\ 37 G. 3. 

1 B . Sf P . page 53 

2. But if that do appear, they may 

pass. ibid. ibid. 

3. The word “ appurtenances” will 

carry orchards. ibid. ibid. 

4. Under a general devise of all ma¬ 
nors, messuages, lands, tenements, 
and heieditaments, leasehold mes¬ 
suages will not pass, unless it ap¬ 
pear to have been the evident intent 
of thedevisor that the} should pass. 
Thompson v. Lawlcy, M. 41 0.3. 

2 B. Sf P. 303 

5. A. by will devised u all his free¬ 
hold and copyhold lands, tene¬ 
ments, and hereditaments” in trust 
for certain purposes, and after¬ 
wards purchased new lands; he 
then made a codicil whereby, af¬ 
ter reciting that he had devised 
<e all his freehold and copyhold 
lands, tenements, and heredita¬ 
ments,” to the trustees named in 
the will, he revoked the devise so 


far as it related to two of the trus- 
tees, and devised “ his said lands, 
tenements, and hereditaments** to 
the- other trustees upon the same 
trusts, and concluded with declar¬ 
ing the codicil to be part of his 
will. Held, that the after-pur¬ 
chased lands did not pass. Bowes 
v. Bowes , Bom. Proc. T. 41 G. 3. 

2 B. Sf P. page 600 

6. A. devised ceitain estates to B. for 
life, remainder to his sons and 
daughters in strict settlement, re¬ 
mainder to C. for life, remainder to 
his sons and daughters in like man¬ 
ner, remainder to his own right 
heirs, and died ; B. being seised of 

the above estates as tenant for life, 

^ * 
and also entitled to one-sixth of 

the reversion as one of the right 
heirs of A.^ made his will, where¬ 
by he gave to his wife for life all 
such freehold and copyhold lands 
as he had purchased, or was seised 
of in fee simple or in exchange for 
other lauds in Kent , and then, af¬ 
ter reciting that he had granted a 
lease for years to D. of the lands 
whereof he was tenant for life un¬ 
der A .*s will, declared that in case 
such persons as should be tenants 
for life or otherwise of that estate 
by virtue of A.’s will should not 
molest D. in the possession of the 
said lands so leased, aud at the 
expiration of the lease should grant 
a new lease to his (B.'s wife) for 
life, then he devised his lands pur¬ 
chased of E. and F. f and all lands 
that he then had or might have a 
right to, both freehold and copy- 
hold, arising from exchange of land, 
act of parliament, or otherwise, in 
Kent devised to his wife for her life, 
to go with and be subject to the same 

entail 
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entail as the estates left by A. were 
or might be subject to by virtue of 
A.'* will, to take effect immedi¬ 
ately after the decease of his wife; 
and in such case recommended his 
wife to give the furniture which 
belouged to the house on the es¬ 
tates left by A. to whomsoever 
might be living to enjoy it; but in 
case such persons as should be te¬ 
nants for life or otherwise by vir¬ 
tue cf A.’s will should refuse to 
grant such lease, or should disturb 
D., then he gave to his said wife 
and her heirs all his freehold and 
copyhold lands and houses which 
he had before devised to her for 
life only, and all the rest and resi¬ 
due of his real estate Whatsoever, 
and all the rest and residue of his 
personal estate of what nature or 
kind soever, or wheresover, he gave 
to his said wife and her heirs, exe¬ 
cutors, administrators, and assigns, 
for ever; D. was not molested, and 
a new lease was granted to the wife 
of B. for her life: held, that the 
wife of B. was entitled to the one- 
sixth of the reversion under the re¬ 
siduary clause in I?.’s will. Good- 
right dent. Karl of Buckingham¬ 
shire and Others , v. Marquis of 
Dozonshire and Wife , M. 4 L 2 G. 3. 

2 B. & P. page 600 

7. A. devised thus: “As to my real 
and personal estate, subject to my 
debts and funeral expences, 1 give 
and devise as follow 6 , viz. my real 
estate and all my personal estate 
unto J. M. and O. W. and their 
heirs on the following trusts, viz. to 
the intent that they dispose of my 
personal estate in discharging of 
rny debts, funeral expences and 
such legacies as I may direct, and 


as to my real estates, subject to my 
debts, and such charges as I may 
make, I give and devise the same 
to R. P. for lifeheld that under 
this devise the legal estate in the 
realty vested in R. P. for his life, 
and J. M. and 0. W. took no es¬ 
tate therein. Kenrickv. Lord Wil¬ 
liam Beauclerk , 7’. 42 G. 3. 

3 B. & P.page 175 

8. A. devised to his wife, his house and 

goods, with all his lands, goods, and 
chattels whatsoever, and whereso¬ 
ever, for her life; and after her death 
to two younger sons till they should 
attain the age of 15, for their edu¬ 
cation. He then devised his afore¬ 
said house, goods, and chattels 
equally to be divided between all 
his sons and daughters, share and 
share alike. Held that under the last 
clause of the devise the lands did 
not pass. Roed. Walken. Walker , 
E. 43 G. 3. 3 B. & P. 375 

9. A. by will gave to his wife an an¬ 
nuity of 200/. for her life, in addi¬ 
tion to her jointure (which was se¬ 
cured upon an estate in the West 
Indies ,) and 6000/. to his two 
younger children, to be paid at 21, 
and appointed B. C. and D. as 
trustees of inheritance for the exe¬ 
cution thereof: held, that no in¬ 
terest passed to B. C. and D. in 
the testator’s real estates. Trent v. 
Hanning , M. 45 G. 3. 1 N. R. 116 
(ContrA 7 East , 97. by three 
Judges against one.) 

10. Devise of real and personal estate 
to trustees, their heirs, executors, 
and administrators, in trust to 
lay out the personalty in land, 
and during the lives of the tes¬ 
tator’s sons, A. B. and C. and of 
his grandson D. the son of A. t 

and 
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and of such other sons as A. then 
had or might have, and of such issue 
as D. might have, and of such issue 
as any other sons of A. might have, 
and of such sons as B. and C. might 
have, and of suchissueas such sons 
might have, as should be living at 
the time of the testator’s decease, or 
born in due time afterwards, and 
during the lives and life of the sur¬ 
vivors or survivor, to receive the 
rents and profits of the real estate 
-devised and to be purchased, and 
lay out the same, from time to time, 
as they should arise, in laud ; and 
after the death of the survivor of 
such persons, to divide the whole 
into three lots, and to convey one to 

the eldest male lineal descendant o! 

• 

each of his three sons in tail male, 
with remainders to the second and 
third, aud every other male lineal 
descendant, with cross remainders 
in tail male; remainder to the trus¬ 
tees iu fee, upon trust to sell and 
pay the produce to the king, to be 
applied to the use of the sinkingfund 
as should be directed by parliament. 
This is a good devise in law, ami 
equity will enforce the trusts. 
Thellussrm v. Woodford and others , 
T. 45 G. 3. 1 N. R. page 357 

11. Testator, after directing his debts 
and funeral expencestobe paid by 
his executors, aud making several 
bequests of annuities aud money, 
gave to his five grandchildren, 
whom he appointed executors, 
“ all the remainder of my proper¬ 
ty whatsoever and wheresoever, 
to be divided equally, share and 
share alike, after their paying and 
discharging the before mentioned 
Annuities, legacies, and demands, 
or any I may hereafter make by 
Vol. II. 


codicil to this my will; all my 
goods, stocks, bills, bonds, book- 
debts, and securities in the Witham 
drainage in Lincolnshire , and fund¬ 
ed pi ope. tyheld that his real es¬ 
tate did not pass under the residu¬ 
ary clause, j Roed. Helling v. Yeud, 

T. 46 G. 3. 2 N. R. page 214 

II. What Estate. 

1. A. devised all his freehold and 
leasehold estates “ to 13. and the 
issue of her body as tenantsiu com¬ 
mon, but in default of such issue, 
or being such if they should all die 
under 21, and without leaving is- 
sde” then over; held that all the 
limit itions subsequent to that to 
13. being contingent, the remain¬ 
ders in the freehold were barred * 
by fine and recovery, but that the 
leasehold vested in the remainder¬ 
man on the death of 13. without 
issue. Burnsull v. Davy and 
others , II. 38 G. 3. 1 13. 6f P. 215 

2. Testator devised “ all his freehold, 
leasehold, &cc. estate-;,” to A. in 
fee, provided that if 11. should 
have “any son or sons,” then ‘‘to 
such male issue as B. sliall have 
when A. attains 21,” but A. to 
have the rents and profits of the 
estates till he attains 21 ; by a 
subsequent clause he gave “ all the 
residue of his real aud personal 
estates whatsoever, not before dis¬ 
posed of fo A. his heirs,- &c. for 
ever.” 13. had one son who died 
before A. attained 21, and a second 
who was horn throe weeks after 
that period. Hold that the first son 
took nothing, but that the second 
took an estate in tail male. White - 
lock. Administrator , Sfc. v. Heddon 
and others, E.38 G. 3.1 B. fi>P. 243 

Q q 3. Devise 



562 


INDEX TO THE PRINCIPAL MATTERS. 


3. Devise to the testator’s seven sis¬ 

ters, share and share alike; on the 
death of any of them her share to 
go to her first and other sons in tail, 
and for default of such sons, to her 
daughters as tenants in common ; 
in case of any of the seven sisters 
dyiug without issue, or such issue 
dying under 21, the surviving sis¬ 
ters to take her share, and if all the 
sisters should die without issue, or 
such issue die under 21, then over; 
held that the words 44 in default of 
such sons,” did not make the re¬ 
mainder to the daughters contin¬ 
gent, which took effect notwith¬ 
standing the birth of a son. Doc d. 
Dacrey. Dacrc , J3. 38 G. 3. (affirm¬ 
ed on error in K. B. 8 Tetm Rep. 
112.) 1 B. «Sf P. page 250 

4. Testator devised in fee to P. D. his 
brother for life, and after his de¬ 
cease to G. P. his niece for life, 
then to trustees to preserve contin¬ 
gent remainders, and after the de¬ 
cease of P. D. and G. P. 44 in trust 
for the use of the. first son of G . P. 
and his heirs, and for want of such 
issue to the other sons of his niece 
and their heirs in succession, and 
for want of such issue male , then to 
the daughters of G. P. and for want 
of such issue over held that the 
words for want of such issue male , 
made the remainder to the daugh¬ 
ters contingent, and that it was 
therefore defeated by the birth of 
a son. Keene d. Pinnock et ux. 
v. Dickson , B. R. M. 23 G. 3. 

1 B. Sf P. 254 n. 

5. Devise to S. N. son of T. and M. 
N. for life remainder to trustees to 
preserve contingent remainders, re¬ 
mainder to the first and other sons 


of S. N. and their heirs male; for 
default of such issue to the use of 
the daughters of T. and M. N. and 
for default of such issue to the use 
of the right heirs of T. N. forever; 
held that the word 44 such” referred 
to the daughters of T. and M. N. 
before mentioned only, and re¬ 
strained the limitation to them to 
an estate for life. Dcnn d. Briddon 
et ux. v. Page and Another , B. R. 
M. 236?. 3. 1 B. Si P.page 261 n. 

6. A. after giving a life estate in cer¬ 
tain copyholds to B ., devised as fol¬ 
lows : 44 All the rest of my lands, 
tenements, and hereditaments, ei¬ 
ther freehold or copyhold, what¬ 
soever and wheresoever, and also 
all my goods, &c. after payment of 
my just debts and funeral capences, 
I give, devise, and bequeath the 
same unto my wife S. Held 
that under this devise S. C. took a 
fee. Denn d. ATcllor v. Moore in 
error , M. 37 G. 3. 1 B. Sf P. 558 

7. In the above case on error in the 
House of Lords, it was held that 
under the above devise S. C. took 
only an estate for life. Moore v. 
Denn d. Mellor , T. 40 G. 3. 

2 B. Sf P. 247 

8. Devise to G. L. the testator’s heir 
at law for life, and from and after 
his death to C. B. her heirs and as¬ 
signs, in case she shall survive and 
outlive the said G. L. but not 
otherwise, and in case she shall die 
in the lifetime of the said G. L., 
then to J. L. his heirs and assigns 
for ever: held that the devise to 
C . B. was a contingent remainder, 
and barred by a fine levied by 
G, L. Doe d. Planner v. Scuda¬ 
more, M. 41 G. 3. 2 B.Sf P. 289 

9. Devise 
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tt. Devise (i to L. S . her heirs and I 
assigns for ever, but if she shall hap¬ 
pen to die leaving no child or child¬ 
ren, lawful issue of her body liv¬ 
ing at the time of her death, then 
to F. B. and his heirs held that 
the devise in fee to L. S. was not 
restrained by the subsequent words 
to an estate tail, and that the de¬ 
vise over to F. B. was a good ex¬ 
ecutory devise. Doc. d. Barnjield 
▼. fVetloriy M. 41 6\ 3. 

2 B. Sf P.page 321 
£0. A. devised all his estates in the 
county of D. to a trustee for 200 
years, to the use of the trustee 
during the life of his son J. &. to 
preserve contingent remainders, 
nevertheless to permit J. S. to re¬ 
ceive the rents and profits; and af¬ 
ter his decease to the use of the 
first son of the said J. S. to be 
begotten on the body of the w r o- 
man he should happen to marry, 
and the heirs male of such first son, 
and for want of such issue to the 
use of the second, third, fourth, and 
every other son of J. S. and the 
heirs male of their bodies in suc¬ 
cession, and for want of such issue 
male, then to the use of his daugh¬ 
ter E. S. her heirs and assigns for 
ever, with a residuary clause in fa¬ 
vour of J.S.; the testator .after¬ 
wards made a codicil whereby he 
devised all his estates to his son J. 

S. and his children lawfully to be 
begotten, with power for him to 
settle the same by will or other¬ 
wise on such of them as he should 
think proper, and for default of 
such issue,then to his daughter E. S. 
and her children lawfully to be be¬ 
gotten with a similar power, and in 


default of such issue to J. S. and 
E. S. equally between them; and 
he further provided that a settle¬ 
ment of 200/. per annum should be 
made on any woman whom his son 
should happen to marry, and that 
his estates should be chargeable 
therewith. At the time of making 
the codicil J. S. was married, but 
had no child: held that the codicil 
was to be construed independent of 
the will; and that under the codicil 
J. S. took an estate tail, with a 
power to settle the estates on all or 
any of his issue in such way as he 
should appoint, and thereby de¬ 
termine the estate tail so far as it 
should be inconsistent with such 
settlement. Scale v. Barter , T. 41 
G. 3. 2 B. Sc P. page 485 

11. Devise to testator’s first sou by his 
wife gotten or to be begotten, for 
life, remainder to trustees to pre¬ 
serve contingent remainders ; re¬ 
mainder to the several heirs male 
of such first son lawfully issuing, 
so as the cider of such sons, and 
the heirs male of his body should 
always be preferred and take be¬ 
fore the younger, and the heirs 
male of his body ; remainder, to the 
testator’s second, third, fourth, 
and all and every other son and 
sons for their «evoral and respec¬ 
tive lives; remainder to trustees to 
preserve, &c. remainder to the se¬ 
veral heirs male of their sevcraL 
and respective bodies lawfully is¬ 
suing, so as the elder of such sons 
and the heirs male of his body, 
should be always preferred and 
take before the younger of the same 
sons, and the heirs male of his and 
their body and bodies j remainder 
Q q 2 to 
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to the testator’s first and other 
daughters for their lives; remain* 
ders to trustees, Ac.; remainder 
to the several heirs male of their 
several and respective bodies law¬ 
fully issuing, so as the elder of 
such daughters, and the heirs male 
of her body, should always be 
preferred and take before the 
younger of the same daughters and 
the heirs male of her and their 
body and bodies. There were 
other clauses in the will, by which 
after giving an estate for life to the 
first taker, the testator limited to 
trustees, Ac., remainder to the 
first and other sons of such first 
taker, and the heirs of their bodies, 
so as the elder of such sohs, and 
the heirs of their bodies should 

"always be preferred before the 
younger of the same sons and the 
heirs male of their bodies. Held 
that the first son of the testator 
took an estate tail. Poole v. 
Poole , if. 44 G. 3. 

3 B. A P.page 620 

12. Devise to the use and behoof of 
the testator’s niece, S. C. and his 
two nieces, E. G. and A . ( 7 ., and 
the survivor and survivors of them, 
and the heirs of the body of such 
survivor and survivors as tenants 
in common and not as joint te¬ 
nants. Held that under this de¬ 
vise S. C., E. G. and A. C., took 
as tenants in common. Garland 
v. Thomas , T. 44 G. 3. 

1 N. R. 82 

] 3. Testator devised to A . for life, 
and after her death to B. for life, 
and at the decease of A. and B. or 
the survivor, gave all his real 
estate to C. if he should live to at¬ 


tain 21 ; but in case he should die 
before that age, and D. should 
survive him, in that case to D. if 
he should live to attain 21, but 
not otherwise; but in case both C. 
and D. should die before either of 
them should attain 21, then to E • 
in fee. Held that C. took a vested 
remainder. Bromjieldy. Crowder , 
T. 45 G. 3. 1 N. R. page 313 

14. The devisor after using these in¬ 
troductory words, “ as touching 
such worldly and personal estates 
wherewith it has pleased God to 
bless me, I give and dispose of the 
same in the following manner,” 
gave an estate for life to his wife 
in all his freehold, lea>ehold, and 
copyhold, and, after her death gave 
“ all his lands, houses, See. in man¬ 
ner following;” to A. one of his 
grandsons, he gave “ all his lands 
freehold, copyhold, and leasehold 
in and proceeded li also I 

devise all my estate freehold and 
copyhold in //.” to him; to B. 
another grandson, he gave all his 
estate, lands, &c. called or known, 
&c., with 5001.; and to C. his re¬ 
maining grandson and his heir at 
law, u the house 1 now live in, 
with all the lands, Ac. belonging 
to the same, and also all my 
bouses and lands commonly called 
or known, Ac., and also 500J.” 
Held that A. took only an estate 
for life in remainder in the devisor’s 
estate in E. Doe d. Wright v. 
Child , T. 45 G. 3. 1 N. R. 335 

15. A. being seised of lands, holden 
upon leases for lives, devised to B., 
his brother, all his real and free¬ 
hold estates, subject to an annuity 
to his mother for her life, (i but in 

case 
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case B. . should die before he at* 
tained the age of 21 years, or 
Without issue living at his death,” 
to his mother for ever. A. died ; 
B. attained the age of 21 years, 
and then died without issue. Held 
that the word ££ or” in the devise 
over must be construed as ££ and;” 
and that the mother took nothing 
upon the death of B. Fairfield d. 
Hazckeszeorth and others, v. Mor¬ 
gan and others Dom. I*roc. in 
error, M. 46 G. 3. 

2 N. R. page 38 
16. A. devised a house to liis mother 
for life, and after her death ££ to 
the eldest son of E. K and if E. 
K. should have no male heir, then 
to the eldest son of J. A.” He also 
devised copyhold lands ££ to the 
eldest son of E. K., but if the said 
E. K. should have no male heir, 
then my will is that the aforesaid 
lands and tenements I bequeath to 
the aforesaid son of J. K ., to him 
and his heirs for ever.” But if the 
said eldest son should offer to sell 
or mortgage such copyhold lands 
and tenements aforesaid, then he 
gave the aforesaid lands aiid tene¬ 
ments to T. C. in fee. He then 
gave his personal estate to T. C -, 
directing him £ * to be at the charges 
• of taking up and admitting the said 
.eldest son as aforementioned to 
the said copyholds out of the said 
personal estate, and in the name of 
the said K.” He then gave the* 
rents and profits of the copyholds 
to T. C. for seven years, and then 
<£ to the aforementioned eldest' 
son. But if the said T. C. should 
die before the end of the seven 
years, then the aforesaid eldest son 
of the K.*i to take and enjoy the 


said estate forthwith to them and 
their heirs for ever.” Held 1 , that 
the eldest son of E. K. took an 
estate in fee under this will in the 
copyhold premises. Wright v. 
Bond, H. 46 G. 3. 

2 N. R. page 125 

17. Testator, after a general intro¬ 
ductory clause ££ as to his worldly 
estate,” dbvised to his wife ( during 
her natural life all hi9 houses in 
Swan-lane ; lie then devised seve¬ 
ral houses without words of in¬ 
heritance to his sons T. B. and 
S. B., and after the death of his 
wife he gave to his son W. B. all 
those his three houses or tenements 
situate in Swan-lane , in the tenure 
or occupation of A . B. and C.; he 
likewise gave several legacies to bo 
paid within six months after his 
death, and concluded thus : ££ and 
I charge all my estates both real 
and personal with the payment of 
the above or aforementioned le¬ 
gacies, and I appoint my beloved 
wife and my son T. B., my son 
S. B. and my son W. B., execu¬ 
tors of this my will, and after my 
just debts and funeral expences 
are paid, then the surplus of my 
effects, both real and personal, to 
be equally divided to my executors 
which shall be then living.” Held 
that W. B. only took an estate 
for life under the devise of the 
three houses in Swan-lane after the 

A 

death of his mother^ notwithstand¬ 
ing the words of charge, &c.; but 
that be took a fee in one-fourth 
part under the residuary clause. 
Doe d. Briscoe and Others v. 
Clarke and Wife, M. 47 G. 3. 

2 N. R. 343 
IS. Devise of all the testator’s real 

and 
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and personal estate and effects to 
J). V. his wife, in trust for the 
education of his daughter M. V. 
till 21, and in case of the death of 
his daughter before 21, the whole 
of his said estate and effects to 
his wife. Testator died, leaving B. 
V. his wife, and M. F. his only 
child. B. V. died, leaving M. V. 
also her only child, and then M. 
V. died under age and without is¬ 
sue. Held, that the heir of M. V. 
ex parte maternd was entitled to 
succeed. Goodtitle d. Castle and 
Another v. White , II. 47 G. 3. 

2 N. R. page 383 

III. Revocation , 

See Estoppel, No. 3* 

X. A. seised in fee of the manors of 
Stanford , &c., and also of the ma¬ 
nors of Swinford and South Kil - 
worth , entered into marriage arti¬ 
cles to secure a jointure to his in¬ 
tended wife upon the above estates, 
and to make provision for the 
younger children, and agreed to 
settle the Stanford estate upon his 
eldest son in strict settlement, sub¬ 
ject to part of such jointure and 
provision'. He then devised those 
estates in case he should happen to 
die without issue, and subject to 
such jointure as he might make, to 
the lessors of the Plaintiff for 500 
years, upon the trusts therein ex¬ 
pressed. Afterwards, by separate 
deeds of lease and release, he con¬ 
veyed first the Stanford estate to 
trustees in fee, to the use of him¬ 
self in fee, till the marriage, with 
divers limitations in pursuance of 
the articles, and subject to a term 
of 500 years for securing part of 
his wife's jointure, remainder to the 


use of himself in fee; secondly, the? 
Swinford and South Kilworth es¬ 
tates to trustees in fee, to the use 
of himself in fee till the marriage, 
to the use and intent that his in¬ 
tended wife should take the other 
part of her jointure thereout if she 
survived him, and after his death 
remainder to trustees for 500 years 
to secure such jointure, remainder 
to himself in fee. He afterwards 
married aud died without issue. 
Held, that the will was revoked as 
to both estates by the deeds of settle¬ 
ment, though they were consistent 
with the provisions of the will, and 
though the devisor took back the 
estate he parted with by the same 
instruments. Goodtitle d. Ilolford 
and Others v. Otway, M. 37 G. 3. 

1 B. & P. page 576 

2. Held also, that the latter estate 
was not excepted from this revoca¬ 
tion by the circumstance of the 

■ conveyance of that estate to the 
trustees, being merely for the pur¬ 
pose of creating a term to secure the 
wife’s jointure. Hid. ibid. 

3. If a testator have executed a de¬ 
vise of lands in the presence of 
three witnesses to two persons as 
joint-tenants in fee, afterwards 
strike out the name of one of the 
devisees, and there be no republi¬ 
cation, the Erasure will only ope¬ 
rate as a revocation of the will pro 
tanto. Larkins v. Larkins , H. 42 

* G. 3. 3 B. & P. 16. 109 

4. If a testator after having made his 
will levy a fine to such uses as he 
shall by deed or will appoint; and 
die without making any new will, 
the will made prior to the fine is re¬ 
voked thereby. Doe d. Dilnot v. 
Dilnot, E. 47 G . 3. 2 N. R. 401 

DIPLOMA, 
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DIPLOMA, 

See Evidence, ii. 32. 

DISCONTINUANCE, 

See Right, Writ of, No. 4. 6. 

1. Assumpsit against three; two plead¬ 
ed a debt of record by way of set¬ 
off; the Plaintiff replied nul tiel 
record , and gave a day to the two 
Defendants, but entered no sug¬ 
gestion respecting the third : held 
on demurrer, that the action being 
discontinued, judgment must be 
given against the Plaintiff, even 
though the Defendant’s plea were 
bad. Tippet and Others v. Map 
and two Others , E. 39 G. 3. 

• 1 B. & P. page 411 

2. The Plaintiffs as executors having 
sued one of the co-obligors on a 
joint and several bond in K. B., to 
which usury was pleaded, suffered 
a nonsuit, and brought a second 
action against another co-obligor 
in C. B., in which the case having 
gone off pro defectu Juratorum , 
they brought a third action against 
all three co-obligors, in order to 
exclude the evidence of one upon 
the usury, and moved to discon¬ 
tinue the second action, without 
costs; but the Court would only 
allow them to discontinue on pay¬ 
ment of costs. Melhuish and Ano¬ 
ther , Executors of R. Hole , v. 
Maunder , M. 46 G. 3. 2 N. R. 72 

3. If Defendant demur in replevin 

without adding an avowry and 
prayer of return, it is no discon¬ 
tinuance. Serres and Wifer. Dodd , 
E. 47 G. 3. 2 N. R. 405 

DISTRESS, 

&e&JlEPLEvxN, No. 6. Rate, No. 4. 

A landlord may distrain for the rent 


of ready furnished lodgings, Nezp- 
rnan v. Anderton , T. 46 G. 3. 

2 N. R. 224 

DISTRINGAS, 

See Partners, No. 3. Practice, i. 

3, 4. vi. 3. 

DISTURBANCE, 

See Time, No. 2. Toee. 

DOMICILE. 

1. Personal property follows the per¬ 
son of the owner, and in case of 
his decease must be distributed ac¬ 
cording to the law of the country 
in which he was domiciled, at the 
time of his death, without regard 
to the actual situation of the pro¬ 
perty. Bruce v. Bruce , Dom. 
Proc. 9 April 1790. 

2 B.&P. page 229. not is. 

2. A person born in Scotland ', having 
gone out to India in the service of 
the East-India Company , and hav¬ 
ing died there, it was held that /«- 
dia was the place of his domicile. 

ibid. ibid. 

3. For the place where a man is, shall 

prirnaf tide be taken to be the place 
of his domicile. ibid, ibid . 

4. But if such person had gone to In¬ 
dia in the king’s service, or for any 
temporary purpose, it seems that 
the domicile of his birth would 
not have been altered, ibid. ibid. 

5. Mere intention to return to his na¬ 

tive country at some future period, 
is not sufficient to prevent the 
change of domicile if the person die 
before such intention be put in ex¬ 
ecution. ibid. ibicL 

DOWER. 

A. seised in fee, devised to B. his son 

for 
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for life, remainder to the heirs of 
his body in tail, remainder to his 
own three daughters and their 
heirs; on the death of A., B. en¬ 
tered and became seised of ally’s 
land*, and by deed between him¬ 
self and his mother, assigned to her 
the possession of a thitd pait of all 
the premises, to hold to her and 
her assigns for her life, as if she 
had been in possession of the same 
by virtue of a writ of dower, and 
appointed C. and D. attornies, to 
enter and give livery and seisin of 
one full .third part; and the in¬ 
dorsement of the deed stated, that 
C . and D. delivered seisin of all 
the premises to the mother, to hold 
according to the uses and' inten¬ 
tions of the deed. Ik's mother 
haring become seised of an undi¬ 
vided third part of all the lands, 
and during her life B. levied a fine 
sur conusance de droit come ceo , 
with proclamations of the whole 
of the premises, and suffered a re¬ 
covery, and died leaving no issue, 
but having devised away all the 
lands of A . to a stranger : held, 
that the deed between B. and his 
mother, and the livery made there¬ 
on, was a good assignment of dow¬ 
er to her; and therefore the fine 
and recovery suffered by B., and 
non-claim within five years after 
the dpath of B. did not bar the 
remainder in fee to the daughters 
of A. in that onc-third part which 
B* s mother had in dowry at the 
time of such fine and recovery. 
Howe v. Power, S$c. in Error , M. 
46 <?. 3. 2 N. R. 1 


E. 

EAST-INDIA COMPANY, 

See Illegal Contract, No. 5. In¬ 
surance, i. 14. ii. 20. ir. 2. 
Trade. 

1. The exclusive right of trading to 

the East-Indies granted to the 
East-India Company by 9 & lO 
IV. 3. has never been put an end 
to, and every infringement of it is 
a public wrong. Camden and 
Others v. Anderson , in Error , E. 
38 G. 3. 1 B. & P . page 272 

2. Though snch parts of 9 & 10 W. 3- 
as inflicted penalties, &c. were re¬ 
pealed by 33 G. 3. c. 52.; and 
though the latter act says, “ no acts 
or parts of acts thereby repealed 
shall be pleaded or set up in bar of 
any action,” &c. yet it is competent 
to underwriters who have subscrib¬ 
ed policies on ships trading to the 
East-Indies In contravention of 9 
& 10 TV. 3. to avail themselves of 
the illegality of such trading, in 
an action brought on the policies. 

ibid, ibid 

9 

3. The sales of the East-India Com¬ 
pany being subject to a regulation 
that any buyer not making good 
the remainder of his purchase-mo¬ 
ney on or before the day limited 
for such payment, should forfeit 
the deposit, “ and should be ren¬ 
dered incapable of buying again at 
any future sale uutil he. should 
have given satisfaction to the Court 
of Directors held, that the term 
satisfaction must be construed to 
mean pecuniary compensation for 
the non-performance of his agree¬ 
ment to pay on the appointed day, 

and 
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and that a buyerdiaving made de¬ 
fault on the day, but afterwards, 
within a future time given to him 
by the East-India Company, paid 
the remainder of the purchase-mo¬ 
ney with interest, might maintain 
an action against the East-India 
Company for refusing to allow him 
to become a bidder at their sales, 
such sales bpingby 9 and 10 W. 3. 
c. 44. s. 69. declared to be public 
and open sales. Eagleton v. East- 
India Company, II. 42 G. 3. 

3 B. & P. page 55 
A. Queere . Whether since the passing 
of 18 G. 2. c. 26. which regulates 
the deposits, forfeitures, and inca¬ 
pacities of bidders at the tea-sales 
of the East-India Company, the 
East-India Company can make or 
enforce any other regulations af¬ 
fecting those sales than such as the 
act of parliament has enacted ? 

ibid. ibid. \ 

EAST INDIES, 

See India.. 

EFFECTS, 

See Embezzlement. 

EJECTMENT, 

See Action on the Case, No. 1. 
Costs, iii. 3. Dower. Limita¬ 
tions of Actions, No. 1. Mort¬ 
gage. 

1. Service of a declaration in eject- 
men on one of two tenants in pos¬ 
session is good service on both. 
Doe d. Bailey v. Roe, II. 39 G. 3. 

1 B. & P. 369 

2. The mere acknowledgment of the 
wife of the tenant in possession 
that she has received a declaration 
in ejectment will not bind her hus¬ 


band. Goodtitle d. Bead v. Bad- 
title , H. 39 G. 3. 1 B.Sc P.p. 384 

3. Service of a declaration in eject¬ 
ment upon a person appointed by 
the Court of Chancery to manage 
an estate for an infant, is not suf¬ 
ficient. Goodtitle d. Roberts and 
Wife v. Badtitle , II. 39 G. 3. 

1 B & P. 385 

4. If a declaration in ejectment be 
served upon a tenant, and his land¬ 
lord be admitted to defend, the 
Plaintiff can only recover such 
premises as the tenant is proved to 
be in possession of. Penn d. 
Blanchard v. Wood, M. 37 G. 3. 

1 B. &P. 573 

5. Service of a declaration in eject¬ 

ment on the wife of the tenant in 
possession at his house is sufficient. 
Doe d. Buddum v. Roe, M. 40 
G. 3. 2 B. & P. 55 

6. Affidavit of service of a declaration 

in ejectment made by a person 
who saw the declaration served, 
and heard it explained to the te¬ 
nant in possession, is sufficient to 
entitle the Plaintiff to judgment 
against the casual ejector. Goodtitle 
d. Wanklen v . Badtitle , II. 40 
G. 3. 2 B. Sf P. 120 

7. A copyholder demised his copy- 
hold to J. S. to hold for one year, 
and at the end thereof, from year 
to year, for 13 years more, in all 
14 years, if the lord would grant 
licence, but so as not to create-a 
forfeiture; and covenanted that 
the lessee should quietly enjoy 
during the term aforesaid ; and the 
lease contained many covenants 
and provisoes applicable only to a 
lease for years. After the expira¬ 
tion of the first year the copyhold 

was 
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was purchased by the lord, and sur¬ 
rendered to a trustee for him, who 
Immediately gave a regular notice 
to quit to J. S. no licence to let 
haring been obtained: held, that 
upon the expiration of the notice, 
the trustee might maintain an ac¬ 
tion of ejectment, though the con¬ 
tents of the lease were known to 
the lord before he completed his 
purchase, and though the covenant 
of the vendor against incumbrances 
contained an exception of the sub¬ 
sisting leases under which the te¬ 
nants then held. Luff kin v. Nunn , 
II. 45 G. 3. 1 N. R .page 163 

8. Service of a declaration in eject¬ 

ment, by nailing it on the barn 
door of the premises, ill which 
barn the tenant had occasionally 
slept, there being no dwelling- 
house, and the tenant not being to 
be found at his last place of abode, 
was allowed to. be good service. 
Venn d. Buckle v. Roe , T. 45 
G. 3. 1 N. R. 293 

9. The Court held service of a decla¬ 

ration in ejectment on the wife of 
the tenant in possession sufficient, 
provided it could be shewn that 
the wife lived with her hus¬ 
band. Jenny d. Preston v. Cults, 
T. 45 G. 3. 1 N. R. 308 

10. A declaration in ejectment con¬ 
tained two demises by two differ¬ 
ent lessors of two distinct undivid¬ 
ed thirds; judgment was given 
that the Plaintiff “ do recover his 
said terms.’* On error it appeared 
from the facts stated on a bill of ex¬ 
ceptions to the Judge’s directions 
on a point of law, that the eject¬ 
ment respected only one undivided 
third: held, well enough on this 


record, where the point was only 
raised by bill of Exceptions. Rowe 
v. Power, Sfc. in Error , M. 46 
G. 3. 2 N. R .page 1 

11. Scmble , that it would be well 
enough even on special verdict. 

ibid. 

12. If upon notice to quit given to a 
tenant, he gives notice to his under¬ 
tenants to quit at the same time, 
and upon the expiration of the no¬ 
tice he quits so much as is occu¬ 
pied by himself, but his under¬ 
tenants refuse to quit, an ejectment 
may still be maintained against 
him for so much as his underte¬ 
nants have not given up. Roe v. 
Wiggs , M. 47 G. 3. 2 N. R. 330 

ELECTIONS, 

See Pleading, v. 25. Treating. 
EMBARGO, 

See Agreement, No. 4, 5. Insu¬ 
rance, iii. 5. Seaman’s Wages, 
No. 4. 

EMBEZZLEM ENT, 

See Indictment, No. 6, 7. 

Exchequer bills purchased by the 
Bank for a good consideration, 
but signed in the name of the au¬ 
ditor of the Exchequer by a per¬ 
son not legally authorized, are se¬ 
curities, or at least effects within 
the meaning of the 15 G. 2. c. 13. 
s. 12.: and if a servant of the 
Bank embezzle such Bills, he may 
be convicted of felony under that 
statute. Rex v. Aslett , E. 44 
G• 3. 1 N. R. 1 


ENEMY. 
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ENEMY, 

See Bankrupt, I. 2. 

1. A native of a foreign state in amity 

with this country taken in an act of 
hostility on board an enemy’s fleet, 
and brought to England as a pri¬ 
soner of war, is not disabled from 
suing while in confinement on a 
contract entered into as a prisoner 
of war. Sparenburgh v. Bannatyne , 
M. 38 G. 3. 1 B.Sf P. page 163 

2. The Court refused to allow judg¬ 

ment to be entered on an old war¬ 
rant of attorney, it appearing by 
the Plaintiff’s affidavit that she was 
resident in an enemy’s country. 
De huncville v. Phillips , H. 46 
G. 3. 2 N. R. 97 

ERROR, 

See Bail, i. 21. v. Exchequer- 
Chamber, Court of. Interest 
of Money, No. 4. 

ERROR, WRIT OF, 

See Bail, v. New Trial, No. 1. 

Practice, x. Prisoner, No. 2. 

3. The teste of a writ of error need 

not be on a seal day. IliU v. 'Pebb , 
T. 45 G. 3. 1 N. R. 298 

2. A writ of error may be made re¬ 
turnable before the day on which 
the judgment is actually signed, if 
the writ of error and judgment are 
of the same term. ibid. ibid. 

ESCAPE, 

See Bail, i. 8. Evidence, ii. 4. 11. 
25, 26. Pleading, v. 3, 4. 20, 
21. 

1. If a sheriff’s officer having taken 
a prisoner in execution permit him 
to go about with a follower of his 
before he take him to prison, it is 


an escape. Benton v. Sutton , E. 
37 G. 3. 1 B. Sf P. page 24 

2. Quaere , Whether it would not have 
been an escape also if the officer 
himself had accompanied him. 

ibid, ibid 1 

3. The sheriff having arrested a party, 
permitted him to go at large with¬ 
out taking a bail bond, returned 
cepi corpus, and before < he expira¬ 
tion of the rule to bring in the 
body put in bail: held, that he was 
not liable either to an action of 
escape or false return. Pariente 
v. Plumbtree , M. 40 G. 3. 

2 B. Sr P. 35 

4. If after the commencement of an 

action of escape against the sheriff 
for nfdt taking a bail-bond, good 
bail be put in and justified in the 
room of bail before put in, who by 
the practice of the Court were a 
mere nullity, the Plaintiff cannot 
recover. Allingham v. Flower , T. 
40 G. 3. 2 B. <$ P. 246 

ESTOPPEL, 

See Bond, No. 7. Covenant, No. 8. 

Slave. 

1. Debt on bond conditioned for the 
performance by It. J. of all the co¬ 
venants on his part mentioned in a 
certain indenture bearing even date 
with the bond, made or expressed 
to be made between the Plaintiff 
and the said R. G. Plea, that be¬ 
fore the execution of the bond \t 
was agreed that the Plaintiff should 
grant to R. G. a lease under cer¬ 
tain covenants, and that the De¬ 
fendant should enter into a bond as 
a surety for the performance of 
those covenants ; that the Defend¬ 
ant did accordingly enter into the 

bond 
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bond on which the action was 
brought, and that the indenture 
mentioned in the condition thereof 
is the lease so agreed upon and no 
other, but that the said 1 Ase never 
was executed: held on demurrer, 
that the Defendant was estopped 
by the condition of the bond from 
pleading this matter. Hosier v. 
Searle, M. 41 G. 3. 

2 B.SfP. page 299 

2. Defendant is estopped by the re¬ 

cognizance of bail entered into for 
him by thename in which he is sued, 
from pleading a misnomer, though 
he himself be no party to the re¬ 
cognizance. Meredith v. Hodges , 
T. 47 G. 3. 2 N. R. 453 

3. A testator having devised his lands 
suffered a recovery thereof, in 
which as well as in the deed to 
make a tenant to the prcecipe , the 
tenant was called Eduard , his real 
name being Edmund. In eject¬ 
ment by the heir at law against the 
devisees ; held that the recovery 
was good by estoppel, against the 
testator and all persons claiming 
under him, and that the w ill there¬ 
fore was revoked thereby. Doe d. 
Lushington v. Bishop o f Landajf 
and others, 7\ 47 G. 3. 2 N. R. 491 

EVICTION, 

See Money had and received, 
No. 6. 

EVIDENCE, 

See Action on the Case, No. 4. 
Agreement, No. 2. 6. Arbitra¬ 
tion, No. 4. Bye-Laws. Costs, 
i. *12. Damages. Detinue. 

Ejectment, No. 4. Inquiry, 

Writ qf, No. 1. Insurance, 


i. 9. Limitation of Actions, 
No. 2. Misnomer. Money had 
and received, No. 10. New 
Trial, No. 3. Payment, No. 3. 
Payment of Money into Court, 
No. 2. 5, 6. 8. Pleading, v. 28. 
36. Practice, iv. Release, 
No. 2. Stamps, No. 5. Tithes, 
No. 6, 7. Variance. Venue, 
No. 6. 

I. Of the Competency of Witnesses. 

II. Of the Evidence of particular 
Facts or Averments. 

III. Of Stamps. 

I. Of the Competency of Witnesses. 

1. A bond having been executed by 
A. and attested by one witness, 
was carried into an adjoining room 
and shewn to U who was desired 
to attest it also, which he accord¬ 
ingly did in the presence of A .: 
held that If. was a good witness to 
prove the execution. Parke v. 
Meat's , 7\ 40 G. 3. 

2 B. Sf P. page 217 

2. A person whose name is forged as 
drawer of a bill is not a competent 
witness to disprove an indorsement 
on the bill made by the party who 
forged it, respecting the payment 
of interest upon that bill. Bex v. 
Crocker , M. 46 G. 3. 2 N. R. 87 

3. In an action of trespass against the 

sheriff for taking the goods of A. 
in execution for the debt of B 
where the question was whether 
the goods had been previously as¬ 
signed by B. to A. or not, B. was 
held not to be a competent witness 
to disprove the assignment to A. 
Bland v. Ansley and others , M. 
47 G. 3. 2 N. R. 331 

4. In 
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4. In an action on a policy of insur¬ 
ance on- goods from London to 
Emdcn , where the ship was lost by 
putting into the Texet ; held, that 
the captain as part owner of the 
ship, was a competent witness to 
prove that the ship originally sailed 
oil the voyage insured by the di¬ 
rection of the owners of the goods, 
though not to prove that the de¬ 
viation was justified by necessity. 
J)e Sjjmonds v. De La Cour , M. 
47 G. 3. 2 N. R. 374 

11. Of the Evidence of particular 
Facts or Averments . 

1. Delivery of an attorney’s bill is 

conclusive evidence, on a taxation 
by the prothonotary, against an 
increase of charge in a seb.-pque/it 
•bill on any of the items contained 
in the first; and strong presump¬ 
tive evidence against any addi¬ 
tional items. Loz'cridgc Hot ham , 
E. 37 G. 3. I 11 Sf P. 49 

2. In an action on an attorney’s bill, 

the Nisi Prius roll is good prima 
facie evidence that the action was 
not commenced till the expiration 
of a month after the delivery of 
the bill. IVcbb v. Pritchett , E. 
38 G. 3. 1 13. Sf P. 203 

3. Payment of money into Court is 

an admission of a legal demand 
only. Ribbons v. Crickctt , E. 38 
G. 3. 1 13. Sf P. 201 

4. In escape against the sheriff if the 
Plaintiff aver in his declaration, 
that J. S. was arrested “ under a 
writ indorsed for bail by virtuo of 
an affidavit now on record,” he 
must produce the affidavit in evi¬ 
dence, though the latter part of 
ihe> averment was unnecessary. 
Webb v. Herne and Another she* 


riff of Middlesex , T. 38 G. 3. 

1 B. Sf P. page 281 

5. Secus if the declaratiou only state 
that a writ was sued out, indorsed 
for bail. Semb. ibid. 282 

0. If the abandonment of a'contract 
be made the ground of an action, 
it is not competent to the Plaintiff 
to shew that a contract has existed 
and been abandoned without prov¬ 
ing the specific contract. Walker 
v. Constable , T. 38 G. 3. 

i B. 8r p. 3oa 

7. In debt on bond if one of the at¬ 
testing witnesses be dead, and the 
other beyoud the process of the 
Court, it is sufficient to prove the 
handwriting of the witness that is 
dead.* Adam and Wife Executrix 
v. Kerr , M. 39 G. 3. 1 13. Sf P. 300 

8. Qu. Whether evidence of a custom 

in Jamaica to execute bonds by 
substituting a mark with a pen for 
a seal, be admissible in support of 
a declaration on a bond scaled, 
&c.? ibid. ibid. 

9. Evidence that the homage has been 
accustomed to assess a certain sum 
of money as a lieriot upon aliena¬ 
tion, and that such assessment has 
alwavs been made with reference - 

tf 

to the best chattel of the tenant, 
will not support an avowry for a 
hcriot in kind upon alienation. 
Parkin v. Radclijfe , E. 39 G. 3. 

1 13. Sf P. 393 

10. Evidence of a custom for the lord, 
to have the best beast or good on 
the tenant’s death, will not sup¬ 
port a justification by him for 
taking the best beast. Adderly v. 
Hart, T. 4 G. 1. 

1 B. Sf P. 391 in nolis. 

11. To debt for an escape. Defendant 

pleaded 
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pleaded a voluntary return and safe 
keeping since; Plaintiff in his repli¬ 
cation admitted the voluntary re¬ 
turn, but alleged that afterwards, 
and after notice of the escape, the 
prisoner escaped again; this the 
Defendant traversed : held that it 
was not sufficient for the PlaintilT 
merely to prove a notice of escape, 
and subsequent escape, but that he 
must also, in order to maintain the 
action,prove the first escape alleged 
in his declaration. Griffiths v. 
Eyles, E. 39 G. 3. 

1 If. P. page 418. n. 

12. Evidence that the parishioners 

have treated with the proprietor of 
tithes for a composition is not suf¬ 
ficient to establish his possession of 
the tithes in an action on the 2 & 3 
Ed.fi.c. 13. IVyburd v. Tuck , T. 
39 G. 3. I IS. Si P. 458 

13. If a Plaintiff's attorney previous 

to biinging an action for a distress 
under the warrant of a magistrate 
make out two papers precisely si¬ 
milar, purporting to be demands of 
a copy of the warrant pursuant to 
the 24 G. 2. c. 44. .y. G. and sign 
both for his client, and then deliver 
one to the Defendant, the other 
will be sufficient evidence at the 
trial. Jury v. Orchard , M. 40 
G. 3. 2 B. Sf P. 39 

14. If A. agree to acknowledge an 
old warrant of attorney givou by 
him “ so as to enable If. to enter 
up judgment thereon,” judgment 
maybe entered up under a Judge’s 
order without an affidavit of the 
subscribing witnesses. Laing v. 
Raine, H. 40 G. 3. ZB.Sf P. 85 

15. A copy of an attorney’s bill, the 
original of which has been deli* 


vered to the Defendant, may be 
admitted in evidence without proof 
of notice to produce the original. 
Anderson v. May , T. 40 G. 3. 

2 If 6f P. page 237 

16. And is conclusive as to the rea¬ 
sonableness of the items. ibid. 

17. If a bill of particulars state the 
Plaintiff's demand to be for goods 
sold and delivered to the Defend¬ 
ant, no evidence can be received 
of goods sold by tire Defendant as 
agent of the Plaintiff. Holland v. 
Hopkins , 7 T . 40 G. 3. 2 B. Sf P. 243 

18. Evidence to the character of a 
Defendant is not admissible upon 
the trial of an information in the 
Exchequer for penalties. The Al - 
torney General v. Bozeman , Sif¬ 
tings at Westminster , coram Eyre , 
Ch. B. 10th June 1791. 

2 /f. 6)' P. 532 in not. 

19. If a Defendant give in evidence 

an answer in Chancery of the 
Plaintiff it will not entitle the 
Plaintiff' to avail himself of any 
matters contained in such answer, 
which are only stated as hearsay. 
Se/nb. Roe d. Pellatt v. Terrors, 
M. 42 G. 3. 2 B.Sf P. 542 

20. No parol evidence can be re¬ 
ceived to explain an agreement in 
which there is no latent ambiguity. 
(See Agreement, 1, 2.) Coker v. 
Guy , M. 42 G. 3. 2 B. 6f P. 565 

21. A. devised his estates at J^ushill 
in the county of Wilts , and Heartie 
and Buckland in the county of 
Kent, 4i to his son in fee;” at the 
time of the devise A . had lands in 
the parish of llcarne , and also in 
the several parishes of C. 9 W. f S., 
R.y and S. 9 all which he purchased 
by one contract of one person and 

used 
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vised to call his 6( Hearne estate,” 
or C( Hearne Hay estate,” the 
estate at Lushill in IVilts, and also 
a farm called Huckland farm in 
Kent , were sold before the testa¬ 
tor’s death, and at the time of his 
death he had no estate in Kent, 
except that w hich lay in the parishes 
of Hearne , 6’., W 7 ., S., R., and S. 

Qu. Whether the above facts were 
admissible in evidence to shew that 
the testator intended to pass the 
land in the several parishes of C., 
fV., S., JR., and S., as well as that 
in the parish of Hearne ? Whit¬ 
bread v. May, M. 42 G. 3. 

2 H. Sf P. page 593 

52. In trover for the certificate of a 
ship's registry, the certificate ipay 
be proved by the production of the 
registry, from which it was copied, 
though no notice has been given to 
produce the certificate itself, Bu- 
cher v. Jarratt , K. 42 G. 3. 

3 B. Sf P. 1 43 

53. The prison books of the Fleet 

and King’s Bench prisons, though 
admissible evidence to prove the 
period of the commitment and dis¬ 
charge of a prisoner, are not ad¬ 
missible to prove the cause of his 
commitment. Suite v. Thomas , 
T. 42 G. 3. 3 B. % P. 1 88 

54. Policy of insurance on a ship war¬ 
ranted American. To negative this 
warranty a sentence of condemna¬ 
tion of a French court at St. Do¬ 
mingo was given in evidence, which 
began thus: u Condemnation of 
the English ship Mount Vernon. 
Extracted from the books of the 
office of the provisional tribunal 
respecting prizes established at St. 


Domingo , We F. P. Judge,” &c. r 
and after stating that the circum¬ 
stances of papers having been 
thrown overboard, the captain and 
supercargo having abandoned the 
ship, the captaiu being a Portu - * 
guese, without a certificate of his 
naturalization, and the United 
States in their last treaty with 
England , having suffered to be 
added to the articles which had be¬ 
fore been considered as contra¬ 
band of war, staves, &c. were suf¬ 
ficient motives to condemn the said 
ship, condemned the same as pro¬ 
perty belonging to ' the captor. 
Held, that this sentence was con¬ 
clusive evidcuce that the ship was 
not American. Baring v. Clagett , 
T. 42 G. 3. * 3 B. Sf P.pagc 201 

25. In an action for an escape out of 
execution, the declaration alleged 
that the prisoner was, by habeas 
corpus, brought before a Judge of 
K. B., and by him committed to 
the custody of the marshal, u as by 
the said writ of habeas corpus , and 
the said commitment thereon now 
remaining in the said court more 
fully appears.” Held, that evi¬ 
dence of a commitment by a Judge 
of K. B. but not filed of record, 
would not support the action. 
Turner v. Eyles , T. 43 G. 3. 

3 B. Sf P. 456 

26. Held also, that the above allega¬ 

tion (even if unnecessary) must lie 
proved as laid. ibid. ibid. 

27. Policy of insurance on goods on 
board the Catharine , an American 
vessel. After the policy was ef¬ 
fected doubts having arisen, whe¬ 
ther the policy contained a war¬ 
ranty, 
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ranty, the underwriters signed an 
agreement, that in case of capture 
or seizure, the assured, before they 
claimed for a loss, must produce 
proofs of the ship being American 
bottom, and by bills of lading shew 
that the cargo had been shipped on 
account and ri^k of A. B upon 
which they would settle by giaut- 
ing bills at four months for the 
amount of their subscriptions, in 
full dcpendance that the insured 
would use their best endeavours to 
recover the property as for account 
of the shippers. Held, that on 
proof being produced that the ship 
was American bottom, and the 
cargo shewn by bills of lading to 
have been shipped on account and 
risk of A. B., the assured were en¬ 
titled to recover, on a loss by cap¬ 
ture, notwithstanding the produc¬ 
tion by the underwriters of any 
French sentence of condemnation 
to falsify the warranty. Lothian 
v. Henderson , T. 43 G. 3. 

3 B . Sf P. page 499 

28. A sentence of condemnation in a 

French c ourt of admiralty is admis¬ 
sible evidence in an action here be¬ 
tween the assured and the under¬ 
writers of a policy of insurance 
containing a warranty of neutra¬ 
lity. ibid. ibid. 

29. It seems that the sentence of a 
foreign court of admiralty con¬ 
demning a ship warranted neutral, 
in which the consideration leading 
to the judgment proceeds on the 
Irant of a document not required 
by the law of nations, but which 
adjudges “ lawful prize all the 
goods and effects which compose 


the cargo of the said ship, since 
the whole, owing to the captain 
not being provided with proper and 
regular dispatches and papers, is to 
be deemed the property of the ene¬ 
mies of the French Republic,” is 
conclusive evidence' against the 
warranty of neutrality. Lothian 
v. Henderson , T. 43 G. 3. 

3 B. $ P.pagc 199 

30. Upon an indictment for disposing 
of and putting away a forged bank 
note, knowing it to be forged, the 
prosecutor may give evidence of 
other forged notes having been ut¬ 
tered by the prisoner in order to 
prove his knowledge of the forgery. 
Rcxx. Wylie,T. 44 G. 3. 1N. R. 92 

31. In an action on the statute for 
usury in discounting a bill, it was 
proved that one B. demanded pay¬ 
ment of the acceptor, and com¬ 
menced an action against him, and 
afterwards received the amount of 
the bill and the costs of those pro¬ 
ceedings on producing the bill, and 
gave a receipt as attorney for the 
present Defendant; this without 
further evidence of B. being the 
agent of the Defendant,and without 
the production of the proceedings 
against the acceptor, was held good 
prima facie evidence to be left to 
a jury of the Defendant having 
received the usurious interest. 
Ovsen v. Barrozo, M. 45 G. 3. 

1 N. R. 101 

32. Action for these words spoken 
by Defendant of the. Plaintiff in 
his profession of a physician: 
“ Dr. S. has upset all we have 
done, and die he (the patient) 
must.” It was proved that the 

Plaintiff 
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Plaintiff had practised several 
years as a physician, and hav¬ 
ing been called in during the ab¬ 
sence of a physician, who, with the 
Defendant, attended the patient, 
the Defendant as apothecary made 
up the medicines prescribed by the 
Plaintiff for the patient in ques¬ 
tion. Queer e, Whether, on this 
declaration, it was necessary for 
the Plaintiff to produce his diplo¬ 
ma, or other direct evidence that 
he had taken a degree in physic, 
in order to maintain the action; 
the Court being equally divided. 
Smith v. Taylor, IT. 45 G. 3. 

1 N. R. page 196 

33. In an action on 32 G. 2. c. 28. 

for penalties against a sheriff’s of¬ 
ficer for taking a larger fee upoil an 
arrest than is allowed by law, the 
Plaintiff must prove the sum al¬ 
lowed by law, the stat. 23 Hen. 
€. c. 9. not being the rule: and the 
Court will not set aside a nonsuit 
grounded on the want of such 
evidence, in order to enable the 
Plaintiff to recover the excess un¬ 
der the money counts, since he 
might have obtained the redress by 
summary application. Martin v. 
Slade, M. 46 G. 3. 2 N. R. 59 

34. A forged bill was found upon A. 
who then resided in Wiltshire , and 
had resided there about a year un¬ 
der a false name, but which bill 
bore date at a time when Am lived 
in Somersetshire, in the neighbour¬ 
hood of the person whose signa¬ 
ture was forged, and more than 
two years previous to the bill being 
found upon him. On an indict¬ 
ment against A. for forgery of the 
note in Wiltshire , this was held 
not to be sufficient evidence of the 

Vol. II. 


offence having been committed in 
that county. Rex v. Crocker, alias 
Collins, M. 46 G. 3. 2 N. H.page 87 

35. If an insured declare upon a total 

loss by capture, and after proving 
a capture shew a re-capture, upon 
which proceedings were had in an 
admiralty court, he cannot recover 
without proving the proceedings 
in the admiralty court under seal, 
though he only claim the amount 
of the loss sustained by the sal¬ 
vage, proceedings and sale. Thel- 
lusson and Others v. Shedden, T. 
46 G. 3 2 N. R. 228 

36. The judgment book is no evidence 
of the judgment entered therein, 
though the record has not been 
made up, and though the person 
interested in proving the judgment 
be no party to the action. Ayrey 
v. Davenport, T. 47 G . 3. 

2 N. R. 474 

37. If a ship warranted neutral be 

condemned as prize by a French 
Court ot Admiralty, and a Court 
of appeal afterwards reverse such 
sentence, but refuse to give damages 
or costson account of the muster roll 
not expressing the place of nativity 
of the crew according to an ordi¬ 
nance of France, and it be proved 
that the ship was otherwise pro¬ 
perly documented as a neutral, the • 
assured may recover for the de¬ 
tention notwithstanding such refu¬ 
sal of the Court of appeal to allow 
damages or costs. Siffken v. Life, 
T. 47 G. 3. 2 N. R. 484 

III. Of Stamps. 

1. If at the bottom of an unstamped 
draft (not within the exception of 
the 23 G. 3. c. 49. s. 4.) there be 
an acknowledgment of the drawee, 
R r ,that 
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that a third person pfid it for him, 
that acknowledgment cannot be re¬ 
ceived in evidence ; because if re¬ 
ceived, it would give effect to the 
draft. Castlemanv. Ray,E. 41 £7.3. 

2 B. & P. page 383 

2. If a parol warranty and agreement 
to assign be reduced into writing, 
but not stamped, and the assign¬ 
ment be afterwards legally exe¬ 
cuted, the warranty cannot be 
proved by parol. Hodges v. Drake - 
ford, E. 45 G. 3. 1 N. R. 270 

EXCHANGE, 

Sea Bills of Exchange and Pro¬ 
missory Notes, No. 17. 

EXCHEQUER BILLS, 

See Embezzlement. 

EXCHEQUER CHAMBER, 
COURT OF, 

Sea Interest ov Money, No. 2.4, 5. 

1. The Court of Exchequer Chamber 
will allow interest to a Defendant 
in error under 3 II. 7. c. 10. on a 
judgment of non pros , as well as on 
a judgment of affirmance. Sykes v. 
Harrison in Error , E. 37 G. 3. 

1 B. & P. 29 

2 . For the future the interest allowed 
will be 51. per cent, instead of 41. 

ibid. 30 

'3. Where judgment for the Defend¬ 
ant on a special verdict is reversed 
in the Exchequer Chamber that 
Court on motion will give a final 
judgment for the Plaintiff. Denn 
ex dem. Mellor v. Moore in Error, 
j E. 37 G. 3. 1 B.& P. 30 

EXCISE, 

See Bills of Exchange and Pro- 

* missory Notes, No. 12. Habeas 
Corfus, No. 2. 

1. An Excise officer seizing soap in the 
execution of his office at any dis¬ 


tance from the sea, is within the 
protection of 24 G. 3. Sess. 2. c. 47. 
s. 15. The King. v. Brady and 
others , M. 38 G. 3. 

1 B. Sf P.page 187 

2. Nor need he have a warrant to 
seize the soap in. transitu, if liable 
to forfeiture. ibid. ibid. 

EXECUTION, 

See Attorney, No. 3, 4. Bail, ii. 
21. Baron and Feme, No. 9. 
Executor and Administrator, 
No. 1. Judgment. Partners, 
No. 4, 5. Practice, vi. x. 3. 
Prisoner, No. 1,2, 3.7. 9. Tres¬ 
pass, No. 2, 3. Venditioni Ex¬ 
ponas. 

1. An attachment for non-payment of 
money is an execution. The King 
v. Davis , One , &c. M. 39 G. 3. 

1 B. % P. 336 

2. Where the defendant suffers judg¬ 

ment by default in an action of debt 
on simple contract, the Plaintiff is 
not entitled to levy the expences 
of the execution; notwithstanding 
those expences, together with the 
debt and costs of the action, do'not 
exceed the sum confessed upon re¬ 
cord. Thornton v. Merredetc , E. 
43 G. 3. 3 B.Sf P. 362 

3. An equitable interest cannot be 

taken in execution. MetcalJ and 
Another v. Scholey and Another , 
T. 47 G . 3. 2 N. R. 461 

EXECUTOR AND ADMINIS¬ 
TRATOR, 

See Affidavit to hold to Bail, 
No. 14. 24, 25. Assumpsit, 
No. 1 . Bail, iii. 1 . Costs, ii. 
Pleading, i. 3. ii. 5, 6. v. 6. 

1. If an executrix use the goods of her 
testator as her own, and afterwards 

marry, 
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marry, and then treat them as the 
goods of her husband, she shall not 
be allowed to object to their being 
taken in execution for her hus- 
band’s debt. Quick et Ux. v. Sir 
William Staines, Knt. Sheriff,T. 
38 G. 3. 1 B. Sf P.page 293 

2. An outstanding judgment against a 
testator or intestate not docketted 
According to the directions of the 
4 Sf 5 Will. Sf Mary, c. 20. cannot 
be pleaded by an executor or ad- 

„ ministrator to an action on simple 
contract. Steel v. Rorke Admi¬ 
nistratrix, T. 38 G. 3. 

1JJ. SfP . 307 

3. The administratrix of an executor 
cannot sue for the double value of 
lands held over after a notice to 
quit under a demise from the tes¬ 
tator contrary to the 4 Geo. 2. c. 
28. without taking out administra¬ 
tion de bonis non. Tingrey , Wi¬ 
dow, v. Brown, T. 38 G. 3. 

1 B. Sf P. 310 

4. Even though the tenant has at¬ 
torned to her. ibid. ibid. 

A. Qu. Whether an executor can main¬ 
tain trespass for trees cut down in 
the lifetime of his testator ? Wil¬ 
liams , Executor, v. Breedon, M. 
‘39 G. 3. 1 B. Sf P. 329 

f>. If the obligee in a joint and seve¬ 
ral bond make one of two obligors 
his executor with others, the action 
on the bond is discharged as to 
both obligors. Cheetham v. Ward, 
H. 37 G. 3. IB. Sf P. 630 

7. The authority of an administrator 
appointed according to the provi- 
sionutf 38 Geo. 3. c. 87. during 
the absence of an executor from 
this country, does not become ac¬ 
tually void uppn the death of such 


executor, but only voidable. Tayn~ 
ton v. Hannay, H. 42 Geo . 3. 

SB. Sf P.page 28 
8. Debt does not lie against an ad¬ 
ministrator upon a simple contract 
of his intestate. Barry v. Robinson 9 
T. 45 G. 3. 1 N. R. 293 

EXTINGUISHMENT, 

See Executor and Administrator, 
No. 4. Way, Right of, No. 1. 

EXTORTION, 

See Bond, No. 4, 5, 6. Evidence, 
ii. 27. 

If by abuse of the process of one of 
the Courts at Westminster, a she¬ 
riff’s officer extort a promissory 
note •from a suitor, and then de¬ 
clare upon that note in another of 
the Courts at Westminster, the lat¬ 
ter Court cannot interfere sum¬ 
marily to punish the officer under 
the 32 Geo. 2. c. 28. s. 11. Ex 
parte Evan Evans, JT. 40 Geo. 3. 

2 B.SfP. 88 


P. 

FACTOR, 

See Biles of Exchange, No. 3. 
Consignment. Lien, No. 9. 
Money had and received, No. 1. 
Partners, No. 1,2. 

FALSE CHARACTER, 

See Action on the Case, No. 5 . 7, 
Defamation, No. 2. 

FALSE RETURN, 

See Escape, No. 3. 

FELONY, 


Rr 2 
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FELONY, 

See Burglary. Embezzlement. 
Evidence, i. 2. ii. 30. 34. For¬ 
gery. Indictment. Larceny. 
Post Office. 

FEME COVERT, 

See Bail, i. 2. Baron and Feme. 

Fine, No. 7. Power. 

FILAZER, 

See Bail, i. 22. ii. 7, 8. 
FINE, 

See Actions Personal. Affida¬ 
vit, No. 4. Amendment, No. 8. 
Common Recovery, No. 4. De¬ 
vise, ii. 8. iii. 4. Dower. 

1. No fine which appears to have 

been acknowledged more than 12 
mpnths, can pass the king’s silver 
office, without a rule of Court or 
Judge’s order. Reg. Gen. E. 36 
G. 3. 1 B.Sf P.page 530 

2. In such case, if the conusors be 

living, an affidavit must be made 
thereof. ibid. ibid. 

3. If dead, the affidavit must state 
the time of their death, ibid. ibid. 

4 . And the application for a rule or 

order that the fine may pass the 
king’s silver office shall be made 
to the Court on motion, if in 
term time, if in vacation to a Judge 
at chambers; and the rule or or¬ 
der must be filed with the praecipe 
and concord at the king’s silver 
office. ibid. ibid. 

0. The Court refused to amend a fine 
passed two years back, by altering 
’ the surnames of the Deforciants, 
though it was sworn that a wrong 


> name had been inserted by mistake. 
Ex parte Motley et Ux. T. 41 
Geo. 3. 2 B. Sf P. page 455 

6. If under a dedimus potestatem to 
take the acknowledgment of nine 
persons to a fine, the commission¬ 
ers take the acknowledgment of 
six on one piece of parchment, and 
of three on another, the Court will 
not allow the fine to pass. Batch 
v. Pkelps, E . 43 Geo. 3. 

3 B.S^ P. 366 

7. Where the estate of a married wo¬ 

man has been regularly sold with 
the consent of her husband, the 
conveyance executed by him, and 
the purchase-money paid, the Court 
of C. B. will not prevent the wife 
from levying a fine because her 
husband has since become non 
compos. Stead v. Izard , T. 45 
Geo. 3. 1 N. R. 312 

FINES, 

See Copyiiold, No. 2. 

FISHERY, 

See Sea-Siiore. 

FOREIGN LAWS. 

If a Defendant be held to bail in this 
country on an instrument entered 
into in France , by which instru¬ 
ment his property only, and not 
his person, was, according to the 
law of France , made liable, the 
Court on motion will discharge 
him on his entering a common ap¬ 
pearance. Melon v. The Duke de 
Fityames, M. 38 G. 3. 

1 B.SfP. 138 

FOREIGNER, 

See Costs, iii. 1, 2. 

FORE. 
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FORESTALLING. 

Declaration stated that U. S. being 
possessed of land, on which hops 
were growing, agreed to sell to F. 
IV ., all the hops then growing on the 
said land at 10/. per cat. to be paid 
by jF. IV. to //. S., to be delivered 
in pockets by the said IT. S. to F. 
W. at Whit stable in Kent; that in 
consideration that F. W. undertook 
to accept and pay for the hops, H. 
S. promised to deliver them at the 
place and manner aforesaid in a 
reasonable time next after they 
should be picked and gathered; 
that the hops were picked and ga¬ 
thered, and amounted to 2 cm/., and 
although a reasonable time for de¬ 
livery had elapsed,- and although 
said F. W. was during that time 
and afterwards ready and willing 
to accept and pay for the hops at the 
rate and in manner, &c. yet H. S. 
had not delivered them. Held, 
that the sale of hops growing ou the 
land was not illegal, it not being 
averred that they were bought to 
sell again. Bristozo' and Others , 
Executors Sfc. v. Waddington and 
Others , in Error, M. 47 G . 3. 

2 N. R. page 355 

FORFEITURE, 

See Covenant, No. 9. Eject¬ 
ment, No. 7. Seaman's Wages, 
No. 1. 6, 7. 

FORGERY, 

See Evidence, i. 2. ii. 30. 34. 

Practice, iv. 6. 

If A . deliver to B. a forged bank 
note to be put off by the latter, this 
is a “ disposing of and putting 


away" by A. within the 15, G. 2. 
c. 13. s. 11. The King*. Palmer, 
T. 44 G. 3. 1 N. R .page 96 

FRANKING. 

A Roman Catholic peer is not en~ 
titled to frank. Lord Petre v. 
Lord Auckland, E. 40 G. 3. 

2 B.&P. 139 

m FRAUD, 

See Assignment. Bankrupt, iff. 
7. 9. Deceit. Frauds, Sta¬ 
tute of. Payment of Money 
into Court, No. 4. Pleading, 
iii. 1. Title. 

FRAUDS, STATUTE OF, 

See Acti on on the Case, No. 7. 

1. On a motion for a new trial by a 

Defendant, in an action against him 
for goods delivered to the use of a 
third person, on his undertaking to 
see the Plaintiff paid, the Court 
will take into consideration, not 
only the expressions used, but the 
particular situation of the Defend¬ 
ant at the time of his undertaking, 
and the amount of the sum for 
which he will thereby be made li¬ 
able. Keate v. Temple, M. 38 
G. 3. 1B.&P,158 

2. A sale of lands, though by auction, 

is within the statute of frauds, and 
therefore no action can be main¬ 
tained upon it without a memoran¬ 
dum in writing. Walker v. Consta¬ 
ble, T. 38 G. 3. 1 B. & F. 306 

3. If A. agree with B. to let him land 
rent free, on condition that A. shall 
have a moiety of the two succeeding 
crops, the agreement need not be in 

writing 
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Writing under the statute of frauds^ 
Semb. Poulter v. Killingbeck , E. 
39 G. 3. 1 B.& P. page 397 

4. A bill of parcels in which the Ten- 
dor’s name is printed, delivered to 
the vendee at the time of an order 
given for the future delivery of 
goods, seems to be a sufficient me¬ 
morandum of a contract within the 
statute of frauds. Saunderson v. 
Jackson , T. 40 G. 3^* 

2 %. Sf P. 238 

5. At all events a subsequent letter, 
written aud signed by the vendor, 
referring to the order, may be con¬ 
nected with the bill of parcels so as 
to take the case out of the statute. 

ibid. ibid. 

I 

0. A. having sent to B. a bale of 
sponge under a verbal order from 
the latter, for which he charged 
Hr. per pound: B. returned it, 
and at the same time wrote a letter 
to A. stating that he had examined 
the sponge, and finding that it was 
not worth more than 6r. per pound, 
he had sent it. back. Held, that 
this letter did not amount to such 
an acceptance of the goods as 
would take the case out of the sta¬ 
tute of frauds. Kent v. Hus kins on , 
M. 43 G. 3. 3 B.& P. 233 

7. A. being insolvent, a verbal agree¬ 
ment was entered into between se¬ 
veral of his creditors and Z?., 
whereby B. agreed to pay the cre¬ 
ditors lOr. in the pound in satis¬ 
faction of their debt, which they 
,, agreed to accept, and to assign 
their debts to B. Held that this 
agreement was not within the sta¬ 
tute of frauds, not being a collate¬ 
ral promise to pay the debt of ano¬ 
ther, but an original contract to 


purchase the debts. Ansley 
Mar den, M. 45 G. 3. 

1 N. R. page 124 

8. A note or memorandum in writing 
of a contract for the sale of goods 
signed by the seller only, is not a 
sufficient memorandum within the 
meaning of the statute of frauds. 
Champion, } v. Plummer , J5. 45 

G. 3. 1 N. R. 252 

FRAUDULENT CONVEYANCE. 

The goods of A. being taken in ex¬ 
ecution and put up to sale, B. be¬ 
came the purchaser, and took a bill 
of sale of the sheriff, but permitted 
A. to continue in possession; A. 
then executed another bill of sale 
of the same goods to C. a creditor, 
under which the latter took posses¬ 
sion ; whereupon B. brought an 
action against C. for the goods. 
Held, that the tir»t bill of sale was 
valid, and that B. was therefore 
entitled to recover. Kidd v. Rais- 
linson , II. 40 G. 3. 

2 B.Sf P. 59 
FREIGHT, 

See Agreement, No. 4, 5. Insu¬ 
rance, ii. 14. 16. iii. 5. Plead¬ 
ing, iv. 7. v. 28. 

1. A ship bound for London , after . 

- taking in her cargo, but before 
breaking ground, was cut out of 
her port of lading in Jamaica by a 
French privateer, but'was after¬ 
wards recaptured and carried into 
another port in the same island, 
where the cargo was sold by order 
of the Court of Admiralty for the 
benefit of the freighters: held, 
that the owners of the ship were 

not 
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not entitled to any part of the 
freight. Curling v. Long , H. 37 
G. 3. 1 B. Sf P. page 634 

2. Though by the usage of the trade, 

the ship was loaded at the cxpence 
of the owners. ibid. ibid. 

3. For freight commences from 
breaking ground. ibid. ibid. 


G. 

GAMING. 

The 9 Ann. c. 14. which avoids all 
securities for goods or money lent 
at unlawful games, and gives the 
loser a power to recover back the 
same, within three months, does 
not make the contract void,* but 
voidable only, and therefore the 
loser cannot recover them after 
three months, though the winner 
can shew no title to them except 
what arises from having won them 
at play. Vaughan v. WhUcOmb , 
E. 47 G. 3. 2 N. R. 413 

GAOLER, 

See Habeas Corpus, No. 1, 2. 

Insolvent, 16. 

GAVELKIND. 

1. A rectory in Kent , formerly be¬ 

longing to one of the dissolved mo¬ 
nasteries, having been granted by 
Hen. 8. to a layman to be holden 
in fee by knights' service in capite; 
held, that the lands were descendi¬ 
ble according to the custom of Ga¬ 
velkind. Doe d. Lushington v. 
Bishop of Llandaff and Others , T. 
47 G. 3. 2 N. R. 491 

2. But the tithes according to the 

common law. ibid. ibid. 


GOODS SOLD AND DELI¬ 
VERED, 

See Consignor and Consigns!. 
Payment or Monet into 
Court, No. 6. 

1. If goods be bought to be paid for 
by a bill at two months, and the 
vendor accordingly draw upon the 
vendee for'the value, who refuses 
to accept. Semb. that the vendee 
cannot be sued in an action for 
goods sold and delivered, but upon 
the special contract only. Dutton 
v. Solomons on, M. 44 G. 3. 

3 B. Sf P.page 582 

2. But certainly he cannot be sued 
in that form of action till after the 
expiration of the two months. 

ibid. ibid. 

3. If goods be sold at two months’ 

credit to be paid for by a bill at 12 
months, and the goods be not paid 
for at the expiration of the 14 
months, the vendor may recover in 
an action for goods sold and de¬ 
livered. Brook v. White, T. 45 
G. 3. 1 N. R. 330 

GRANT, 

See Copyhold, No. 1. 

A. granted to B. his heirs and as¬ 
signs, occupiers of certain houses 
abutting on a piece of land about 
11 feet wide, which divided those 
houses from a house then belong¬ 
ing to A ., the right of using the 
said piece of land as a foot or car¬ 
riage way; and gave him (< all 
other liberties, powers and au¬ 
thorities, incident or appurtenant, 
needful or necessary, to the use, 
occupation, or enjoyment of the 
said road, way, or passage :** held, 
that under these words B. had a 

* right 
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right to pat down a flag-stone in 
this piece of land in front of a 
door opened by him ont of his 
house into this piece of land. Ger - 
rardt Assignee, Sfc. v. Cooke , H. 
46 G. 3. 2 N. R. page 109 

GREENWICH HOSPITAL, 

See Seaman’s Wages, No. 2, 3. 5. 

GUARANTY, 

See Pleading, ▼. 29. 

1* If A, become bound to B. for the 
honesty of C. who embezzles mo¬ 
ney, B. may maintain an action 
on the guaranty, though three 
years hare elapsed without any 
notice haring been giren of*the em¬ 
bezzlement by B. Peel r. Tat - 
Jock , E. 39 G. 3. 1 B. Sf P. 419 

2. At least if A. was acquainted with 

the circumstances from any other 
quarter, and B. does not appear to 
hare concealed it from him indus¬ 
triously. ibid. ibid. 

3. A . will not be discharged from his 
, guaranty though B. appear to hare 
giren credit to C . for the amount of 
the sum embezzled. ibid. ibid. 

GUARDIAN, 

See Bastard. 


H 

HABEAS CORPUS, 

See Bastard. Evidence, ii. 25, 26. 
; «■ Lunatic, No. 3. 

1. Service of a demand of a copy of 
the commitment on the turnkey of 


a prison, is not sufficient to snp^- 
port an action against the gaoler 
for the penalty incurred by him 
under the habeas corpus act for 
not delivering the copy to the pri¬ 
soner, within due time after de¬ 
mand made, if the gaoler himself 
were within the prison. Huntley 
r. Luscombe , M. 42 G. 3. 

2 B. P. page 530 

2. Qu. Whether a commitment in 
execution for a penalty on convic¬ 
tion before a magistrate for an of¬ 
fence against the excise laws be a 
commitment for u a criminal mat¬ 
ter,” within the provisions of the 
habeas corpus act, so as to entitle a 
prisoner to an action against the 
gaoler for not delivering a copy of 
the commitment within a certain 
time after demand made. 

ibid, ibid . 

3. The Court of C. B. will not grant 
a habeas corpus to bring up a pri¬ 
soner in custody upon a criminal 
matter, in order to have him charg¬ 
ed with a declaration in a civil ac¬ 
tion. Walsh r. Davies , T. 46 G. 3. 

2 N. R. 245 

HERIOT, 

See Custom, No. 1. Evidence, 
ii. 9, 10. Pleading, lit. 7. 

HIGHWAYS, 

See Replevin, No. 6» 

HOLLAND, 

See Bail, i. 1. 

HOPS, 

See Bills of Exchange and Pro¬ 
missory Notes, No. 11. Fore¬ 
stalling. 
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stalling. Money had and re¬ 
ceived, No. 5. Pleading, v. 38. 
Stamps, No. 5. Tithes, No. 4. 

HORSE-RACE, 

See Variance, No. 9. Wager. 

HOUSE-TAX, 

See Taxes. 

HUSBAND AND WIFE, 

See Baron and Feme. 


I. 


ILLEGAL CONTRACT, 

See Arbitration, No. 9. Bills 
of Exchange and Promissory 
Notes, No. 11. Money had 
and received, No. 1, 2, 3. 5. 7. 
Treating. 

1. Plaintiff was employed to wash 
clothes for Defendant, who was a 
prostitute, knowing her to be such: 
held, that the use, however im¬ 
moral, to which the clothes might 
be applied, could not bar Plaintiff 
of an action for work and labour. 
Lloyd v. Johnson , M. 39 G. 3. 

1 B. Sf P.page 340 

2. But to an action for the use and 
occupation of a lodging, proof 
that the lodging was let to the 
Defendant for the purposes of 
prostitution, with knowledge on 
the part of the Plaintiff of that 
fact, is a sufficient bar. Crisp v. 
Churchill , E. 34 G. 3. 

cited page 340 

3. To debt on bond, Defendant 
pleaded that the bond was given 


to secure payment of the price of 
goods agreed to be sold and deli¬ 
vered in London by Plaintiff to 
Defendant, to be by the latter 
shipped for Osternly and from 
thence re-shipped for the East In - 
dies, and there trafficked with clan¬ 
destinely : held a sufficient bar to 
the action, the case being within 
7 G. 1. c. 21. which avoids all con¬ 
tracts for supplying cargoes to fo¬ 
reign ships in such a trade. Lights 
foot v. Tenant , M. 37 G. 3. 

1 B. Sf P.page 551 

4. Money paid by one of two part¬ 
ners for the other, on account of 
losses incurred by them on part¬ 
nership insurances, caunot be re¬ 
covered in an action brought by 
him against the other partner. 
Aubcrt v. Maze , //. 41 G. 3. 

2 B.SfP. 371 

5. And if this, with other causes of 

dispute between the two, be re¬ 
ferred to an arbitrator who awards 
a sum due from one to the other, 
the Court will set aside that part 
of the award. ibid, ibid • 

ILLEGAL TRADE, 

See Bankrupt, i. 2. Illegal Con¬ 
tract, No. 3. Insurance, i. 14. 
ii. 6. 20. iv. 2. Larceny. Prize, 
No. 1. 

IMPARLANCE, 

See Aid Prayer, No. 2. Practice, 
v. 11, 12. 

IMPRISONMENT, 

See Arrest, No. 2. 


INCLO- 
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INCLOSURE ACT, 

See Bond, No. 4, 5, 6. 

If an act of parliament for inclosing 
and allotting the common and waste 
lands of a parish through which a 
navigable river flows, empower 
commissioners to set out such pub¬ 
lic and private roads and ways as 
they should think necessary, and 
direct that all roads and ways not 
so set out shall be deemed part of 
the lands to be allotted, an ancient 
towing path on the bank of the 
river, though not set out by the 
commissioners, still subsists, for it 
is not within their jurisdiction. 
Simpson v. Scales , T. 41 G. 3. 

2 B. P. page 496 

INCORPORATION, 

See Condition, No. 3. 

indebitatus assumpsit, 

See Baron and Feme, No. 13. 
Pleading, i. 1. v. 33. 36. Sal¬ 
vage. 

INDEMNITY, 

See Bond, No. 4. Pleading, iii. 9. 

INDEMNITY BOND, 

See Condition, No. 3. Release, 
No. 1. 

INDIA, 

See East India Company, No. 1. 
Insurance, i. 14. Subject, No. 
1, 2. Trade, No. 1, 2. 

A. captain of an East India country 
trader, contracts in India with B. 
for a crew according to the custom 
of the country; A. arrives in Eng¬ 
land with the crew, and then 


makes a voyage with them to th# 
West Indies » and baek again ; 
whereupon part of the crew bring 
enaction for wages due on the West 
India voyage: held on motion for 
a mandamus to examine witnesses 
in the East Indies that the cause of 
action did not arise in the East In¬ 
dies within the 13 Geo. 3. c. 63. 
s. 44. Francisco v. Gilmore , M. 
38 Geo. 3. 1 B.Sf P. page 177 

INDICTMENT, 

See Burglary. Certiorari. Em¬ 
bezzlement. Evidence, i. 2. ii. 
30.34. F ougery. Practice, vii. 2. 

1. In an indictment on the 37 G. 3. 

c. 70. it is sufficient to charge an 
endeavour to seduce a soldier from 
his allegiance, and to incite him to 
mutiny, &c. without specifying the 
means employed. The Kingy. Ful¬ 
ler , M. 38 G. 3. 1 B. Sf P. 180 

2. Upon a charge that A. endeavour¬ 
ed to incite B. being a soldier, to 
mutiny, knowledge of B .’s being a 
soldier is implied. ibid. ibid. 

3. And the word u advisedly,” if 

used in such a case, is equivalent 
to scienter . ibid. ibid. 

4. It seems that if one endeavour 

comprise two separate offences, a 
count in an indictment charging 
that endeavour may contain those 
two offences. ibid. ibid. 

5. In an indictment on the 15 Geo. 2. 
c. 28. s. 3. it is not necessary to 
aver that the Defendant is a com¬ 
mon utterer of false money. The 
King v. Smith , E. 40 Geo. 3.^ 

2 B.Sf IV127 

6. In an indictment on the 39 Geo. 3. 
c. 85. against a servant for embez¬ 
zling 
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tiling money received on his mas¬ 
ter’s account, it is not sufficient to 
follow the words of the statute, 
but there must be a positive allega¬ 
tion, thaft the money was the pro¬ 
perty of the master, as in the case 
of larceny. The King v. M i Gre- 
gor, II. 42 G. 8. 

3 B. Sf P. page 106 

7. If a servant receive mojtiey for his 
master in the county of A ., and 
being called upon to account for 
it in the county of B., there deny 
the receipt of it, he may be indict¬ 
ed for the embezzlement in the 
latter county. The King v. Tay¬ 
lor y Old Bailey Sessions after M. 
44 G. 3. 3 B. Sf P. 596 

INFANT, 

See Bail, i. 14. Bastard, Trus¬ 
tee, No. 1, 2. 

INFORMATION, 

See Evidence, ii. 18. 

♦ INFORMER, 

* See Attorney, No. 5. 

INQUIRY, WRIT OF, 

See Bail, ii. 6. Practice, iv. 

At the execution of a writ of inquiry 
after judgment on demurrer, it is 
not competent to the Defendant 
to controvert any thing but the 
amount of the sum in demand. 
De Gaillon v. V. H. L? Aigle , II. 
39 Geo. 3. 1 B. Sf P. 368 


INSOLVENT, 

See Frauds, Statute of, No. 7. 
Judgment, No. 1. Prisoner. 

1. A prisoner in execution in an ac¬ 
tion in the Tholsey Court at 6m* 
tol, haring been moved by habeas 
corpus to the Fleet , was discharged 
under the Lord’s Act, by the Court 
of Common Pleas. Haskins v. 
Morris , M. 38 G. 3. 

1 B. Sf P. page 92 

2. An order for the discharge of an 

insolvent under the Lord's Act, 
s. 16. cannot be made by a Judge 
in term time, though summonses 
were taken out in vacation, and 
the order only delayed till the be¬ 
ginning of term by an irregularity 
in the affidavit. ibid. ibid. 

3. If a prisoner brought up to be dis¬ 

charged under s . 16. of the Lord’s 
Act deliver in a false schedule and 
be remanded, the Court will not at 
the instance of a creditor order him 
to be brought up a second time for 
the purpose of amending his sche¬ 
dule, and assigning over that pro¬ 
perty which he had before con¬ 
cealed. Hutchins v. Heslceth , M. 
38 Geo. 3. 1 B. Sf P. 143 

4. Even though the prisoner consent, 

ibid. ibid. 

5. A note for securing the weekly 
allowance to a prisoner under the 
Lord’s Act need hot be stamped. 
Bozering v. Edgar , E. 38 Geo. 3. 

1 B. Sf P. 270 

6. Such a note cannot be signed by 
the creditor’s attorney if his client 
be dead. The King v. Davis , 
One, &c. M. 39 G. 3. 

1 B. Sf. P. 336 

7. It 
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7. It is no objection to a prisoner 

being dischaiged under the Lord’s 
Act that his creditor is dead. The 
King v. Davis, One , Sfc. M. 39 
G. 3. 1 B. 6f P. page 336 

8. An attorney in custody on an at¬ 
tachment for not paying over 
money received by him in the 
course of a suit, may be discharged 
under the Lord’s Act. ibid• ibid. 

9 . The Court cannot under the words 
of the 37 Geo . 3. c. 85. s. 2. mo¬ 
derate the sum to be paid to a pri¬ 
soner on his being lemanded, but 
a note must be signed for the full 
sum directed by that act. ib. ib. 

10. A prisoner who is taken in exe¬ 

cution for more than 300/., and 
afterwards reduces his debt below 
that sum, is not entitled to be dis¬ 
charged under the Lord’s Act in 
the next term after he has so re¬ 
duced his debt, unless it be also 
the next term after he was taken 
in execution. Ex parte Hubbard , 
E. 39 Geo. 3. 1 B. 8> P. 423 

11. The Court of Chancery having 
refused to discharge a prisoner in 
custody for not putting in an an¬ 
swer unless on payment of the 
fees, he applied to C. B. to be dis¬ 
charged under the insolvent act, 
34 Geo. 3. c. 69., but was refused, 
his contempt not consisting in the 
non-paymeut of money. Ex parte 
Benjamin Lawrence, E. 36 Geo. 3. 

1 B. Sf P. 477 

12. If a note for payment of the al¬ 
lowance to a prisoner under the 
Lord’s Act be dat-d on a Satur¬ 
day and delivered on a Monday , 
and contain a general promise to 
pay the allowance weekly, the 
prisoner is entitled to be discharged. 


Constantine v. Pugh, T. 42 G. 3. 

3 B. Sf P.page 184 

13. Qu. Whether such a note ought 

not to contain an express promise 
to pay the allowance on a Monday, 
although it be dated on that day of 
the week. ibid. ibid. 

14. The profits of an ecclesiastical be¬ 

nefice do not pass to the assignees 
under ail insolvent act, though in¬ 
cluded in (he schedule of the insol¬ 
vent. Arbuckle v. Cowtan, II. 
43 Geo. 3. 3 B. Sf P. 321 

15. An insolvent discharged under 
the 41 Geo. 3. c. 70. cannot be 
holden to bail on a bill drawn atid 
indorsed over by him previous to 
the 1st of March 1803, though not 
due till after that period. Sharpe 
v. Iff grave, E. 43 G. 3. 

3 B.SfP. 394 

16. Payment of the weekly allowance 
to a prisoner under the Lord’s Act, 
to the person who opens the doors 
of the prison, is a sufficient pay¬ 
ment to the prisoner within the 
meaning of the act. Parsons v. 
Solomon , M. 45 G. 3. 1 N. R. 111 

17. If a note for the weekly allowance 

to a prisoner in execution at the 
suit of a corporation, be sealed with 
the corporation seal, it is a sufficient 
compliance with the Lord’s Act, 
which requires it to be signed with 
the name or mark of the Plaintiff. 
Doe d. Cutler*s Company v. Hogg, 
T. 45 G. 3. 1 N. R. 306 

18. The Court of C. B. allowed a 
prisoner to be brought up under 
the Lord’s Act, notwithstanding, 
the body of the notice contained 
the words u King’s Bench” in¬ 
stead of c< Common Pleas,” the 
title having been properly alter¬ 
ed 
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ed from King’s Bench to Com¬ 
mon Pleas, and there not being 
a sufficient time to give a fresh no¬ 
tice. Knight v. Fowler, M. 46 G. 
3. 2 N. R. page 67 

19. Insolvents shall be brought up in 
Term on the days appointed for the 
London sittings, and on Saturdays 
only. Reg. Gen. M. 46 G. 3. 

2 N. It. 96 

INSURANCE, 

See Costs, i. 7. East India Com¬ 
pany, No. 2. Evidence, i. 4. 
ii. 24. 27, 28,29. 35. 37. Illegal 
Contract, No. 4. Licence. Pay¬ 
ment of Money into Court, No. 
8. Pleading, iv. 11. v. 10, 11. 22. 

I. Of the Validity of the Insurance. 

II. Of the Effect of a valid Insurance. 

III. Of the Jets of the insured. 

IV. Return of Premium. 

I. Of the Validity of the Insurance. 

1. A. being indebted to B. without 
any order from him, consigns goods 
to C. tobeheld for B. and indorses 
the bill of lading to C. resolved that 
B. has an insurable interest in the 
goods so consigned. Ilill and ano¬ 
ther v. Secret an, M. 39 G. 3. 

lB.SfP. 315 

2. A. having consigned a cargo to II. 
and drawn bills on him to the 
amount of it in favour of C. 
his general agent, sends these 
bills, together with the bills of 
lading, to £. desiring him to trans¬ 
mit them to B. u that B. may have 
an opportunity of insuringhe al¬ 
so draws a bill for 3001. on C. 
which is accepted; B. refuses to 
take to the cargo or accept the 


bills drawn on him; C. then effects 
a policy in his own name, and in* 
forms A. thereof, who approves of 
his conduct; in an action by G. stat¬ 
ing himself in the first count to be 
the agent of A. and averring in¬ 
terest in him, and in the second 
averring interest in himself, held, 
first, that the policy was good with¬ 
in the 28 G. 3. c. 56. Wolff and 
others v. Horncastle, M. 39 G. 3. 

1 B. 6f P. page 316 

3. Secondly, that C. had an insura¬ 
ble interest to the amount of 300J. 

ibid. ibid. 

4. If the name of the broker effect¬ 

ing a policy of insurance be inserted 
in the ^policy as agent generally, 
without sayingfor whom, it is a suf¬ 
ficient compliance with the 28 G. 
3. c. 56. Bell and others v. Gil~ 
son, M. 39 G. 3. 1 B. fy P. 345 

5. So it is if his name be inserted in 

the policies though not as agent. 
Dc Vignier v. Szoanson, B. R. M. 
39 G. 3. 1 B. % P.346 n. 

6. Goods, the produce of Holland 
purchased in that country during 
hostilities between Great Britain 
and Holland, by a British agent 
resident there, and shipped for 
British subjects, were insured by 
them in this country: held that 
this was a legal insurance. Bell 
and others v. Gilson, M. 39 G. 3. 

\ B. Sf P. 345 

7. If A. and B. declare upon a policy 
of insurance, and aver that they 
were interested until and at the 
time of the loss, and it be proved 
that C., after the policy effected 
but before the loss, became a part¬ 
ner with A. and B. in the 
goods insured; it seems that 

the 
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the variance is not fatal, for the 
averment of interest relates to the 
time of making the policy. Per- 
chard r. IVhitmore , Guildhall Sit¬ 
tings after Mich, term 1786, coram 
Buller J. 2 B. & P. page 155. n. 

8. If a policy be effected on a fo¬ 
reign built ship British owned 
(which not being required to be 
registered may sail without con¬ 
voy,) it is not incumbent on the as¬ 
sured to communicate to the un¬ 
derwriter, at the time of making 
the policy the circumstance of her 
being foreign built. Longv. Duff , 

T. 40 G. 3. 2 B. & P. 209 

9. In a declaration ou a policy of 
insurance, the plaintiff averred 
that Messrs. H. at the*- time of 
effecting the policy, and at the 
time of the loss, were interested 
in the cargo, which was the sub¬ 
ject of the insurance e< to a large 
amount, to wit, to the amount of 

, all the money ever insured there¬ 
on at the trial it appeared that 
previous to effecting the policy 
Messrs. H. had admitted another 
mercantile house to a joint concern 
In the cargo insured: held that 
the averment was supported by the 
evidence. Page v. Fry, 7\ 40 
G. 3. 2 B. Sf P. 240 

10. The Commissioners appointed by 
the King under 35 G. 3. c. 80. for 
the care, sale and management of 
such ships and cargoes belonging 
to the subjects of the United Styles, 
as should be brought into the ports 
of this kingdom, were held to have 
an insurable interest in Dutch ships 
on their passage to this country, 
having been taken by a captain of a 


British man of war, under instruc¬ 
tions from the Admiralty to take 
all ships and cargoes belonging to 
the subjects of the United States , 
and to bring them into the ports of 
this kingdom to be detained provi¬ 
sionally. Lucena v. Craufurd , //• 
42 G. 3. 3 B. & P.page 75 

11. The opinions of the Judges deli¬ 

vered in Dom. Proc. upon eight 
questions arising out of the above 
cases, M. 47 G. 3. 2 N. R. 269 

12. Venire de novo awarded ; and 

verdict for Plaiutiffs below on the 
count which averred the interest in 
the Crown. 2 N.R. 329 («) 

13. If the owner of a ship warranted 
American be resident in Englandy 
though a native of America , the 
insurance is void. Tabbs v. Bende- 
lacky Guildhall Sittings after T. 
term 1801, coram Lord Kenyon. 

3 B. Sc P. 207 n. 

14. If a Swedish ship be insured at 

and from her loading port in the 
East Indies to Gottenburgh , and 
part of the cargo be laden in a Bri¬ 
tish port in the East Indies, the in¬ 
sured cannot recover, the voyage 
being in contravention of the na¬ 
vigation laws. Chalmers v. Belly 
II. 44 G. 3. 3 B. Sf P. 604 

15. Action on a policy on goods from 
Berderygge to Londony effected by 
the consignees on the 13th of Dec . 
without communicating a letter 
received by them the day before, 
but dated the 30tli of Nov. in¬ 
forming them that the Captain 
would sail the next day, and di¬ 
recting them, if he should not 
be arrived, to effect the insur¬ 
ance as low as possible ; held a 

material 


(a) The judgment given for the Plaintiffs in K. B. was affirmed in Dom. Proc. in 
Tftn. term, 48 Gto, 3. 
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material concealment though the 
ship did not in fact set sail till the 
24th of December. Willes v. Glu- 
ver, E. 44 G. 3. 1 N. R. page 14 

16. In effecting a policy on the 8th 
of January at Whitehaven, on a 
ship u at and from Barbudoes to 
Liverpool a broker’s letter was 
produced, stating that the ship in¬ 
sured was not coppered but a slow 
sailer; was expected to have sailed 
on the 28th of November; and 
that the Barton, a coppered vessel, 
and very fleet, which had sailed 
the 24th from Barbadoes y had ar¬ 
rived on the 5th January, but 
no notice was taken of the Agree¬ 
able, another coppered and fleet 
vessel, which sailed the 29th No¬ 
vember, having also arrived on the 
same day as the Barton. After 
verdict for the Plaintiff, the Court 
refused to grant a new trial on the 
ground of concealment. Little- 
dale v. Dixon, H. 45 G. 3. 

1N.R. 151 

17. An Insurance on the <e commis¬ 

sion privileges,” &c. of the Cap¬ 
tain of a ship in the African trade 
is legal. King v. Glover, T. 46 
G. 3. 2 N. R. 206 

II. Of the Effect of a valid Insurance. 

1. In an insurapee on a ship at and 
from Hull to Bilboa, warranted to 
depart from England with convoy, 
the voyage from Hull to Ports¬ 
mouth, where she meets with con¬ 
voy, and from thence to Bilboa, 
may be considered as distinct: 
and in case of a loss between the 
two latter places, an apportion¬ 
ment and return of premium may 


be demanded. Rothwell v. Cooke, 
M. 38 G. 3. 1 B.Sf P. page 172 

2. In a policy against fire from half 
a year to half a year, the assured 
agreed to pay the premium half 
yearly as long as the insurers 
should agree to accept the 9ame,” 
within fifteen days after the expfc 
ration of the former half year, 
and it was also stipulated that no 
insurance should take place till 
the premium was actually paid; a 
loss happened within fifteen days 
after the end of one half year, but 
before the premium for the next 
was paid: held that the insurers 
were not liable, though the as¬ 
sured tendered the premium before 
the erid of fifteen days, but after 
the loss. Tarlton v. Staniforth in 
Error , E. 36 G. 3. 

1 B. $ P. 471 

3. Policy on the Ceres, u at and from 
Oporto to Lynn, with liberty to 
touch at any ports on the coast of 
Portugal to join conyoy, particu¬ 
larly at Lisbon, at 12 guineas per 
cent, to return six pounds if she 
sail with convoy from the coast of 
Portugal and arrive the Ceres 
sailed from Oporto with a sloop 
and cutter appointed to protect 
the trade of that place to Lisbon, 
from whence it was to proceed with 
the Lisbon trade, under a larger 
convoy for England; in the way 
from Oporto to Lisbon the fleet 
was dispersed by a storm, and the 
Ceres, judging for the best, ran 
for England and arrived: held 
that the assured were intitled to 
a return of premium. Audtey 
v. Duff, II. 40 G. 3. 

, 2 B. 8f P. Ill 

4. So 



INDEX TO THE PRINCIPAL MATTERS. 


£92 

4 . So where the words were e< If she 
depart with convoy from Portugal 
and arrive.’* Everard v. Ilolling- 
worth, II- 40 G. 3. 

2 B. Sf P. page 111 .in notis. 

5. Insurance on goods from A. to B., 
“ until they should be there dis¬ 
charged and safely landed;” on 
their arrival at B. the merchant 
to whom the goods belonged em¬ 
ployed and paid a public lighter 
to. land them, and the goods being 
damaged in the lighter without 
negligence, the underwriters were 
held liable for the loss. Hurry v. 
The Royal Exchange Assurance 
Company , E. 41 G. 3. 

2 B. Sf P. 430 

5. P. Rucker v. London Assurance 
Company, Guildhall, Sth June 1784, 
coram Butter J. 2 B. Sf P. 432. n. 

6. Insurance on goods on board a 

Spanish ship from Nassau to Cam- 
peachy, to continue on the goods 
till discharged and safejy landed. 
The ship having a licence from the 
British governor at Nassau sailed 
from Campeachy, and having ar¬ 
rived off that port, made signals 
for launches to come out, into 
which the goods were put for the 
purpose of being run ashore. In 
this situation the goods were seized 
by two Spanish government brigs, 
it being contrary to the Spanish 
laws to import British goods into 
the Spanish main. It seems that 
the goods were protected by the po¬ 
licy while on board the launches, 
such being the usual method of car¬ 
rying on that trade. Matthie v. 
Potts, H. 42 G . 3. 3 B. Sf P. 23 

7. Held that the Dutch commissioners 
might recover for a loss by perils 


of the sea upon shipping insured as 
ante Div. I. No. 10. though the 
loss did not happen until after a 
proclamation had issued for general 
reprisals, against the Dutch. Lu- 
cena v. Craufiird, H. 42 G. 3. 
[But see Div. I. No. 10, 11.3 

3 B. Sf P. page 75 

8. An insurance effected in Great 

Britain on a French ship previous 
to the commencement of hostilities 
between Great Britain and France , 
does not cover a loss by British 
capture. Furtado v. Rodgers, T. 
42 G. 3. 3 B. Sf P. 191 

9. Queere. Whether if a ship be war¬ 
ranted American, the assured does 
thereby undertake that she shall 
be owned and navigated according 
to all the regulations of the Ame¬ 
rican navigation act? Baring v. 
Clagett, T. 42 G. 3. 3 B. Sf P. 201 

10. A partial loss onapolicy on goods, 
by reason of sea-damage is to be 
calculated by ascertaining the dif¬ 
ference between the respective 
gross proceeds of the same goods 
when found, and when damaged 
and not the net proceeds. Hurry 
v. The Royal Exchange Assurance 
Company, M. 43G. 3. 3 B.Sf P.3 08 

11. If a cargo of a perishable nature 
be insured from A. to B. with the 
usual memorandum, and in the 
course of the voyage information 
be received by the master that the 
port of B. is shut against the ships 
of his nation, in consequence of 
which the commander of the con¬ 
voy orders the ship to proceed to 
another port, and the cargo be 
sold there by order of the Vice- 
Admiralty Court for a very small 
sum of money, the assured cannot 

abandon 
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abandon as for a total loss. Had - 
kin son v. Robinson , E. 43 6r. 3. 

3 B. Sf P. page 388 

12. It seems that if the voyage be 

lost in consequence of the port of 
destination being shut against the 
ship insured, the assured cannot 
declare upon this as a loss within 
the policy. ibid, ibid . 

13. Policy on fruit from Cadiz to 
London , with the usual memoran¬ 
dum. In the course of the voyage 
the fruit was so much damaged by 
sea water that it became rotten and 
stunk, and on the ship’s arrival at 
au intermediate port, into which 
she was driven, the government 
of the place prohibited the land¬ 
ing of the cargo. The ship also 
being too much damaged to pro¬ 
ceed ou the voyage was sold, and 
the cargo necessarily thrown over¬ 
board : held that the assured were 
entitled to recover for a total loss. 
Duson v. Rowcrqft. T. 43 G. 3. 

3 B. Sf P. 47 

14. Policy on freight valued at 500/. 
on a voyage at and from Detnc- 
rara , Berbice , and the Windward 
and Leeward Islands, to London. 
The ship being at Dcmerara , an 
agreement was entered into by the 
master with a house there for a 
freight from Bcrbice to London , 
the cargo to be put on board at 
Berbice, and the ship to take a 
cargo of bricks and planks from 
Demerara to Bcrbice , and deliver 
them there; while proceeding 
from Demerara to Berbice with 
the bricks and planks on board, 
she met with an- accident, and in 
consequence never earned her 

VOL. II. 


freight: held that it was not a loss 
within the policy. Sellar v. M ( Vim 
cur) E. 44 6r. 3. 1 N. R. page 23 

15. Policy on goods on board a par¬ 
ticular ship from A. to &., “ against 
sea risk, and lire onlyin the 
course of the voyage from A. to B. 
the ship was carried out of the 
course of the voyage by a King’s 
ship, but being afterwards released, 
she proceeded on the voyage in¬ 
sured, and while so proceeding, 
the goods insured sustained sea 
damage: held that the underwriters 
were liable for this loss. Scott v. 
Thompson , H. 45 G. 3. 

1 N. R. 181 

16. Policy on the freight of the ship 
Stranger , at and from London to 
Jamaica with liberty to touch at 
Madeira , and discharge and take 
goods on board there, the Plain¬ 
tiffs had agreed by charter-party 
that the ship should take iu goods 
at London , and proceed to Ma¬ 
deira, and there deliver such part 
of the goods shipped at London , 
as their agent should direct, and 
receive on board wine and proceed 
to Jamaica , and there deliver; and 
the freighter agreed to pay 135/. 
in full for freight during the whole 
voyage from London to Madeira ,, 
and from thence to Jamaica; such 
freight to be paid in Madeira „ on 
delivery of the goods shipped at 
London for that place, by Mo- * 
deira wine at 40/. per pipe, to be 
carried in the said ship to Jamaica 
free of freight; the ship arrived 
at Madeira and delivered all her 
London cargo, except 33 casks of 
coals, which the captain kept on 

S s board 
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board to stiffen the ship; haring 
received part of his cargo for Ja¬ 
maica, but not the wine to be paid 
for freight, a gale of wind arising, 
the captain was obliged to cut the 
cables, and run out to sea, where 
he was captured: held that the 
Plaintiff was entitled to recover 
for a total loss. Atty v. Undo , 
E. 45 G. 3. 1 N. R. page 236 

17. Rice is not corn within the mean, 

ing of the memorandum of a po¬ 
licy of insurance. Scott v. hour- 
dillon, T. 46 G. 3. 2 N. R. 213 

18. In moving a ship from one part 
of an harbour to another it became 
necessary to send two of the crew 
on shore to make fast a new line 
and cast off the rope by which the 
ship was made fast; those two 
men being immediately impressed 
and carried away, and not being 
allowed by the press-gang to cast 
off the rope in question, the ship 
in consequence thereof went 
ashore: held a loss by perils of 
the sea within the policy. Hodg¬ 
son v. Malcolm , M. 47 G. 3. 

2 N. R. 336 

19. If a ship, in order to escape from 

a privateer, carry an unusual press 
of sail, and succeed in getting away, 
but sustain damage in so doing, 
this is a particular, not a general 
average. Covington ▼. Roberts , 
M. 47 G. 3. 2 N. R. 378 

20. In an action on a policy of In¬ 
surance on a ship licensed by the 
East, India Company to proceed 
for one voyage from England to 
the Cape ; from thence to the Pa¬ 
cific Ocean and North West Coast 
of America , and there to sell the- 


cargo from London , and trade and 
traffic and procure and afterwards 
sell the produce or manufacture 
of those parts, and to proceed 
from thence to Japan , Ko/rea, 
and Canton ,, and there to dispose 
of the cargo procured on the North 
West Coast of America , and then 
return to England , which licence 
was to be in force for three years; 
the Court held, that a ship which 
was lost in the Pacific Ocean after 
having abandoned all intention of 
proceeding to Canton was pro¬ 
tected by the licence. Norville v. 
St. Barbe, T. 47 G. 3. 

2 N. R. page 434 

III. Of the Acts of the insured. 

1. Sailing orders are necessary to the 
performance of a warranty to de¬ 
part with convoy, unless particu¬ 
lar circumstances exempt the in¬ 
sured from the general rule. Webb 
▼. Thompson , E. 37 G. 3. 

1 B. 8f P. b 

2. Insurance on a voyage from C. to 

H., on a representation that the 
ship was first to sail from A. to B. 
and from B. to C.; the voyage 
from A. to B. was performed, but 
that from B. to C. being unavoid¬ 
ably prevented, the ship returned 
to A ., from thence proceeded im¬ 
mediately to 6 1 ., and in perform¬ 
ing the voyage from C. to D. was 
lost; and this was held a good 
commencement of the voyage in¬ 
sured. DriscQl v. Passmore , H. 
38 G. 3. 1 B. Sr P. 200 

3. Insurance on a voyage from A. to 
B.f from B. to C. and from C. to 
A. ; the voyage from A. to B. is 

performed, 
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performed, but that from B. to C. 
being unavoidably prevented, the 
ship returns to A. ; from whence 
* the captain writes to his broker in 
London , requesting him to obtain 
the opinion of the underwriters as 
to his proceeding directly to C. if 
the charterer should insist on it, 
and is answered by him that he 
thinks the policy at an end; at the 
instance of the charterer the cap¬ 
tain does proceed to C. and on his 
return from thence to A. the ship 
is captured: held that the voyage 
insured was never abandoned. 
Bristol v. Bovil, M. 39 G. 3. 

1 B. Sf P.page 313 

4. A warranty to depart with convoy 
is not complied with, unless sail¬ 
ing instructions be obtained before 
the ship leaves the place of ren¬ 
dezvous, if by due diligence of the 
Master they can be obtained. 
Anderson v. Pitcher , E. 40 G. 3. 

2 H. # P. 164 

5. A. having effected one policy on 
ship and another on freight, and 
the ship having been detained by 
embargo in Russia , he abandoned 
the ship to the underwriters on 
ship, and the freight to the under¬ 
writers on freight, at the same time 
receiving an authority from the 
underwriters on the ship to act for 
them, and endeavour to recover it. 
The ship having afterwards brought 
home the cargo which was on 
board at the time of the detention 
and earned freight accordingly, 
which A. received: held that in 
an action by the underwriters on 
freight against A. they were en¬ 
titled to recover the freight so re¬ 


ceived by him. Leatham v. Terry, 
T. 43 G. 3. 3 B. 4r P.page 479 

6. Action on a policy on goods, 
“ until the cargo should be dis- 
charged and safely landed;** on 
the arrival of the ship, the goods 
insured were put on board a lighter, 
hired in the usual way, and brought 
to the Plaintiff’s wharf in the even¬ 
ing, but not landed on account of 
the rough weather; the Plaintiff 
then undertook to see to the land¬ 
ing himself, but in the night, the 
lighter by an unavoidable accident 
was sunk, and the goods were 
lost: held that the underwriters 
were discharged. Strong v. Na¬ 
taliy, E. 44 G. 3. 1 N. R. 18 

IV. Return of Premium . 

See Div. II. No. 1, 2, 3, 4. 

1. In an action on a policy of insur* 

ancc, with a count for money had 
and received, if the Defendant pay 
no money iuto Court, but establish 
as a defence that the risk never 
commenced, the Plaintiff is in- 
titlcd to a verdict for the Pre¬ 
mium, though no demand of pre¬ 
mium was made by his counsel in 
opening the case. Penson v. Lee , 
M. 41 G. 3. 2 B. 4* P. 330 

2. A foreigner cannot recover back 
the premium paid by him upon a 
policy of insurance if the voyage 
be in contravention of the British 
laws. Therefore where a policy 
was effected upon a Banish ship 
at and from Bengal F (in which 
there are Banish settlements) to 
Copenhagen , and the ship loaded 

Ss 2 at 



590 


INDEX TO THE PRINCIPAL MATTERS. 


at Calcutta , contrary to 12 Car . 2. 
c. 18. s. 1. the Court held the 
assured was not entitled to reco¬ 
ver back the premium, even though 
it appeared that the practice of 
loading foreign ships at Calcutta 
had prevailed for a length of time, 
and had been authorized by act of 
parliament soon after the shipment 
in question. Morck v. Abel, H. 
42 G. 3. 3 B. Sf P. page 35 

INTEREST OF MONEY, 

See Bono, No. 1 . Exchequer- 
Chamber, Court of, No. 1, 2. 
Monet had and received, No. 6. 

1. The net sum received only with¬ 

out interest can be recovered in 
an action for money had and re¬ 
ceived. Walker v. Constable , T. 
38 G. 3. 1 B. Sf P. 306 

2. If judgment for Plaintiff on an at¬ 
torney’s bill be affirmed in the Ex¬ 
chequer-Chamber, that Court will 
not allow interest. Walker v. 
Bay ley, in Error 9 T. 40 G. 3. 

2B4 P.219 

3. In a contract for the sale of goods, 
if any particular time be limited 
for the payment of the price, the 
vendor is entitled to interest on 
the price from that time. Mount - 
ford v. WilleSf M. 41 G. 3. 

2 B. Sf P. 337 

4. In trover for bills of exchange, the 
Court of Exchequer-Chamber al¬ 
lowed interest from the 4ate of the 
final judgment upon all such bills 
as had been received before the 
judgment, and upon all such as 
had been received afterwards from 


the time of the receipt. Atkins and 
Another v. Wheeler and Another , 
in Error , T. 46 G . 3. 

2 N. R. page 205 

5. Upon affirmance of s mdgment for 
the Plaintiff in an action for not 
performing a contract the Exche- 
quer-Cnamber refused to allow 
interest. Bristow and Others , Ex - 
ecutors, &c. v. Waddington and 
Others , in Error , AS. 47 G. 3. 

2 N. R. 355 

INTEREST INSURABLE, 

See Insurance, i. 1, 2, 3. 6. 9, 10. 

Pleading, ▼. 10, 11. 

ISSUABLE PLEA, 

See Practice, iii. 13. 

ISSUE, 

See Amendment, No. 9. Plead¬ 
ing, viii. 2. Practice, iii. 20. 
▼. 4. 20. 

ISSUES, 

See Practice, ii. 1. 3,4. 


J. 

JOINDER OF ACTIONS, 
See Pleading, i. 3. 7. • 

JOINT ACTIONS, 

See Pleading, ii. 10, 11. 

JOINT TENANTS, 

Set Tithes, No. 3. 


JUDG 
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JUDGMENT, 

See Bail, i. 27. ii. 6. 17. t. 1, 2. 
Courts, No. 8. Ejectment, 
No. 10, 11. Enemy, No. 2. 
Error, Writ of, No. 2. Evi¬ 
dence, ii. 14. Exchequer-Cham¬ 
ber, Court of. No. 3. Execu¬ 
tion, No. 2. Executor and 
Administrator, No. 2. Plead¬ 
ing, i. 1 iv LI. v. 24. Practice, 
v. x. 3. Pr.isoNER, No. 2. 4. 7. 
Release, No. 3. Trespass, No. 2. 
W aste. 

1. The Defendant having given a 
■warrant of attorney to confess 
judgment, took the benefit of an 
insolvent act, then became bank¬ 
rupt and obtained his certificate; 
after which the Plaintiff entered 
up a general judgment, and sued 
out a general execution. Held 
regular, no dividend appearing to 
have been made. Edmonson v. 
Parker , T. 42 G. 3. 

3 ii . Sf P .page 185 

2. The judgment-book is no evidence 
of the judgment entered therein, 
.though the record has not been 
mad£ up, and though the person 
interested in proving the judgment 
be no party to the action. Aijrejj 
v. Davenport , T. 47 G. 3. 

2 N. R. 474 

3. Semble. That the person so inte¬ 
rested may compel the party to 
enter up his judgment, ibid. ibid. 

JURY, 

See Verdict, No. 2. 


L. 

LACHES, 

See Bail, ii. 14. 

LANDLORD AND TENANT, 

See Agreement, No. 3. Corpora¬ 
tion. Covenant, No. 9. Dis¬ 
tress. Ejectment. Executor 
and Administrator, No. 3, 4. 
Lease, No. 2. Payment, No. 1. 
Pleading, ii. 12. 

LAND TAX. 

1. Buildings of a college in one of 
the universities taken into and made 
part of the college between the 
passing of the first land-tax act 
and the act which made that tax 
perpetual, are exempted from the 
land-tax. All Souls' College v. 
Costar , H. 44 G. 3. 

3 13. Sf P. page 635 

2. But where a college, soon after 
the passing of the first land-tax 
act, purchased lands of a parish 
under a private act of parliament 
which provided that the college 
should pay all taxes which the pre¬ 
mises then were, or should be 
thereafter subject to, it was held 
that the lands purchased were not 
exempted from the land-tax. 

ibid. ibid. , 

LARCENY, 

See Embezzlement. Indictment, 
No. 6. Post-Office. 

If a servant, being solicited to be¬ 
come an accomplice in robbing his 
master’s house, inform his master 

thereof. 



INDEX TO THE PRINCIPAL MATTERS. 


58ft 

thereof, who thereupon tells him 
to carry on the business, and con¬ 
sents to his opening a door lead¬ 
ing to the premises, and being with 
the robbers during the robbery, 
and also marks his property, and 
lays it in a place where the robbers 
are expected to come, with a view 
to apprehend the robbers, this con¬ 
duct of the roaster will not amount 
to a defence in an indictment 
against the robbers. The King 
John Egginton and Others , T. 41 
G. 3. 2 B.Sf P. page 508 

LEASE, 

See Agreement, No. 1 . Assign¬ 
ment. Corporation. Covenant. 
Ejectment, No. 7. Stamps, 
No. 8. Trover, No. 2. Trus¬ 
tee, No. 1,2. 

1. Tenant for life leases premises for 
21 years, and before the expiration 
of that term dies; the trustees of 
the remainder-man, then an infant, 
continue to receive the rent re¬ 
served, and he, on coming of age, 
sells the premises by auction ; in 
the conditions of sale the premises 
are declared to be subject to the 
lease, and in the conveyance to 
the purchaser the lease is referred 
to as in the possession of the lessee, 
and in the covenant against incum¬ 
brances that lease is excepted; the 
purchaser mortgages, and in the 
mortgage deeds the like notice is 
taken of the lease, and the mort¬ 
gagees for some time receive the 
rent reserved: held, that the lease 
expired with the interest of the 
tenant for life, and that the notice 
since taken of it did not operate 


as a new lease. Doe d. Potter v. 
Archer , T. 36 G. 3. 

1 B. Sf P. page 63] 

2. If a lease be granted for 7,14, or 
21 years, the lessee only has the 
option at which of the above pe¬ 
riods the lease shall determine. 
Dann v. Spurrier , E. 43 G. 3. 

3 B.Sf P. 399 

LEATHER. 

1. A condemnation by four out of 
the six triers of leather, appointed 
under 1 Jac. 1. c. 22. (the whole 
number being met for the purpose 
of trying) must be considered as 
the condemnation of all six. 
Grindley and Another v. Barker 
and Others , E. 38 G. 3. 

1 B.SfP. 229 

2. If a pPTson carrying on within a 
borough one of the trades men¬ 
tioned in the 1 Jac. 1. c. 22. viz. 
that of a cutter and worker of 
leather, expose to sale shoes ma¬ 
nufactured without the borough, 
and purchased by him ready made, 
the searchers may seize them under 
s. 32. if made of leather insuffi¬ 
ciently tanned. Hodgson v. Rick¬ 
ard and Others , H. 47 G. 3. 

2 N. R. 389 

LETTERS, 

See Franking. Post-Office. 

Si 

LIBEL, 

See Defamation. Practice, vii. 4. 

1. A letter written by Defendant to 
a third person, calling Plaintiff 
u a villain,” is actionable, though 

unsup- 
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unsupported by proof of special 
damage. Bell v. Stone , M. 39 
G. 3. 1 B. Sf P.page 331 

ft. An action cannot be maintained 
for publishing a true account of 
the proceedings of a court of jus¬ 
tice, however injurious such pub¬ 
lication may be to the character of 
an individual. Curry v. Walter , 
E. 36 G. 3. 1 B. Sf P. 525 

3. Qu. Whether the matter of justi¬ 
fication ought not to be pleaded ? 

ibid. ibid. 

4. If a court martial, after stating in 
their sentence the acquittal of an 
officer against whom a charge has 
been preferred, subjoin thereto a 
declaration of their opinion that 
the charge is malicious and ground¬ 
less, and that the conduct of the 
prosecutor in falsely calumniating 
the accused is highly injurious to 
the service, the president of the 
court martial is not liable to an 
action for a libel for having deli¬ 
vered such sentence and declara¬ 
tion to the Judge Advocate. Je- 
kyll v. Sir J. Moore , M. 47 G. 3. 

2 N. R. 341 

LICENCE, 

See Covenant, No. 9. Ejectment, 
No. 7. Insurance, ii. 6. 20. 
Wages, No. 1. 

(f a licence be obtained from the 
British government by A. to im¬ 
port from an enemy’s country in 
six ships such goods as should be 
specified in his bills of lading, and 
goods be imported on board one of 
the six ships on account of B., C., 
and D., to whom several bills of 
lading are sent for their respective 


goods, and one general bill of 
lading for the whole cargo be sent 
to A., the whole cargo will be pro¬ 
tected. Deffiis v. Parry, H. 4ft 
G. 3. 3 B. % P. page 3 

LIEN, 

See Costs, iv. 2, 3. 

1. A., living at N. in Devonshire, 

ordered goods of B. in London, 
who sent them by ship vi& Exeter, 
consigned to A., and advised him 
thereof; on their arrival at Exeter 
they were delivered to £7., a wharf* 
inger, who received them on A.\ 
account, and paid the freight and 
charges; after their arrival A. 
wrote to B. informing him that in 
consequence of his affairs being 
deranged he should not take the 
goods, and telling him that they 
were at Exeter; at this time A. 
had committed an act of bankrupt¬ 
cy, upon which he was afterwards 
declared a bankrupt; B. applied 
to C. for the goods, and tendered 
him the freight and charges due, 
upon which C. promised not to 
deliver them out of his custody, 
but afterwards did deliver them to 
the assignees of A., though indem¬ 
nified by B. Held, 1st, that B. 
had a right to stop the goods in- 
the hands of C. ; and, 2dly, that he 
might maintain trover for them 
against C. Mills v. Ball, T. 4,1 
G. 3. 2 B.Sf P. 457 

2. An usage for carriers to retain 

goods as a lien for a general ba¬ 
lance of account 1 between them 
and the consignees, cannot affect 
the right of the consignor to stop 
the goods in transitu. Oppen - 

heim 
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heim v. Russell, H. 42 G. 3. 

i 3 B. & P. page 42 

3. Semb, That such a lien could not 

be established even by agreement 
between the carrier and the con¬ 
signor. ibid. ibid. 

4. In trover by the assignees of a 
bankrupt against a carrier, the 
latter may set up a custom to re¬ 
tain for his general balance. As- 
pinall , Assignee of Howarth , v. 
Pickford , Guildhall Sittings after 

' EasterTerm, coram JLord Kenyon. 

3 B. 6f P. 44 n. 

5. A., of Newcastle , shipped goods 
for London to order of B. : before 
their arrival B. wrote to say that 
he was in failing circumstances, 
and would not apply for the goods 
on their arrival. To this A. re¬ 
turned a general answer without 
making any mention of the goods, 
but immediately left Newcastle for 
London, and on his arrival applied 
at the wharf of C., where the goods 
had in the mean time arrived (and 
where goods shipped for B. usually 
were landed and kept till sent for 
by him) tendering the freight and 
charges paid for the goods, and re¬ 
quiring a delivery of them, which 
was refused, unless upon payment 
of a general balance due from B. 
to C. for wharfage. Held that the 
contract as between A. and B. 
having been rescinded previous to 
the arrival of the goods, C. had no 
right to retain against A. for a ge¬ 
neral ba’i.nce due to him from B. 
Richardson v. Goss, E. 42 G. 3. 

3 B. Sr P. 119 

6. Semb. that the goods were no 
longer in transitu v/nen arrived at 
the wharf of C. } where the goods 


of A. were usually landed and kept- 
Richardson v. Goss , E. 42 G. 3. 

3 B. Sf P. page 119 

7. A., the general agent in London 

of B. and Co., a house at Paris, 
with power to export for them to 
such markets as he should think 
fit, purchased goods in the name 
of B. and Co. of C. of Manchester, 
and directed them to be sent to 
D.. a packer in London. After 
their arrival D. had some of the 
goods unpacked and sent away, 
and the remainder repacked. News 
then arrived of the failure of B. 
and Co. Held that the goods in 
D.’s hands were no longer in tran¬ 
situ i, and that C. therefore had no 
right to stop them. Leeds v. II right , 
H. 43 G. 3. 3 B. 6f P. 320 

8. On the lGth of March 1802, goods 
were forwarded from Manchester, 
addressed to A. at the Bull-and- 
Moath Inn, London , in conse¬ 
quence of a previous order from 
him. On the 23d of the same 
month, the goods were sent to the 
Defendant’s house as the packer 
of A., the latter having given no 
direction at the Bull-and-Mouth 
Inn respecting these particular 
goods; but having given a general 
order that all goods addressed to 
him should be sent to the Defend¬ 
ant, A. having no warehouse of 
his own. On the 11th of March 
A. committed an act of bankrupt¬ 
cy. When the goods arrived at the 
Defendant’s they were booked to 
the account of A., and the De¬ 
fendant not knowing of A. y s bank¬ 
ruptcy, unpacked the goods to as¬ 
certain the contents. On the 31st of 
March , the goods were claimed by 

the 
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the consignees, and on the day af¬ 
ter by the assignees of A., against 
whom a commission had been taken 
out. Held that the irunsitus of the 
goods was at an end when they ar¬ 
rived at the Defendant’s house, and 
consequently that the Plaintiffs, as 
the assignees of A were entitled 
to recover them in an action of tro¬ 
ver. Scott v. Pettit, T. 43 G. 3. 

3 li. Sf P. page 469 

9. A ., a factor, having sold goods of 
B. in Ills own name to C ., the lat¬ 
ter, withoutpaying for these goods, 
■ent another parcel of goods to A. 
to soil for him, never having em¬ 
ployed A. a« a factor before. C. 
then became bankrupt, and his as¬ 
signees claimed the goods sent by 
him to A and which still remain¬ 
ed unsold, tendering the charges 
upon those goods A. refused to de¬ 
liver them up, claiming a lien upon 
them for the price of the former 
goods sold by him to C. there being 
a balance then due from B. to 
himself. Held that the a^ignecs 
were entitled to recover. JJaueh- 

c* 

ton v. Matthezss , T. 43 G. 3. 

3 B. P. 485 

10. A number of bales of bacon, then 
lying at a wharf, having been sold 
for an entire sum, to be paid for by 
a bill at two months, an order was 
given to the wharfinger to deliver 
them to the vendee ; who went to 
the wharf, weighed the whole, took 
away several bales, and then be¬ 
came bankrupt; whereupon the 
vendor, within 10 days from the 
time of the sale, ordered the wharf¬ 
inger not to deliver the remainder. 
By the custom of the trade the 
•barges of warehousing were to be 


paid by the vendor for 14 days af¬ 
ter the sale. Held that the ven¬ 
dee had taken possession of the 
. whole, and that the vendor had no 
right to stop what remained in the 
hands of the wharfinger. Ham¬ 
mond v. Anderson , T 44 G. 3. 

1 N. R. page 69 

11. A carrier who, by the usage of a 
particular trade, is to be paid for 
the carnage of goods by the con¬ 
signor, has no right to retain them 
against Ihn consignee for a general 
balance due to him for the car¬ 
riage of oilier goods of the same 
sort sent by the consignor. Butler 
v. Woolcott , M. 46 G. 3. 

2 N. R. 64 

LIGHTER-MAN, 

See Insurance, ii. 5. iii. 6. 

LIMITATIONS OF ACTIONS, 

See Pj.EADf.NG, v. 16. Practice, 
v. 3. Time, No. 1. Usury, 
No. 4. 

1. ./. S. demised lands to the rector 
of I). for 40 years at a certain 
rent, the rector, after covenanting 
for payment of the rent, further 
granted to J. S. the tithe of oats of 
the parish of I ).; the lease also 
contained a proviso for re-entry in 
case the rent should be in arrear, 
or J. S., his heirs, &c. should be 
disturbed by th£ rector or his as¬ 
signs in the receipt of the tithe,' 
and concluded with a covenant on 
the part of J. S. 9 that the rector 
should quietly enjoy the lands un¬ 
der the covenants, grants, and 
agreements contained in the lease. 
After the expiration of the lease, 
the rectors continued to hold 
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the land, but withheld the rent 
for more than 20 years; the heirs 
of J. S. at the same time continu¬ 
ing to take the tithe of oats, and 
some confusion existing as to the 
respective rights of the rector and 
the heirs of J. S., the latter being 
portionists of the tithes of the pa¬ 
rish. Held in ejectment by the re¬ 
presentatives of J. S. against the 
rector, that the possession of the 
land by the rector was not adverse 
so as to let in the operation of the 
statute of limitations. Roe ex dem. 
Pellatt v. Ferrars , M. 42 G. 3. 

2 B. Sf P.page 542 
2. Under a plea of the statute of li¬ 
mitations the Plaintiff gave in evi¬ 
dence a letter of the Defendants, 
in answer to an application for the 
payment of his debt, in which the 
latter referred the Plaintiff to his 
solicitors, by whose opinion he 
should be governed, adding “ they 
are in possession of my determina¬ 
tion and ability and also a con¬ 
versation with the Defendant's so¬ 
licitors, in which they stated that 
if the Plaiutiff had any letter which 
would bind the Defendant, the 
debt would be paid if it amount¬ 
ed to 100/.; this being left to the 
jury, a verdict was found for the 
Plaintiff, but the Court, inclining 
to think it did not take the case 
out of the statute, granted a new 
trial. Bicknell v. Keppel , E. 44 
G. 3. 1 N. R. 40 

LIVERY, 

See Dower. 

LONDON, 

* i 

See Baron and Feme, No. 4, 5, 6. 


LORDS' ACT. 

f 

See Insolvent. 

LUNATIC, 

See Fine, No. 7. 

1. If a person against whom a com¬ 
mission of lunacy has issued, be 
arrested, the Court of Common 
Pleas has no power "to discharge 
him on the ground of his lunacy. 
Steel v. Alan , II. 41 G. 3. 

2 B. & P. page 362 

2. Nor will the Court compel secu¬ 

rity for costs in error on the ground 
of the Plaintiff in error being a lu¬ 
natic. ibid . 437 

3. A lunatic may be brought up by 

habeas corpus from St. Luke's 
Hospital to be surrendered in dis¬ 
charge of his bail. Pillop x. Sex¬ 
ton, M. 44 G. 3. 3 B. & P. 550 


M. 

MALICIOUS PROSECUTION, 

See Action on the Case, No. 1, 
2, 3, 4. 

MANDAMUS, 

See India. 

MANOR, 

See Common. Copyhold. Cove¬ 
nant, No. 9. Ejectment, No. 7. 
Partition, No. 2. 

MANUMISSION, 

See Slave. 

MARKET, 
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MARKET, 

See Time, No. 2. 

c«. Whether if no specific toll be 
granted in letters patent, creating 
a market, the grantee be entitled 
to any toll, and whether in such 
case he can support an action for 
an injury to his market? Ilolcroft 
▼. Heel , E. 39 G. 3. 

1 B. <5f P.page 400 

MASTERS AND SERVANT, 

See Assumpsit, No. 3. Defama¬ 
tion, No. 2. Nuisance. 

MASTERS IN CHANCERY, 

See Rate. 

MEMORANDUM, 

See Frauds, Statute of, No. 8. 

MEMORIAL, 

See Annuity. 

MISJOINDER, 

Sec Pleading, i. 4. 

MISNOMER, 

See Bail-piece. Estoppel, No. 2. 

1. The Plaintiffs sue by the name of 

mayor and burgesses of the bo¬ 
rough of Stafford , and give in evi¬ 
dence a charter, by which they 
appear to have been incorporated 
by the name of the mayor and 
burgesses of the borough of Staf¬ 
ford, in the county of Stafford: 
this is not in bar. Mai/or and Bur¬ 
gesses of Stafford v. Bolton , E. 
37 G . 3. 1 B.Sf P. 40 

2. But might have been pleaded in 

abatement. ibid. ibid. 


3. Though if the variance had been 

in matter of substance, instead of 
mere matter of addition, so that 
no such corporation as that men¬ 
tioned in the declaration had ap¬ 
peared to have existed, it might 
have been in bar. Mayor and Bur¬ 
gesses of Stafford v. Bolton , E. 
37 G. 3. 1 B.Sf P. page 44 

4. Defendant being arrested by the 

name of F. if., put in bail by the 
name-of S. H .; Plaintiff then de¬ 
clared thus : “ S. II. arrested by 
the name of F. //. was attached to 
answer,” &c. Defendant, without 
craving oyer, pleaded in abatement 
of the writ that his name was S. if. ; 
Plaintiff having treated this plea as 
a nullity, and signed judgment ac¬ 
cordingly, the Court refused to set 
it aside. Murray v. Hubbart, II. 
37 G. 3. 1 B.Sf P. 645 

MONEY HAD AND RECEIVED, 

Sec Bankrupt, iii. 12, 13. Bills 
of Exchange and Promissory 
Notes, No. 13. Composition, 
Deed of. Interest of Money, 
No. 1. 

1. A broker who has received the 
amount of a loss from the insurers, 
to the use of the insured, on ac¬ 
count of an insurance on British 
goods in an imperial ship trading 
to tho East Indies , in contraven¬ 
tion of 7 G. 1 . st. 1 . c. 21. s. 2. and 
who has had no intimation from 
the insurers to retain, shall not be 
allowed to set up the illegality of 
the contract as a defence in an ac¬ 
tion by tho insured for money had 
and received. Tenant ▼. Elliott , 
E. 37 G. 3. 1 B. % P. 3 

2. If 
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2. If A. receive money of B. to the 
use of C., it may be recovered by C. 
in an action for money had and re¬ 
ceived, though the consideration 
on -which B. paid it be illegal. 
Farmer v. Russell and Another , 
T. 38 G. 3. 1 B. S> P. page 296 

3. Qu. Whether the case would be 
varied if A. were a party to the 
contract between B. and C. ? 

ibid, ibid. 

4. A. with a view to accommodate 
B.y lent him a bill drawn by him¬ 
self upon and accepted by C., who 
had effects of his in his hands; B. 
Indorsed it to I)., who indorsed it 
over; the day before the bill be¬ 
came due, B. paid the amopnt to 
A., who on hearing thatC. had failed 
gave B. a check for the amount 
of the bill, and sent him with 
it to D. to enable him to pay the 
bill when due; four days after that 
time A. learning that payment had 
not been demanded, desired D. not 
to pay the bill, as no notice of non¬ 
payment had been given by the 
holder, and offered to indemnify 
him; notwithstanding this D. af¬ 
terwards paid the bill: held, that 
D. paid the money in his own 
wrong; and that A. was entitled 
to recover back the money paid 
into the hands of D. by B. in an 
action for money had and received. 
Whitfield v. Savage , M. 41 6?. 3. 

2 B.SfP. 277 

6. A. in consideration of 200 guineas 
paid by 2?., gave a bond for the 
payment of an annuity to the latter 
of 100 guineas until the hop duty 
should amount to a certain sum: 
before this event had taken place 
A. brought an action to recover ; 


back the 200 guineas of B, Held, 
that the action was maintainable. 
Tappenden v. Randall , T. 41 G. 3. 

2 B.SfP. page 467 

6. In an action for money had and 

received, nothing but the net sum 
received without interest can be 
recovered. ibid. ibid. 

7. A. being indebted to B. in 700/. 
applied to C. to lend him that sum, 
who agreed so to do, provided A. 
would allow him to deduct there¬ 
from 801. due from B. to himself 
upon stock-jobbing transactions; 
accordingly C. advanced 620/. and 
A. gave him a promissory note for 
7t)0/.; A. then paid over to B. the 
620/., who gave him a discharge 
for the whole 700/.; the promis¬ 
sory note for 700/. given by A . 
being paid when due, B. brought 
an action against C. to recover 80/. 
as money had and received by C . 
to his use: held that B. could not 
maintain the action, but that it 
must be brought by A. if by any 
one. Scholet/x. Daniel . ?.1. 42(7. 3. 

2 B. 6f P. 540 

8. A. by his will devised to B ., £7., 
D. } and K. two parcels of land upon 
trust to sell and divide the money 
among his brother’s and sister’s 
children. 2?., £7., I)., and J£., the 
latter being one of 24 persons en¬ 
titled under the will to a share of 
the money, were proceeding to sell, 
when it was agreed by the three 
first trustees and the 23 other per¬ 
sons entitled to the money, that E . 
should become the purchaser of the 
two parcels of land, paying 300/. 
for one and 700/. for the other. A 
conveyance was accordingly pre¬ 
pared and executed by B . and C. 

only. 
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only, upon which E. took posses¬ 
sion of the lands and paid the pur¬ 
chase money, which was divided 
among the several persons entitled 
under the will. E . being after¬ 
wards evicted from the smaller par¬ 
cel in consequence of a defect in 
the title derived under the will, 
brought an action for money had 
and received against one of the 23 
persons to recover the share of the 
300/. received by him, at the same 
time refusing to give up the parcel 
of lands for which 7001. had been 
paid: held, that he was cutitled to 
recover, Johnson v. Johnson , E. 
42 G. 3. 3 B. & P. page 162 

9. A. having sold certain leasehold 

premises to B., assigned them by 
indenture, containing a proviso 
that B. should not assign over un¬ 
til the whole of the purchase-mo¬ 
ney should have been paid, and B. 
and C. covenanted for themselves 
and their executors, administrators 
and assigns, for the payment of the 
money. The premises having been 
taken in execution for a debt of 
B., who had not paid the purchase- 
money, were sold by the sheriff to 
£)., who paid down a deposit, and 
agreed to complete the purchase on 
hating a good title; held that the 
non-payment of the purchase-mo¬ 
ney by B. was a sufficient objec¬ 
tion to the title, and that D. 
might recover back his deposit in 
an action for money had and re¬ 
ceived. Elliot v. Edwards , T. 42 
G. 3. 3 B. & P. 181 

10. A bill being presented by the in¬ 
dorsee to the drawee for acceptance, 
the latter on accepting it said, that 

expected a remittance from the 


drawer in a few days, and that as 
he had a bill of the .drawer in his 
hands which would be paid, he 
would take all risks : held, that 
this conversation, together with the 
bill accepted by the drawee, did 
not amount to sufficient evidence 
to entitle the indorsee to recover 
against the drawee the amount of 
the bill accepted on a count for 
money had and received. Whit- 
well v. Bennett , M. 44 G. 3. 

3 B. Sf P.page 559 

11. A. having obtained a patent for 

an invention, of which he supposed 
himself the inventor, agreed to let 
B. use it upon payment of a cer¬ 
tain annual sum secured by bond; 
this sum was paid for several years, 
when B. discovering that A. was 
not the inventor, but that it was in 
public use before A. obtained his 
patent, brought an action for mo¬ 
ney had and received to recover 
back the amount of the annuity 
paid : held, that he could not re¬ 
cover. Taylor v. Hare , E. 45 
G.3. 1 N. R. 260 

12. The Plaintiff having declared up¬ 
on an agreement to deliver soil or 
breeze, with a count for money had 
and received, proved that the De¬ 
fendant having agreed to deliver 
soil, he the Plaintiff paid 2/. 5s. 
for earnest, but that the Defendant 
refused to deliver the soil: held, 
that he could not recover damages ' 
for the non-delivery on the first 
count, on account of the variance ; 
nor the 2 1. 5s. upon the second, 
because the agreement was still in 
force. Cooke v. Munstone , T. 45 

G. 3. 1 N. R. 351 

V 

MORT- 
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MORTGAGE. 

The trustees under a turnpike act 
haring demised to one of several 
mortgagees, such proportion of the 
tolls arising from the road, and of 
the toll-houses and toll-gates, for 
collecting the same, as the sum ad¬ 
vanced by him bore to the whole 
sum raised on the credit of the 
tolls, the mortgagee brought eject¬ 
ment for the toll-houses and toll- 
gates, in order to repay himself 
the interest due : held, that he 
might well maintain his action, 
notwithstanding a clause in the act 
that all the mortgagees should be 
creditors upon the tolls in equal 
degree. Doe d. Banks v% Booth , 
T. 40 G. 3. 2 B. & P. page 219 

MUTINY, 

See Indictment, No. 1, 2, 3. 

N. 

NATURALIZATION, 

See Subject. 

NAVIGABLE RIVERS, 

See Inclosure Act. 

NAVIGATION ACTS, 

See Insurance, i. 14. ii. 9. It. 2. 
Ships. 

NEGLIGENCE, 

* 

'See Attorney, No. 6, 7. 


NEWSPAPER, 

See Bankrupt, iii. 17. Practick, 
vii. 4. 

NEW TRIAL, 

See Costs, i. 17. Insurance, i. 16* 
Verdtct, No. 2. 

1. Defendant brought a writ of error 
on the first day of term ; obtained 
a rule nisi for a new trial on the 
second, and justified bail in error 
before cause shewn ; this was held 
to be no objection to his support¬ 
ing the rule for a new trial, as a 
point of importance was depending, 
which would have been shut out in 
the court of error. Sir B. Ham - 
we/, Knt. and Others v. Sir JV 
Yea , Bart. M. 38 G. 3. 

„ 1 B. fy P. page 149. #*. 

2. Whpre no point has been saved at 
the trial, the Court will not set 
aside a verdtct on a question of 
law, if the justice and conscience 
of the case be with it. Cox v. 
Kitchin , M. 39 G. 3. 

1 B. Sf P. 338 

3. If the testimony of witnesses, on 

which a verdict has proceeded, be 
founded on, and derive its credit 
from particular circumstances, and 
those circumstances be afterwards 
clearly falsified by affidavit, the 
Court will grant a new trial. Jj is- 
ter , One, Sfc. v. Mundell , E. 39 
G. 3. 1 B.& P. 427 

4. In an action on the 32 Geo. 2. c. 
28. for penalties against a sheriff's 
officer for taking a larger fee upon 
an arrest than was allowed bylaw, 
Plaintiff having been nonsuited for 
want of proof of the sum allowed 
by law, the Court, being of opi¬ 
nion 
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Bion that such proof was necessary 
to support the special count, re¬ 
fused to set aside the nonsuit in 
order to enable the Plaintiff to re¬ 
cover on the money counts, since 
he might have obtained redress by 
summary application. Martin v. 
Slade, M. 46 G. 3. 

2 N. R. page 59 

NOLLE PROSEQUI, 

See Practice, v. 2. viii. 

NON-RESIDENCE. 

See Variance, No. 10. 

NONSUIT, 

See Action, Personal. Bank¬ 
rupt, iii. 5. 

NONSUIT, Judgment as in case of. 

See Practice, iv. 2. v. 7. 22. 24. 

1. Judgment as in case of a?nonsuit 

may be entered up against the De¬ 
mandant in a writ of right. Almgill 
et Ux. v. Pierson and Others , ill. 
38 G. 3. 1 B.Sf P. 103 

2. And the Court will not relieve him 
if he has conducted himself un¬ 
fairly towards the tenant in the 
course of the proceedings. ib. ib. 

NOTICE, 

See Bail, I. 11. 13. 17. Bills of 
Exchange, No. 4, 5, 0. Eject¬ 
ment, No. 12. Insolvent, No. 18. 
Practice, i. 7. iii. 9- 21.23. iv. 7. 
10. Tithes, No. 1. 

NOTICE OF ACTION. 

1. A notice of action to a magistrate 
under the 24 Geo. 2« c. 44. s. 1. in- 


dprsed with the name of the Plain¬ 
tiff’s attorney, and the words <( of 
Birmingham ,” as describing the 
place of his abode, held sufficient. 
Osborn , v. Gough , M. 44 G. 3. 

3 B. Sf P.page 531 

2. In a notice of action by three 
Plaintiffs, they were described 
e< William Wood of Rotherhilke in 
the county of Surry , merchant,. 
Alexander Wood, late of the same 
place, mariner, and Osborn Do¬ 
ver son, late of the same place, 
mariner.” Held sufficient, though 
it was objected that Rotherkithe 
was too large a description of the 

- first, and that no description was 
given of the actual residence of the 
two last. Wood and Others 
Folliot , C. B. T. 26 G. 3. 

3 B.SfP. 552. n. 

3. Notice of action was subscribed 
“ Given under my hand at Dur¬ 
ham, the 11th day of, &c. Richd. 
Ratcliffe , attorney—for, &c.” 
without adding any place of resi¬ 
dence; held insufficient. Taylor 
v. Fenwick , B. R. M. 23 G. 3. 

3 B.SfP. 553. n. 

NUISANCE. 

A. having a house by the road side, 
contracted'with B. to repair it for 
a stipulated sum, B. contracted 
with C. to do the work, and C. 
with D. to furnish the materials: 
the servant of D. brought a quan¬ 
tity of lime to the house and 
placed it in the road, by which the 
Plaintiff’s carriagewas overturned. 
Held that A. was answerable for 
the damage sustained. Bush ▼. 
Steinman , E. 39 G. 3. 

1 B.SfP. 404 
NUL 



608 


INDEX TO THE PRINCIPAL MATTERS, 


NUL TIEL RECORD, 

i 

See Practice, v. 14. 

o. 

OBLIGATION, 

See Bond. Condition, No. 3. 

OFFICE, 

See Resignation Bond. 
OFFICER, 

See Bills or Exchange and Pro¬ 
missory Notes, No. 1*2. Evi¬ 
dence, ii. 33. Excise. Extor¬ 
tion. Notice of Action^ No. 1. 
Trespass, No. 2, 3. 

1. If an officer seize goods in obe¬ 
dience to the warrant of a ma¬ 
gistrate, whether that warrant be 
legal or not, he cannot be sued 
without a previous demand of a 
copy and perusal of the warrant, 
according to the 24 Geo. 2. c. 44. 
Price v. Messenger , E. 40 G. 3. 

2 B. Sf P. page 58 

2. If the warrant be to seize “ stolen 
goods,” and he seize goods 
which turn out not to have been 
stolen, he is still within the pro¬ 
tection of the 24 Geo. 2. c. 44. 

ibid. ibid. 

OYER, 

J See Misnomer, No. 4. 

Oyer may be prayed at any time be¬ 
fore the expiration of 24 hours 
after demand of a plea, though the 
rule to plead be out. Spurkes v. 
Simpson, H. 4i G . 3. 

2 B.SfP. 379 


P. 

PACKER, 

See Lien, No. 7, 8. 

PAPISTS, 

See Franking, 

PARDON, 

Sec Pleading, v. 1. 

PARLIAMENT, 

See Franking. 

PARTICULARS, BILL OF, 
See Practice, iii. 

PARTITION. 

1 . The 8 & 9 IV. 3. c. 31. s. 1 . which 
directs the form to be pursued in a 
writ of partition, applies only to 
cases where the tenant does not 
appear. Ihjer v. Bullock and 
Others , M. 39 G. 3. 

1 B. Sc P. page 344 

2. The customary tenements in the 
North of Englatid which are par¬ 
cels of the respective manors in 
which they are situate, and des¬ 
cendible from ancestor to heir by 
the hereditary right called tenant- 
right, and held of the lord accord¬ 
ing to the custom, are not within 
the statutes of partition. Burrell 
v. Dodd, E. 43 G. 3. 3 B. Sf P. 378 

3. Pleadings on the writ de partitions 

Jacienda. ibid. ibid. 

PARTNERS, 

See Affidavit to hold to Bail, 
No. 19. Arbitration, No. 7. 
Consignment. Illegal Con¬ 

tract. 
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TRACT} No. 4, 5. Pleading, 

ii. 10. iii. 11. 

1 . A., B., C., and D. were partners iti 
a banking house at Liverpool, and 
C. and D.also carried on a separate 
mercantile concern in London; 
■J. S . having accepted bills payable 
at the house of C. D. employed A., 
B., C., and D. to get them paid ac¬ 
cordingly, and agreed to deposit 
with them good bills indorsed by 
him, for the purpose of enabling 
them so to do ; A., B., C., and D. 
debited J. S. in account for his ac¬ 
ceptances, and credited him for all 
the bills which he deposited; some 
of the bills so deposited by J. S. 
were remitted by^., 7?.,(7.,and D. 
to C. and D. upon the general ac¬ 
count between the two houses, and 
before any of the nrceptances of 
J. S. became due, both houses fail¬ 
ed, and ,/. .S', was obliged to pay his 
own acceptances. Held that the 
assignees of C. and D. were entitled 
to retain against J. S. the bills re¬ 
mitted to them by A., B., C., and 
1). Ballon v. Puller, T. 36 G. 3. 

1 B. if P.page 5'3i) 

*i. Hold also, that it made no difference 
that one of the bills remitted did 
not arrive in London till after the 
bankruptcy of C. and D ., though 
sent by AB., C. and D. before. 

ibid. ibid. 

3. If three partners (two of whom re¬ 
side abroad, and one in England') 
be sued for a partnership debt, and 
the partner resident in England ap¬ 
pear to the action, but refuse to ap¬ 
pear for the partners resident : 
abroad, the sheriff under a distrin¬ 
gas against the two partners may 
take partnership effects, though paid 
VOL. II. 


for by the partner resident in Eng¬ 
land a\one, to whom the partnership 
was largely indebted; and the Court 
will not relieve him against such 
distress. Morley v. Strombom and 
Others , M. 43 G. 3. 

3 B.Sf P. page 254 

4. If a Ji. fa. issue against one of se¬ 
veral partners, the Court will not, 
at the request of the partnership 
creditors, give the sheriff time to 
return the writ until an account 
can be taken of the several claims 
upon the partnership property. 
Parker v. Pistor , M. 43 G. 3. 

3 B. Sf P. 288 

5. A Ji. fa. having issued against the 

effects of the Defendant, who was 
jointly concerned in a manufactory 
with 25 other persons, to whom he 
was indebted to a greater amount 
than his whole share, and the she¬ 
riff’ having seized the whole of the 
partnership property, the Court 
refused to refer it to the protho- 
notary to inquire what was the 
Defendant’s interest in the effects 
seised. Chapman v. Koops, M. 
43 G. 3. 3 B. Sf P. 289 

PARTY WALLS. 

1. If the lessee of a house at rack-rent 
under-let it at an advanced rent, 
he is liable to contribute to the 
expences of a party wall built un¬ 
der the 14 G. 3. c. 78. Songster 
v. Birkhead, T. 38 G. 3. 

1 B. Sf P. 303 

2. Nor is the operation of the statute 
at all varied by any covenants to 
repair, entered into between the 
landlord and his tenant. 

ibid. ibid. 

T t 


PATENT. 
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PATENT, 

See Agreement, No. 6. Bankrupt, 
iii. 14, 15, 16. Covenant, No. 6. 
Deed. Monet had and re¬ 
ceived, No. 11. 

PAVING RATE, 

See Rate, No. 1. 

PAUPER, 

See Costs, ii. 1, 2, 3. 

PAYMENT, 

See Annuity. Bankrupt, iii. 
7, 8, 9. 11, 12, 13. Bond, No. 

I. 3. Insolvent, No. 16. Mo¬ 
ney had and received, No. 4. 

1. If A., tenant for life, subject to for- 

, feiture, remainder over to I?., lease 

to C. for a term, and afterwards ap¬ 
prehending that he has forfeited, 
acquiesce iu B.’s claiming and re¬ 
ceiving the rent from C., A .'s exe¬ 
cutor, on shewing that he acqui¬ 
esced under a false apprehension, 
may recover from C. the amount 
of rent erroneously paid to 13. 
Williams , Executor , &c. v. Bar¬ 
tholomew, M. 39 G. 3. 

1 B. Sf P. page 326 

2. Assumpsit for goods sold and de¬ 
livered, Plaintiff proved that hav¬ 
ing sold goods to the Defendant^ 
he received from him a check upon 

J, £., a banker, directing the lat¬ 
ter, two months after date, to pay 
to the Plaintiff a bill at two months 
for the amount of the goods, 
which check was indorsed by the 
Plaintiff, and paid by him into the 
banking-house of J. S., who en¬ 
tered it short in the Plaintiff’s ac¬ 
count; that the Plaintiff and De¬ 


fendant both kept accounts with 
J. S., and that the general course 
of business between J. S. and most 
of his customers was to settle ac¬ 
counts on certain quarterly days; 
when he advauced bills for his cus¬ 
tomers, or received bills from them, 
he entered the whole amount in 
his books as bills, but on the quar¬ 
terly days he debited his customers 
with the whole amount of bills ad¬ 
vanced to or for them, crediting 
them at the same time for interest 
from such day to the day when 
the bills would become due; and 
credited his customers for the whole 
amount of bills paid in by them, ' 
debiting them for the interest iu 
like manner; and when a check 
was paid lu for a bill to be drawn 
at a future day, he calculated and 
allowed interest on the next quar¬ 
terly day to the time when such 
bill, if drawn, would become pay¬ 
able; that the account between 
the Plaintiff and J. S. had been 
settled only six times between May 
1788 and March 1793, but that 
each of those settlements took 
place on a quarterly day; that on 
the 18th of March 1793, J. S. be¬ 
came bankrupt, a quarterly day 
having intervened between’ the 
payment of the check into tly> 
house of J. S. and his bankruptcy, 
upon which last quarterly day no 
settlement of accounts between the 
Plaintiffs and J. S. took place, nor 
was the amount of the check ever 
carried out as cash, or any calcula¬ 
tion of interest made thereon, till 
after the bankruptcy; that when 
the check was paid into the bank¬ 
ing-house of J. S. there was a ba¬ 
lance 
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lance of 51/. Ilf. in favour of 
Plaintiff, which was much over, 
drawn before the bankruptcy of J. 

S. y without any other addition to 
the credit side of the Plaintiff’s ac¬ 
count than the check in question. 
Held that the check in question 
did not, under all the circumstances 
of the case, amount to a payment 
for the goods by the Defendant. 
Brown v. Kewlejj, in Error , M. 
42 G. 3. 2 B. Sf P. page 518 

3. The Defendant offered to prove 
that on the last-mentioned quar¬ 
terly day the account between him¬ 
self and J. S. was settled, at which 
time he was debited for the whole 
amount of the check, and credited 
for interest thereon from the day of 
settlement to the day when the 
bill mentioned in the cheek, if 
drawn, would have become due. 
Held that tivis e\idence was net 
admissible. ibid, ibid . 

PAYMENT OP MONEY INTO 
COURT, 

See Co»ts. i. 0, 7. 15. Evidence, 
ii. 3. Practice, >ill. 2. Ten- 
or.il, No. 1. 

1. lu assumpsit against a carrier for 

goods spoiled, the Defendant was 
not allowed to pay the invoice 
price into court. Fail v. Pick- 
ford, T. 40 G. 3. 2 ft. $ P. 23 4 

2. If a Plaintiff by his bill of parti¬ 
culars confine his demand to one 
count of his declaration, and De¬ 
fendant pay money into court ge¬ 
nerally, the Plaintiff is not at li¬ 
berty to apply the money so paid 
in to any of those counts on which 
he is precluded from giving evi¬ 


dence by his bill of particulars. 
Holland v. Hopkins , T. 40 G. 3. 

2 ft. Si P. page 243 

3. The Court will not order .money 
paid into court by a Defendant 
through a mistake to be restored 
to him. r aughan v. Barnes , E. 41 

G. 3. 2 ft. Si P. 392 

4. Though perhaps in case of fraud 

they would. ibid. ibid. 

5. Where money is paid into court 
generally upon a declaration in 
contract, it is an admission of the 
existence of a contract in every 
transaction which is capable of be¬ 
ing converted into a contract by 
the assent of the parties. Bennett 
v. Francis , M. 42 G. 3. 

2 B Si P. 550 

6. Therefore where a Defendant who 
had possessed himself of goods be¬ 
longing to the Plaintiff, and had 
sold part and kept the residue in 
specie, paid money into court ge¬ 
nerally upon a declaration con¬ 
taining a count for goods sold and 
delivered, it was held that he had 
thereby admitted the transactioii^to 
have been converted into a con¬ 
tract, and that the plaintiff was 
entitled to recover the value of all 
the goods, under the couut for 
goods sold and delivered. 

ibid. ibid. 

7. In an action for breach of a con¬ 
tract to deliver goods at a certain 
price per ton, the Court will not- 
allow the Defendant to pay money 
into court. Strong v. Simps on 9 

H. 42 G. 3. 3 B. Si P. 14 

8. If the Defendant pay money into 
court generally upon a declaration 
containing a count on a policy of 
insurance, together with the mo- 

T t 2 ney 
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ney counts, and it appear that the 
Plaintiff, by his conduct previous 
to the trial, induced the Defend¬ 
ant to believe that the only point 
to be tried was a question of fraud, 
and suffered him to prepare his evi¬ 
dence accordingly, the Court will 
not allow the Plaintiff to object to 
the receipt of that evidence at the 
trial, on the ground of the contract 
having been admitted by payment 
of money into court. Muller v. 
Hartskornc , M. 44 G. 3. 

3 B. Sf P. page 556 
9 . In C. B. if the Plaintiff proceed to 
trial after money paid into court, 
he is notwithstanding entitled to 
costs up to the time of the money 
benig paid in. ibid', ibid. 

PEER, 

See Franking. Pleading, ii. 7, 8 . 

PENAL ACTION, 

See Time, No. 3. 

1. The Court will not give leave to 
compound on a penal action after 
verdict, unless the Defendant can 
shew circumstances which entitle 
him to such an indulgence. Crow¬ 
der v. Wagstaff, E. 37 G. 3. 

1 B.&sP. 18 
3. In compounding a penal action on 
the post-horse '-act, which gives 
' costs to the prosecutor, the Court 
will allow the prosecutor to receive 
the deficient duties (not amounting 
to 40s.) and full costs of suit, 
though together exceeding the 405 . 
paid to the crown. North q. t* 
v. T. 37 G. 3. 

^ 1 B.&P, 51 


PENALTY, 

See Attorney, No. 6. By-Law. 

Pleading, ii. 1. iii. 1. 

1. By articles of agreement between 

the Plaintiff and Defendant it was 
agreed on the part of the former 
that he should pay the latter so 
much per week to perform at his 
theatres, with her travelling ex¬ 
peaces of removing from one the¬ 
atre to another, except extra bag¬ 
gage, and on the part of the De¬ 
fendant that she should perform at 
the theatre such things as should 
be required by the Plaintiff, and 
attend at the theatre beyond the 
usual hours on any emergency and 
at rehearsals, or be subject to such 
fines as are established at the the¬ 
atres, and be at the theatre half an 
hour before the performances be¬ 
gin, and abide by the regulations 
of the theatres, and pay all fines; 
and it was agreed by both parties 
that u either of them neglecting to 
perform that agreement should pay 
to the other 200/.” Assumpsit up¬ 
on this agreement, stating several 
breaches, and concluding to the 
Plaintiff’s damage of 200/. Held 
that the sum mentioned in the 
agreement was in nature of a pe¬ 
nalty, and not of liquidated da¬ 
mages. Astley v. Weldon , H. 41 
G. 3. 2 JB. # P. page 346 

2. If a party agree not to do some 

specified act under a “ penalty*' of 
100/. such sum cannot be consi¬ 
dered in the nature of liquidated 
damages. Smith ▼. Dickenson , H. 
44 G. 3. 3 B.Sf P. 630 


PERJURY. 
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PERJURY. 

Qu. Whether any one giving his tes¬ 
timony under a commission issu ing 
out of a court of law for the ex¬ 
amination of witnesses in Scotland, 
could be convicted of peijury. 
Calliand v. Vaughan , H. 38 G. 3. 

1 B. 6fP. page 210 

PERSONAL ACTION, 

See Action personal. 

PHYSICIAN, 

See Evidence, ii. 32. 

PLEADING, 

See Abatement, No. 2, 3. Addi¬ 
tions. Agreement, No. 6, 7. 
Aid Prater, No. 1. Bankrupt, 
ii. 4, 5, 6. iii. 12, 13. Baron 
and Feme, No. 11, 12. Bond, 
No. 2, 3. Bye-Laws. Copy- 
hold. Costs, i, 9, 10. Cove¬ 
nant, No. 2. Damages. De¬ 
tinue. Discontinuance, No. 1, | 
2. Ejectment, No. 10, 11. 
Estoppel. Evidence, ii. 3, 4. 
7, 8, 9, 10, 11. Executor and 
Administrator, No. 2. In¬ 
dictment. Insurance, i. 2. 7. 
9. Judgment. Libel, No. 3. 
Misnomer. Money iiad and 
received, No. 10. Partition. 
No. 3. Practice, iii. v. 3. 14.21. 1 
vii. 6. Quare Impedit. Tender, 
No. 1. Variance. Usury, No. 7. 

T. Of the Form of Action and 

\ Joinder of Actions. 

II. Of the Parties thereto . 


III. When particular Matters 
may be pleaded 

IV. Of Certainty in Pleading . 

i V. Of the Manner of Pleading 
in general . 

VI. Of Title. 

VII. Of Surplusage. 

VIII. What cured by Verdict, 

I. Of the Form of Action; and 
Joinder of Actions , 

See Bills of Exchange and Pro¬ 
missory Notes, No. 10. 14. Ex¬ 
ecutor and Administrator^ 
No. 8. Goods sold and deli¬ 
vered, No. 1, 2. Salvage. 

1. A. agreed with B. to let him land 

rent 'free, on condition that A. 
should have a moiety of the crops ; 
while the crop was on the ground 
it was appraised for both parties : 
A. declared in indebitatus assump¬ 
sit for a moiety of the value of the 
crops sold to B ., without stating 
the special agreement, and held, 
that he might well do so, as the 
special agreement was executed by 
the appraisement, and the action 
arose out of something collateral to 
it. Poulter v. Killingbeck , E. 39 
G. 3. 1 B. Sf P. page 397 

2. A. declared in case against B. for 
sinking his boat, and after averring 
a non-feasance in B. as the cause 
.stated him to have acted with great 
force and violence in accomplishing, 
the injury; A. recovered, and on 
error brought because the action 
should have been trespass, not case, 
and because the two actions were 
mixed, the Court referred the con¬ 
cluding expressions to the non-fea¬ 
sance first stated, and held that the 

declaration 
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declaration -would support the 
judgment. Turner v. Hawkins , 
sn Error, E. 36 G. 3. 

1 B. Sf P. page 472 

3. An executor cannot join a count 

upon a bond given to his testator, 
and a count upon a bond given to 
himself as executor in the same ac¬ 
tion. Hosier v. Lord Arundell , 
H. 42 G . 3. 3 B. Sf P. 7 

4 . The first count of a declaration 
being in trover for bills of ex¬ 
change, and the second and third 
counts stating the delivery of the 
bills to the Defendant in order that 
he might get them discounted for 
a certain commission, and his hav¬ 
ing got them discounted, and his 
converting and disposing of the 
money to his own use; the De¬ 
fendant demurred generally, on the 
ground of a misjoinder of tort and 
contract, the subject of the two 
last counts being matter of con¬ 
tract : but the Court held that on a 
general demurrer, as all the counts 
were in the form of tort, judg¬ 
ment must be for the Plaintiff if 
any one count was good. Judin 
v. Samuel, E. 44 G. 3. lN.R. 43 

5. Declaration against the Defend¬ 
ant for driving his cart against the 
Plaintiff's horse with force and vi¬ 
olence, alleging it to have been 
done u .by and through the mere 
negligence, inattention, and want 
of proper care” of the Defendant. 
On demurrer to this declaration as 
no^ being in trespass, held that 
this declaration in case was good. 
Rogers ▼. Imbleton, H. 46 G. 3. 

2N.R. 117 

6* If one ship run against another by 
the negligence of the pilot while 


the owner is on board, the remedy 
against the owner is an action on 
the case. Huggetl v. Montgomery , 
T. 47 G. 3. 2 N. R. page 446 

7. An action for debauching the 
Plaintiff's daughter per quod ser- 
vittum amisit , is an action of tres¬ 
pass, and a count thereon may be 
joined with a count for breaking 
and entering the house. Wood - 
ward v. Walton , T. 47 G. 3. 

2 N. R. 476 

II. Parties thereto , 

See Bankrupt, iii. 10. Baron and 
Feme, No. 4, 5, 6. Consignor 
and Consignee, No. 1. Reple¬ 
vin, No. 1 , 2 . Ship, No. 4. 

1. In actions on contracts, if all the 
parties having a right to sue are not 
made Co-plaintiffs, it is in bar. 
Scott v. Godwin , T. 37 G. 3. 

1 B. Sf P. 73 

2. Semb. contra in actions on torts. 

ibid. 75 

3. But where all the proper parties 

are not made Co-defendants, it is 
only in abatement. ibid . 73 

4. The master, wardens, and com¬ 

monalty of a company cannot sue 
for a penalty forfeited to the mas¬ 
ter and wardens to the use of the 
master, waidens and company. 
Feltmaker y s Company v. Davis , M. 
38 G. 3. 1 B. Sf P. 98 

5. A . declared against B. and his 
wife, and administratrix, with the 
will annexed of C. deceased, u for 
that whereas C. died intestate, pos¬ 
sessed of South-Sea stock which 
she held in trust for A., and upon 
which certain dividends were due, 
in consideration that A. at the 

request 
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request of B. and bis wife had 
procured administration to be 
granted to the wife of B. as resi¬ 
duary legatee of C., with the will 
annexed, for the purpose of obtain¬ 
ing payment of the said dividends, 
and had agreed to hear the expences 
of obtaining such administration, 
and to furnish evidence to entitle 
them to the payment of the said 
dividends ; U. and his wife as such 
administratrix, promised to pay 
over to A. the amount of the di¬ 
vidends when receivedheld, that 
as the dividends never made part 
of the intestate’s estate, the action 
against B. and his wife as admi¬ 
nistratrix could not be maintained. 
Parker v. Bay Its et Ur., II. 40 

G . 3. 2 B. Sf P. page 73 

6. The three first counts of a decla¬ 

ration in assumpsit against execu¬ 
tors stated promises made by the 
testator, the fourth was for money 
had and received by the Defend¬ 
ants “ as such executors as afore¬ 
said,” «tating a promise to pay by 
them “ executors as aforesaid;” 
and the last was upon an account 
stated by the Defendants “ exe¬ 
cutors ns aforesaid,” and stating 
the promise to pay in the same 
manner: held bad upon general 
demurrer. Brigden v. Parkes , E. 
41 G. 3. 2 B. Sf P. 424 

7. If a peer be sued by bill, no ob¬ 
jection can be taken to such pro¬ 
ceedings except by plea in abate¬ 
ment. Hosier v. Lord Arttndell, 

H. 42 G. 3. 3 B. # P • 7 

8. Quaere, Whether even in that case 
such an objection could prevail ? 

ibid. ibid. 

8 . A. agreed in writing to pay the 


ere 

rent of certain tolls which he had 
hired, <( to the treasurer of the 
commissionersheld, that no ac¬ 
tion for the rent could be main¬ 
tained in the name of the treasurer. 
Pigott v. Thompson, E. 42 G. 3. 

» 3 B. Sf P. page 147 

10. If defamatory words be spoken 

of two partners respecting their 
trade, they may maintain a joint 
action for the slander, averring 
special damage. Cook v. Batchel - 
lor , E. 42 G. 3. 3 B.Sf P. 150 

11. A., £?., and C. being appointed 

assignees under a commission of 
bankrupt, and having acted as 
such, A. and B. pay each half of 
his bill to the solicitor: held, that 
A. and B. could not maintain a 
joint action against C. for his pro¬ 
portion of the money paid, but 
must each bring a separate action. 
Brand and Herbert v. Boulcott , 
M. 43 G. 3. 3 B. Sf P. 235 

12. in debt for double the yearly 
value under 4 G. 2. c. 28. the 
Plaintiff, after stating a demise to 
the Defendant’s wife, and her sub¬ 
sequent intermarriage with the De¬ 
fendant, alleged in the first count 
a notice to quit, and a demand of 
possession delivered to the De¬ 
fendant aud his wife; and in the 
second count, alleged a notice to 
quit and demand of possession de¬ 
livered to the wife previous to her 
marriage with the Defendant: held, 
that to support the second' count, 
the wife need not be joined for 
conformity; and that to sustain 
the action it was not necessary to 
have given a notice to thediusb&nd 
subsequent to the marriage. Lake 
v. Smith , H. 45 G. 3. 1 N. R. 174, 

13. Twe 
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13. Two proctors cannot be sned to¬ 
gether as for one offence, in not 
haring obtained and entered their 
certificates. Barnard v. Gostling, 
E. 45 G. 3. 1 N. R. 245 

14* A declaration in replevin by J. S, 
and his wife, without shewing any 
cause for joining the wife, is bad 
on demurrer. Serres and Wife v. 
Dodd, E. 47 G. 3. 2 N. R. 405 

15. A. as captain by charter-party 
between himself and B. agreed to 
receive a cargo of the agents and 
assigns of B., and B. agreed to 
procure the same; A. having re¬ 
ceived a cargo on board, signed a 
bill of lading stating the goods to 
have been shipped by order of C., 
and to be delivered to his order, 
and freight to bo paid according to 
the charter-party. In an action 
for negligeuce in stowing the goods 
brought by C. against A ., held, 
that C. was only an agent, and 
that the action should have been 
brought in the name of B. Moores 
v. Hopper , E. 47 G. 3. 

2 N. R. 411 

16. In an action on the ca»e upon a 

delivery of goods to several joint 
owners of a ship to be carried to 
A . for freight, alleging a devia¬ 
tion; if the Plaintiff fail in proving 
all the Defendants to be owners, 
he cannot recover even against 
those whom he proves to be owners. 
Max v. Roberts and Others , T. 47 
G. 3. 2 N. 1L 454 

III. When particular Matters may 
be pleaded, 

See Trespass, No. 1. 

<4$ In debt for rent against a mesne 

, assignee, the original lessor cannot 


reply per fraudem to a plea of as¬ 
signment, where the Defendant 
derives no benefit from the pre¬ 
mises. Taylor v. Shum and Others , 
E. 37 G. 3. 1 B. Sf P. page 21 

2. Quaere, Whether the replication 

per fraudem can ever be good to 
such a plea ? ibid, ibid, 

3. The plea de injuria suA propriA 

absq. tali causa to a cognizance for 
rent in arrear is bad, upon special 
demurrer. Jones v. Kitchin, T. 
37 G. 3. 1 B. Sf P, 76 

4. It is only to be received where the 
defence set up is matter of excuse. 

ib. 80 

5. Not where any right or interest is 

' asserted. ibid. ibid. 

6. Nor where the defence turns upon 
the plea of commandment; but the 
commandment must be answered. 

ibid. ibid. 

7. If the lord set up a custom to have 

the best live or dead chattel as a 
heriot, qu. if the tenant can mo¬ 
dify that custom by pleading ano¬ 
ther, that the homage shall assess 
a compensation in lieu of the he¬ 
riot ? Parkin v. Radcliffe , T. 38 
G. 3. 1 B. 6f P. 282 

8. Sembl. That bankruptcy of the 
principal cannot be pleaded by 
bail in their own discharge. Bed- 
dome and Another v. Holbrooke 
and Another, 7\ 39 G. 3. 

1 B. Sf P. 450 «. (b) 
(.Donnelly v. Dunn , ib. 448} 

9. Non damnijicatus cannot be plead¬ 
ed to debt on bond conditioned for 
the payment of a sum of money at 
a certain day, though it appear by 
the condition to have been given by 
way of indemnity. Holmes v. 
Rhodes, H. 37 G. 3. 1 B. Sf P. 638 

10. Bail 
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10. Bail cannot plead the bankrupt¬ 
cy and certificate of the principal 
in their own discharge. Donnelly 
▼. Dunn, M. 40 G. 3. 

2 B. tSf P. page 45 

11. Assumpsit by A ., £?., and C., 
against D. as one of the indorsers 
of a promissory note drawn by E. 
in farour of C '., D., and (himself) 
E., then in partnership, and by 
them indorsed to A ., B., and 6’. 
Plea in bar, that (7., one of the 
Plaintiffs, is liable as an indorser 
together with D., and held good 
on special demurrer. Mainzearing 
t. Newman, //. 40 6?. 3. 

2 B. & P. 120 

12. Assumpsit by several as execu¬ 
tors ; plea in bar that the promises 
were made by the Defendant toge¬ 
ther with one of the Plaintiffs ; 
and held good on demurrer. Mof- 
fatt and Others v. / 7 an Millingen , 
E. 27 G. 3. B. II. 

2 B. Sf P. 124. in notis. 

IV. Of Certainly in pleading. 

(Seepost. VIII.) 

1. The first count in a declaration in 

debt for a penalty under a by-law, 
set forth the charter empowering 
the company to make by-laws, the 
by-law made and the breach of it; 
the second count omitting the 
above particulars, stated the pe¬ 
nalty as being forfeited <c under 
and by virtue of a certain by-law 
of the company before that time 
duly made, &c.” and this count 
on special demurrer was held bad. 
Feltmakers 1 Company v. Davis , M. 
38 G. 3. 1 B. Sf P. 98 

2. If bail plead the bankruptcy of 
their principal in their own dis¬ 


charge, they must plead it circum¬ 
stantially, or it will be bad on 
special demurrer. Donnelly v. 
Dunn, T. 39 G. 3. 

1 B. Sf P. page 448 

3. Or on general demurrer. Bed- 
dome and Another v. Holbrooke 
and Another, T. 39 G. ,3. 

1 B.SfP. 450. n. (b) 

4. Debt on bond, conditioned for 
J. S. rendering account to the 
Plaintiffs of all monies he should 
receive as their agent. Defendant 
pleads performance in the words 
of the condition; Plaintiffs reply 
that J. S. received divers sums of 
money amounting to 2000/. be- ' 
longing and relating to the Plain¬ 
tiff’s business as their agent, and 
hath not rendered to the Plaintiffs 
an account of the said 2 0001. or 
any part thereof: this replication 
being specially demurred to, for 
generality was held sufficient. 
Shum v. Farrington , H. 37 G. 3. 

1 B. Sr P. 640 

5. It is not sufficient to state 44 a cer¬ 

tain voyage” as the consideration 
of wages, without specifying what 
that voyage is. White v. Wilson , 
H. 40 G. 3. 2 B.Sf P. 120 

(Sec Div. v. No. 7.) 

6. The Plaintiff in replevin pleaded 
in bar to an avowry for damage 
feazance that the locus in quo, from 
time whereof, &c. ought to be open 
and common, (C on or before the 
15th of October, when the com 
was cut and carried, and from 
thence for a long time, to wit, for 
three weeks and upwards,” that 
the Plaintiff at the time when, &c. 
put in his cattle, <( the same time 

being 
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being when the said field was and 
ought to be opened and common as 
aforesaid.” Held that the plea was 
bad for uncertainty, even after ver¬ 
dict, the right of common being 
too generally described both in its 
commencement and conclusion. 
Da Costa v. Clarke , T. 40 G. 3. 

2 B. $ P. page 257 

7. Declaration that 44 in considera¬ 
tion that the Plaintiff had taken 
the Defendant's goods on board his 
ship to be carried to the De¬ 
fendant promised to pay the money 
due for freight and carriage of the 
same on the delivery of the bill of 
lading; that the bill of lading was 
delivered, by reason whereof the 
Defendant became liable to pay a 
large sum, to wit, 20 L for freight 
and carriage of the said goods.” 
Held bad on demurrer, because it 
did not appear that any thing be¬ 
came due for freight on the delivery 
of the bill of lading. Blakey v. 
Dixon , M. 41 G. 3. 2 B. Sr P. 321 

8. Qrnere , Whether in alleging the 
promise to pay in the above case,the 
Plaintiff should not have stated the 
speciGc sum, or have said, so much 
as should be reasonably due ? ib. ib. 

!>. In an avowry, Defendant averred 
that all those whose estate he now 
has, &c. from time whereof, &c. 
have been accustomed to have, and 
of right during all the time afore¬ 
said ought to have had, and still of 
right ought to have common of pas¬ 
ture in the locus in quo: held bad, 
and that it did not amount to an 
averment of right of common at 
a$f times of the year. Hazokins 
v. Ecklcs , //, 41 G. 3. 

2 B. Sf P. 359 | 


10. The first count of a declaration 
stated that the Defendant hereto-' 
fore, to wit, on such a day drew a 
bill of exchange bearing date the 
day and year aforesaid, payable two 
months afterdate. The second count 
stated that afterwards, to wit,on the 
day and year aforesaid, the Defend¬ 
ant drew a certain other bill of ex¬ 
change, payable two months after 
date; without mentioning any ex¬ 
press date in either count: held, 
that both counts were good. 
Hague v. French , T. 42 G, 3. 

3 li. Sr P. page 173 

11. Policy on indigo and bale goods; 

the declaration alleged that 44 divers 
goods, &q. of 3000/. value were put 
on board,” and afterwards averred 
that 44 the said writing or policy of 
assurance was made on the said 
goods,” &c. Held good on special 
demurrer. De Symons v. Johnston , 
M. 46 G. 3. 2 N. R. 77. 

V. Of the Manner of Pleading in ge¬ 
neral. 

See Variance, No. 1. 

1. A pardon, if pleaded, must be 
averred to be under the great seal. 
Bull v. Tilt, H. 38 G. 3. 

1 B.SrP. 199 

2. The omission of 44 and thereupon 

the said J.S. complains” in the be¬ 
ginning of a declaration in trespass 
on the case, is no cause of special 
demurrer. Dobson v. Sir IV. 
Herne , Knt. and Another , H. 39 
G. 3. I B. Sf P. 366 

3. To debt for an escape, Defendant 
pleaded a negligent escape and vo¬ 
luntary return, since which the pri¬ 
soner had been safely kept: Plain¬ 
tiff in his replication admitted the 
negligent escape and voluntary 

return. 
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return, but alleged that the pri¬ 
soner had not been safely kept 
since that lime, having again es¬ 
caped, which was a different es¬ 
cape from that mentioned in the 
plea, and the same for which the 
action was brought; Defendant in 
his rejoinder traversed the allega¬ 
tion that the prisoner had not been 
safely ke»t, and then pleaded to 
the latter part of the replication 
as to a new assignment, a negli¬ 
gent escape, voluntary return and 
safe keeping since, in the same 
manner as in the plea; this latter 
part of the rejoinder was held bad 
on special demurrer. Griffiths v. 
Eyles, E. 39 G. 3. 

1 B. Sc P. page 413 

4 . A plea that if the prisoner escaped 
several times (without specifying 
them) he returned as often, is bad. 

ibid. ibid. 

5. In an action on a promissory note 

by the indorsee against the maker, 
notice of the indorsement need not 
be averred. Reynolds v. Davies, 
M. 37 G. 3. 1 B. Sf P. 62,5 

6. A. declared against B. and his 
wife administratrix with the will 
annexed of C . deceased u for that 
whereas C. died intestate, possess- 

, ed of South Sea stock, which she 
held in trust for A. and upon 
which certain dividends w'ere due, 
in consideration that A. at the re¬ 
quest of B . and his wife had pro¬ 
cured administration to be granted 
to the wife of B. as residuary le¬ 
gatee of C. with the will annoxed 
for the purpose of obtaining pay¬ 
ment of the said dividends, and had 
agreed to bear the expences of ob¬ 
taining such administration, and to 


furnish evidence to entitle them to 
the payment of the said dividends ; 
B. and his wife as such administra¬ 
trix promised to pay over t o^l.the 
amount of the dividends when re¬ 
ceived held that theconsideratiou 
stated was insufficient to support the 
promise. Parker v. Baylis et Ux. 
11. 40 G. 3. 2 B. 8f P.page 73 

7. Declaration by a sailor for wages 

earned “ during a certain voyage, 
to wit, a certain voyage from the 
port of London to the coast of 
Africa , and from thence to the 
West Indies.” At the trial it ap¬ 
peared from the articles, that the 
voyage was “ from the port of 
London upon an intended voyage 
to the coast of Africa for slaves, 
and from thence to the West In¬ 
dies or America , and afterwards to 
London in Great Britain , or to her 
delivering port in Europe held 
that the variance between the de¬ 
scription of the voyage in the de¬ 
claration and that in the articles 
was fatal, though the captain put 
an end to the voyage in the West 
Indies , and discharged the crew 
there. White v. Wilson , II. 4(1 
G. 3. 2 B. % P. 116 

8. And though the description of the 

voyage in the declaration was un¬ 
der a scilicet. ibid, ibid . 

9. Declaration on a policy on ship and 
goods at and from London to Em- 
den , <( beginning the said adven¬ 
ture on the said goods from the 
loading thereof on board the said 

i shipin the policy there was a 
memorandum whereby the said in¬ 
surance was declared to be on 15 
hogsheads of tobacco, marked B. 
S. No. 51. and G5.; special de¬ 
murrer 
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inurrer, first because the goods 
were not averred to have been put 
on board at London; secondly, 
because the goods were not alleg¬ 
ed to have been marked or num¬ 
bered as in the memorandum but 
only thus w 15 hogsheads the goods, 
Ac. in the said policy mentioned 
thirdly, because the plaintiff was 
stated to have been interested until 
and at the time of the loss, with¬ 
out shewing that he was interested 
at the time of the policy being 
made; fourthly, because no venue 
was laid to the allegation of loss 
on the high seas: Scrub, that the 
declaration was bad. De Symonds 
v. Shedden , E. 40 G. 3. 

2 B.Sf P. page 153 

10. If A. and B. declare upon a poli¬ 
cy of insurance, and aver that they 
were interested until and at the 
time of the loss, and it be proved 
that C., after the policy effected 
but before the loss, became a part¬ 
ner with A. and B. in the goods 
insured ; it seems that the variance 
is not fatal, for the averment of in¬ 
terest relates to the time of mak¬ 
ing the policy. Perchard\. IVhit- 
more, Guildhall sittings after Mich. 
1786, cofam Buller , J. 

2 B.SfP. 155 n. 

11. In a declaration for slander the 
Plaintiff stated that he was a job¬ 
ber or dealer in the funds, and as 
such jobber or dealer had been ac¬ 
customed lawfully to contract and 
had from time to time lawfully 
contracted, Ac.: that the Defend¬ 
ant said of him as such jobber or 
dealer, u he is a lame duck,” mean¬ 
ing that he had not fulfilled his 
contracts - in Tespect of the 6aid 


stocks of funds, in consequence of 
which divers persons refused to ful¬ 
fil their contracts with him (speci¬ 
fying the contracts,) and he was 
prevented from fulfilling his con¬ 
tracts with other persons: held 
that it did not sufficiently appear 
either that the words were spoken 
of lawful contracts, or that the 
Plaintiff was a lawful jobber or 
dealer in the funds; and that the 
declaration was therefore bad. 
Morris v. Langdale , M. 41 G. 3. 

2 B. P. page 284 

12. Qu. Whether under such circum¬ 
stances it can be stated as special 
damage, that divers persons refus¬ 
ed to fulfil their contracts with the 
plaintiff, since he might recover a 
compensation by action if the con¬ 
tracts were lawful ? ibid. ibid. 

13. If a Defendant in replevin plead 

by way of justification of the tak¬ 
ing, that he was possessed of a 
messuage with common appurte¬ 
nant, and that the Plaintiff’s cattle 
were damage feasant, on the com¬ 
mon, and conclude in bar without 
praying a return, it seems that such 
a plea is bad. Hawkins v. Erkles , 
II. 41 G. 3. 2 D. & P. 359 

14. Where three parish-churches have 
been united by 22 Car. 2. c. LI. 
the benefice may be described in 
pleading as one rectory. Wilson , 
q. t. v. Van Mildert , E. 41 G. 3. 

2 B.SfP. 394 

15. Trespass for assault and false im¬ 

prisonment may be laid, diversis 
diebus ct victims. Burgess v. Free - 
love , E. 41 G. 3. 2 B. A P. 425 

16. Assumpsit on a note payable by 
instalments, plea in bar as to the 
said several causes of action, ex¬ 
cept 
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cept the last instalment, “ that the 
said several causes of action did 
not, nor did any of them accrue 
within six yearsheld on special 
demurrer, that though some of the 
instalments might be barred, and 
the others not, yet that the intro¬ 
duction to the plea and the body 
of it were inconsistent. Gray v. 
Pindar , E. 41 G. 3. 

2 2?. Sf P. page 427 
J 7. Plaintiff declared against the De¬ 
fendant as acceptor of a bill of ex¬ 
change, payable to certain persons 
using the firm of Messrs. M i Brair , 
Watson and Co.; Defendant plead¬ 
ed that the said Messrs. M i Brair, 
Watson and Co. had accepted sa¬ 
tisfaction ; Plaintiff replied that 
the said persons so as aforesaid 
using the firm of Messrs. M i Brair 
and Co. (leaving out the name of 
Watson ) did not accept satisfac¬ 
tion, and concluded to the country. 
Semb. that this variance could 
only be taken advantage of on spe¬ 
cial demurrer. Bell v. Da Costa, 
E. 41 G. 3. 2 B. 6f P. 446 

18. If A. agree to buy of 2?., and B. 
to sell to A ., goods at a certain 
price, to be delivered between such 
a day and such a day, and B. fail 
to deliver the goods within the 
time ; it is sufficient for A . in de¬ 
claring on the contract to aver, 
that he was during all the time and 
still is ready and willing to receive 
add pay for the goods, without 
making any allegation of an actual 
tender and refusal. Waterhouse v. 
Skinner 9 E. 41 G. 3. 

2 B.SfP. 447 
10. Replevin of cattle taken in A. 


the Defendant avowed the taking 
in A. under a demise of certain 
premises of which B. was parcel, 
and because the cattle were da¬ 
mage feasant in B. he took them 
and drove them through A. in hiA 
way to the pound ; and upon gem 
neral demurrer the avowry was 
held to be well pleaded. Aber¬ 
crombie v. Park hurst, T. 41 G. 3.’ 

2 B. Sf P.page 480 

20. In an action against the sheriff 

for an escape on mesne process, it 
is sufficient to aver that the sheriff 
had not the body at the return of 
the writ, without negativing the 
appearance of the party or his put¬ 
ting in bail. Slovin v. Perring, 
M. 42 G. 3. 2 2?.# P. 561 

21. If the writ issue from C. B. and 
the declaration for an escape aver 
that the Defendant had not the 
body “ before our said Lord the 
King” on the return day, it is bad 
on special demurrer. ibid. ibid. 

22. If a declaration on a policy of 

insurance aver the goods to have 
been seized in a forcible and hos¬ 
tile manner by certain persons ene¬ 
mies of our Lord the King to the. 
Plaintiff unknown, and it appear 
in evidence that they were seized 
by the Spanish government, as 
about to be imported into the Spa¬ 
nish Main contrary to the laws of 
Spain , such loss is not well de¬ 
scribed by the averment in the de¬ 
claration. Matthie v. Potts , H. 
42 G. 3. 3 B. Sf P. 23 

23. A replication to a plea of tender, 
stating an original writ sued out 
and returned before the tender, but 
not proceeded upon, and then a 

second 
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second original writ sued out after 
the tender, and proceeded upon, 
but unconnected with the first 
writ, is no answer to the plea 
Stratton v. Savignac , H. 43 G. 3. 

3 B. Sf P. page 330 

24. Judgment by default having 
been suffered in an action on a 
bond, the Plaintiff entered up 
judgment for the penalty, together 
with 91. 10s. ; he then assigned 
breaches upon which a writ of in¬ 
quiry having been executed, da¬ 
mages were assessed at 1115/. 135. 
4 d. and costs 40 shillings, and the 
Plaintiff entered up another judg¬ 
ment for those damages, together 
with 31/. 6s. 8 d. for costs, but af¬ 
terwards entered a. remittitur on 
the roll for the costs: held that the 
second judgment was erroneous. 
Hank in v. Broomhead, //. 14 G. 3. 

3 li. <Sr P • 607 

25. In an action for words alleged 
to have been spoken of one as a 
candidate to serve in parliament, it 
is not necessary to set out the writ, 
in order to shew that the Plaintiff 
was a candidate. Ilurzcood v. 
Sir J. Astley , T. 44 G. 3.. 

1 N. R. 47 

26. The 11 G. 2. c. 19. respecting 
avowries in replevin, does not ex¬ 
tend to an avowry for a rent charge. 
Pulpit v. Clarke , T. 44 G. 3. 

1 N. R. 56. 

27. The Defendant in replevin hav¬ 
ing made cognizance for rent-ser¬ 
vice as bailiff of A ., I?., and C. 
who were lawfully possessed of a 
certain manor, of which the locus 
m quo was parcel, and holden at a 
certain rent; the Plaintiff replied 


that AB., and C. -were not seized 
in their demesne as of fee of the 
manor: held bad on demurrer. 
Bulpit v. Clarke , T. 44 G. 3. 

1 N. 11. page 56 

28. If a contract for freight and de¬ 

murrage be entered into by deed, 
the Plaintiff cannot declare in debt 
generally, and give the deed iu 
evidence, but ought to declare upou 
the deed. Alty v. Parish , M. 45 
G. 3. 1 N. R. 104 

29. Declaration stated that Plaintiff 
at the request of E. B. and M. B. t 
sold and delivered to them goods 
of a certain value; and that in 
consideration thereof, and also in 
consideration that the Plaintiff, at 
the request of the Defendant, 
would forbear and give day of pay¬ 
ment of the said sum of money, 
Defendant by a certain note or 
memorandum in writing signed by 
him, undertook to pay him the 
money, and then alleged that 
Plaintiff, relying on the promise of 
Defendant, did forbear and give 
day of payment of the said sum, 
&c. After verdict for the Plaintiff 
the Court refused to arrest the 
judgment on the ground of the de¬ 
claration not stating to whom the 
forbearance was given. Marshall 
v. Birkenshatc , II. 45 G. 3. 

1 N. R. 172 

30. Semble. That the declaration 

would have been good on demur¬ 
rer. ibid . ibid. 

31. Queere. Whether it be not bad to 
sue under the statute for not having 
obtained and entered, a certificate, 
without distinguishing which of 
those two omissions the person sued 

has 
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been guilty of? Barnard v, Gust- . 
ling , £. 46 G. 3. 

I N. R page 245 
32. In an action against 46 Defend¬ 
ants where the declaration con¬ 
tained two counts for work done 
by Plaintiff as an attorney, and 
two more for work done by him, 
without saying in what capacity, 
the Court ordered two couuts to 
be struck out, and the word “ De¬ 
fendants” to be substituted for the 
name of the Defendants in all the 
places where they 'occurred except 
the first. Meeke v. Oxlade and 
Others , T. 45 G. 3. 1 N. R. 289 
33. The first count of a declara¬ 
tion in assumpsit stating au agree¬ 
ment between two persons, omitted 
the mutual promises. On motion 
in arrest of judgment, held that 
the agreement imported a promise. 
Mountford and another v. Horton , 
M. 46 G. 3. 2 N. it. 62 

J4. Defendant agreed to pay to | 
Plaintiff within two months loOC/. 
and in consideration thereof Plain¬ 
tiff agreed to deliver up all securi¬ 
ties in his possession under which 
tie claimed auy debt against the 
estate of J. IV., deceased, to exe¬ 
cute a general release of all claims 
on the estate of J. IV. for matters 
between Plaintiff and J. IV. to the 
day of his decease, and between 
the trustees and representative of 
/. IV. to the date of the agree¬ 
ment, except 600/. und interest 
due on a bond giveu by J. IV. 
which Defendant agreed to pay 
to the person entitled thereto. In 
assumpsit stating mutual promises 
to perform the agreement, Plain¬ 
tiff averred that he was ready 


and willing to deliver up all 
securities under which he claim¬ 
ed any debt against the estate 
of J. W. deceased, and to ex¬ 
ecute a general release of all 
claims on the estate of J. fV. for 
matters between the Plaintiff and 
J. IV. deceased, to the day of his 
decease, and assigned for breach 
non-payment of the 1500/. and 
600/. or either of them : held that 
the release described in the decla¬ 
ration was not co-extensive with 
that agreed to be given, and that 
this defect could not be cured by a 
verdict. Smith v. fVoodhuuse, in 
Error, I 1 . 46 G. 3. 

2 N. R. page 233 

35. But that in this case it appeared 
that the payment of the money 
was intended to precede the re¬ 
lease, and therefore the averment 
was not necessary, and the decla- ' 
ration well enough. ibid._ibid. 

36. Indebitatus assumpsit for board, 
schooling, clothes, &c.with a count 
on a quantum meruit for the same; 
and also a count stating that in con¬ 
sideration that the Plaintiff had 
taken J. fV. as a scholar into an 
academy kept by him, and that he 
had left it without having given 
due notice, the Defendant pro¬ 
mised to pay so much as the Plain¬ 
tiff reasonably deserved to have: 
held that under these counts the 
Plaintiff was intitled to recover 
for a quarter over the time which 
J. IV. stayed on the ground of a 
quarter’s notice not having been 
given, that being one of the terms 
upon which he was taken. Eardley 
v. Price, M. 47 £?. 3. 

2 N. R. 333 

37. Debt 
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37. Debt on bond conditioned for H. S. had not delivered them: 

payment of an annuity of 175/. held first, that the sale of hops 

quarterly during the life of lady growing on the land was not ille- 

G. ; pleas, payment of the annuity gal, it not being averred, that they 

at the days, and payment of the were bought to sell again; and, 

arrears after the days in the con- secondly, that it was not ucccs- 

dition. Replication, that the sary for the Plaintiff to aver any 

Defendant did not pay the annuity request or notice to deliver at any 

or the arrears in manner and form particular time, or any tender of 

as Defendant alleged, but on the the price, it appearing that the 

contrary Plaintiff suggested that first act was to be done by the 

during the life of lady G . 87/. 10#. vendor. Bristozo and Others , 

for two quarterly payments be- Executors , &c. v. YVaddington 

came due and was still in arrear, and Others , in Error , M. 47 G. 3. 

and concluded to the country. On 2 N. R. page 355 

demurrer the Court seemed to 

think the replication bad, and gave 

the Defendant leave to amend on yj. qj Title, 

payment of costs. l)e La Rue v. 

Stewart , M. 47 G. 3. 1. The reversion of lands demised to 

2 N. R. page 302 the Defendant for years is con- 

38. Declaration stated that II. S. be- veyed to A . and B. and the heirs 

ing possessed of laud on which hops of B. in trust for A. and his heirs; 
were growing, agreed to sell to J. A. declares singly on a covenant 

TV. all the hops then growing on contained in the lease; and after 

the said land at 10/. per cwt. to setting out the above title without 

be paid by F. TV. to H. &, to be averring the death of B. states 

delivered in pockets by the said himself to be “ thereby seized of 

II. S. to F. TV. at TVhitslable in the reversion in his demesne as of 

Kent ; that in consideration fee.” This is bad upon demurrer, 

that F. TV. undertook to accept Scott v. Godwin , T. 37 G. 3. 

and pay for the hops H. S. pro- 1 B. ^ P. 67 

mised to deliver them at the place 2. If a demandant in a writ of right 
and manner aforesaid in a reasona- count upon the seizin of his an* 

ble time next after they should be cestor, u in domivico suo ut de 

picked andgathered; that the hops feodo” omitting u et dejure ,” it 

were picked and gathered, and seems to be bad. Slade et Ux. v. 

amounted to two cwt.; and al- Howland , in false judgment , M. 

though a reasonable time for de- 42 G. 3. 2 j?. <Sf P. 570 

livery had elapsed, and although 3. If the demandant in deducing hit 
said F. TV. was during that time title through a female describe her 

and afterwards ready and willing as 66 sister and heir of J. 

to accept and pay for the hops at , and it appear upon the face of the 

the rate and in manner, &c. yet count that J .. S. left a son who 

survived 
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survived his aunt, it is fatal; al¬ 
though it also appear that upon 
failure of issue of the son, the issue 
of the sister of J. S. became his 
heirs. Slade et Ux. r. Dowland , 
M. 42 G. 3. 2 B.6f P. page 570 

4. In the count of a writ of right it 
is not sufficient to state that the 
lands descended to four women, as 
nieces and co-heirs of J. S. with¬ 
out shewing how they were nieces. 
Dumsday v. Sir R. Hughes and 
Another, T. 43 G. 3. 

3 B.SfP. 453 

VII. Of Surplusage. 

1. If a declaration on a bail bond con¬ 
clude K whereby an action hath 
accrued to the Plaintiff to demand 
and have of the principal (instead 
of the bail) and that the principal 
hath not paid, Ac.” it is bad on 
special demurrer, for these words 
cannot be rejected as surplusage. 
Morgan v. Sargent , T. 37 G. 3. 

1 B.SfP. 58 

2. If the replication to a plea in 

abatement of the writ begin “ that 
the said declaration ought not to 
be quashed/' but conclude pro¬ 
perly, it is well enough, for such 
words may be rejected as surplus¬ 
age. Sabine v. Johnstone , T. 37 
G.3. 1B.*P.60 

VIII. What cured by Verdict. 
(See Ante, iv. 6. v. 29. 33, 34.) 

1. A declaration stated that in con¬ 
sideration that the Plaintiff had 
•old to the Defendant a certain 
horse of the Plaintiff, at and for a 
certain quantity of certain oil , to be 
delivered within a certain time. 
You II. 


which had elapsed before the com¬ 
mencement of the suit, the De¬ 
fendant promised to deliver the 
said oil accordingly: held well 
enough after verdict. Ward v. 
Harris , T. 40 G. 3. 

2 B. 4* P.page 2 66 

2. If to an avowry for 120/. rent in 
arrear, the Plaintiff plead <( that 
the said 120/. is not due,” and the 
Defendant join issue thereon, and 
at the trial it appear that 24/. only 
is due upon which the Plaintiff ob¬ 
jects that the evidence does not 
support the issue joined by the De¬ 
fendant ; yet if a verdict be taken 
for 24/. subject to the opinion of 
the Court, such finding will cure 
the detect in the formality of the 
issue. Cobb v. Bryan , H. 43 G. 3. 

3 B. 4r P. 348 

PLEDGE, * 

See Bills of Exchange and Pro¬ 
missory Notes, No. 1,2, 3. 

PLEDGES, 

See Replevin, No. 1. 5. 

POLICY, 

See Insurance. 

POSTEA, 

See Arbitration, No. 6. 

POST OFFICE, 

See Franking. Stamps, No. 4. 

1. It seem9 that it is not a felony 
within 7 G. 3. c. 50. i»> 1* for a 
person employed in.the Post Office 
to steal oat of a letter, entrusted 

Uu 
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to bia care, a draft on a London ' 
banker, purporting to be drawn in 
London^ but actually drawn above 
10 miles from London on unstamp¬ 
ed paper. The King v. Pooley , 
H. 43 G. 3. 3 D. Sf P. page 314 

•2. It seems also that s. 2. of the same 
act does not apply to persons em¬ 
ployed in the post office; and that 
a person of that description there¬ 
fore, who steals a letter out of the 
post office, is not guilty of felony 
under that section. ibid. ibid. 

POSSESSION, 

See Pleading, t. 13. 27. 

POWER, 

See Authority. 

If an estate in fee be devised to a 
feme covert, with a power annexed 
to dispose of the estate without the 
controul of her husband, sudi 
power is void, being inconsistent 
with the fee given in the first in¬ 
stance. GoodhiU v. Brigham , H. 
38 Cr. 3. 1 D.Sf P. 192 

PRACTICE, 

See Affidavit. Affidavit to hold 
to Bail. Amendment. Abbi- 
tration. No. 1, 2, 3. Arrest. 
‘ Attachment. Bail. Bail-Piece. 
Bankrupt. Baron and Feme. 
Bond. Costs. Courts. Distrin¬ 
gas. 'Ejectment. Escape, No. 4. 
Exchequer Chamber, No. 3. In¬ 
solvent 1 . Interest of Money. 
Judgment* Lunatic, No. 1, 2. 

’MiSNOMBR; Jfer 4. PARTNERS. 


Payment of Money into Court* 
Penal Actions. Prisoner, No. 6. 
Process. Replevin. Right, 
Writ of. Tender. Trial. 
Usury, No. 3. Variance. Ven¬ 
ditioni Exponas. Venue. Ver¬ 
dict. Warrant of Attorney. 

I Relative to Process. 

II. - Arresty Detainer , 

Daily and Appearance. 

III. —- * Pleadings , and Dill 

of Particulars. 

IV. - Trial 3 Inquiry , and 

Evidence. 

V.- Judgment hid Re¬ 

ference to the Prothonotary. 

VI.- Execution. 

VII.- Staying and setting 

aside Proceedings. 

VIII.-- - - Costs. 

IX. ■■■■■ - Waver of Irregu¬ 

larity. 

X. —-- Writ of Error . 

I. Relative to Process. 

See Time, No. 3. Variance. 

1. Defendant before the action com¬ 
menced quitted the kingdom, leav¬ 
ing another in possession of his 
house and goods; Plaintiff having 
served a summons to appear at the 
house distrained the goods to com¬ 
pel an appearance; and held regu¬ 
lar. Sir W. Stainesy Knight, and 
Anothery v. Johannoty H. 38 G . 3. 

1 B. 4r P. page 200 

2. A Defendant must take advantage 
of an irregularity in thuwrit before 
appearance. Fox and another v. 

Money f 
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Money, E. 38 G. 3. | Initials only of the Christian n£me 

1 B. Sf P. page 250 I were inserted. Howell y. Cole- 


3. If a distringas be returnable on 
, the last day of Term, the Plaintiff 
lit the rising of the Court may move 
to increase issues on the alias or 
pluries, distringas to be issued 
thereupon on the following day, 
in case no appearance shall then 
have been Entered. Reg. Gen. T. 

38 G. 3. 1 B. Sf P. 312 

4. So where issues have been levied 

on such distringas, he may at the 
rising of the court move for leave 
to sell the issues to pay the costs 
of the distringas. ibid. ibid. 

5. If a capias per continuance be 
tested on the same day as the ori¬ 
ginal capias, a new original capias 
may be sued out to warrant it, 
though such new original bear teste 
before cause of action accrued. 
Davis, One , &c. Assignee of the 
Sheriff v. Owen and another, M. 

39 G. 3. 1 B. Sf P. 342 

4 . A capias ad respondendum against 

bail was tested of a day, prior to 
the return of the ca. sa. against the 
principal, but was not in fact sued 
out till afterwards: held regular. 
Pinero v. Wright, T. 40 G. 3. 

2 B. Sf p. 235 

7. The day inserted in a notice to 
appear to a common capias must be 
the return day of the writ. Rush- 
ton v. Chapman , M. 41 G. 3. 

- 2 B.SfP. 340 

8. The Court will not set aside pro¬ 
ceedings and order the bail bond 
to be delivered up because a De¬ 
fendant has been arrested on a 
special capias , in which as well as 
in the affidavit to bold to tail the 


man, T. 41 G. 3. 

2 B. dr P. page 460 

9. The Court will not open the rule 
for ad attachment on the mere affi¬ 
davit of the party, that he hat not 
been served; at least unless he shew 
some mistake in the service. Hep* 
ley v. Granger •, E . 45 G. 3. 

1 N. R. 258 

10. A testatum capias, having been 

made returnable on a day certain 
instead of a general return day,was 
held irregular. Inman v. Huish , 
H. 46 G. 3. 2 N. R. 138 

11. A capias directed to the sheriff of 

Middlesex cannot be served in 
London. Willis v. Pendrill, H. 
46 G. 3. 2 N. R. 167 

II. Relative to Arrest, Detainer^ 
Bail, and Appearance. 

See Align. Bail II. Lunatic, 
No. 1. Variance, No. 11. 

1. It is in the discretion of the Court 
to put a Defendant under terms 
who moves to have the issues levied 
under several distringas's restored^ 
to him on his appearance accord¬ 
ing to 10 G. 3. c. 50. s. 4. Caza¬ 
let v. Dubois, T. 37 G. 3. 

1 B. P. 81 

2. If a Defendant be holden to hail 
under a Judge’s order, a material 
fact being Concealed from ihe 
Judge, which would probably have 
induced him to refuse t{ie order; 
the Court will on application dis« 
charge the Defendant, even though 
there was a sufficient affidavit of 
debt, independent of the order. 

U u.2. Davis 
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Davis t. Chippendale , M. 41 G. 3. 

2 B. & P. page 282 

3. But they viU not discharge him 
from a detainer lodged against him 
by a third person while in custody 
under the Judge’s order, ibid. ibid. 

4. If a Defendant being arrested upon 
process in K. B. give a warrant of 
attorney to confess judgment, and 
be afterwards liolden to bail in 
C. B. in an action upon that judg- 
ment, the Court will discharge him 
Upon a common appeaiance. Sal- 
keld v. Lands, E. 41 G. 3. 

2 B.SfP. 416 

6. If a Defendant accept a declara¬ 
tion, and act as if an appearance 
bas been entered for him, the Court 
will not permit him to set aside a 
judgment for want of un appear¬ 
ance having been entered. Wil¬ 
liam* v. Strahan , T. 45 G. 3. 

1 N. R. 309 

III. Relative to Pleadings and Bill of 
Particulars. (See Post , IX. 5.) 

'Bail, ii. 17* Costs, i. 11. Courts, 
No. 5. Evidence, ii. 17. Oyer. 
Prisoner, No. 8. 

1. It is not sufficient to stick up a no¬ 
tice of declaration in the £ffice, if 
the Defendant’s last place of abode 
be known; for it ought to be 
served there. Moisten v. Culliford , 
J5f. -38 G. 8. I B. 8s P. 214 

% To assumpsit on a bill of exchange, 
the Court will not allow a Defend¬ 
ant to plead the general issue, and 
.that the bill was given on a stock- 
jobbing transaction contvaiy to 
7 G. 1 c. 8. Shaw v. Everett , //. 
38 G. 3. 1 B. SfP. 222 


3. Nor the general issue and alien 
enemy to a declaration on a po¬ 
licy of insui auce. Anger stein v. 
Vaughan , B. 38 G. 3» 

1 B. &( P. page 222. n. 

4. A Defendant cannot demai.d a 

bill of particulars till after appear¬ 
ance. Jlitchin v. Blanchard , II. 
39 G. 3. 1 B. 6i P. 378 

5. The Court will not on motion 
strike out a part of a plea which 
contains double matter. Griffiths 
v. Spies, E. 39 G. 3. 

1 B. 8fP. 413 

6. A replication taking issue on a 

plea of payment to debt on an an¬ 
nuity bond, must be signed by a 
serjeant. Ellis and Wife v. Go vet/, 
r. 39 G . 3. 1 B. Si P. 409 

7. In an order to enlarge the time 
for pleading, the first and last days 
are both reckoned inclusiv ly. 
Freeman v. Jackson, E. 36 G. 3. 

1 B. S( P. 479 

8. The Court will allow non cst fac¬ 
tum and usury to be Mended toge¬ 
ther to debt on bond. Lechmere 
v. Rice,M. 40 G. 3. 2 B. Si P. 12 

9. In C. B. notice of declaration is 
not uecessary in bailable actions. 
Holin v. Bargus , M. 40 G. 3. 

2 B. Si P. 42 

10. The Court will not allow non 

assumpsit and alien enemy to be 
pleaded together. Thpattr. Young , 
H.40G.S. IB. S{ P. 72 

11. A joinder in demurrer must be 
signed by a serjeant. Brooker v. 
Simpson , M. 41 G. 3 . 

2 B.SfP. 338 

12. If a declaration be indorsed “ to 
plead in — it must be under¬ 
stood to mean within the nnmber 

of 
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of days allowed by the rules of the 
Court. Hifferman v. Langelle , //. 
41 G. 3. 2 B.Sf P.page 363 

13. A defendant who is under terms 
to plead issuably, is not at liberty 
to take advantage of any objec¬ 
tions upon special demurrer, of 
which he could not have availed 
himself upon general demurrer. 
Belt v. Da Costa , E. 41 G. 3. 

2 B. Sf P. 416 

14. The Defendant in replevin hav¬ 

ing averred hi iiis cognizance that 
the Plain*iti held the land under 
il a certaiii demise to him the said 
J. L. (the Plain!iff) theretofore 
made;” the Plaintiff* pleaded in 
bar, that he did not hold under a 
demise in manner and form. Upon 
this Defendant obtained an order 
to amend, by strikingoutthc words 
“ to him the said J. JL.” with li¬ 
berty to the Plaintiff to plead de 
novo , and that in case the Plain¬ 
tiff should plead new r matter, the 
Defendant should pay oil costs of 
the amendment. The defendant 
having amended accordingly, the 
Plaintiff demurred specially, and 
assigned for cause that it did uot 
appear to whom the demise was 
made: held, that the demurrer 
was not new matter. Lees v. IVurl- 
ters , T. 41 G. 3. 2 B.Sf P. 465 

15. In an action of tiespass, direct¬ 
ed by the Lord Chancellor to try 
a question of bankruptcy, the 
Court of C. B. will not restrain 
the Defendant from pleading the 
general issue, together with spe¬ 
cial justifications. McConnell v. 
Hector , M. 42 G. 3. 

2 JJ. $ ^49 

16. All arguments upon demurrers j 
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and other arguments in this Court 
are to be heard on Mondays and 
Thursdays only. Reguia Gene* 
rails , H. 42 G. 3. 

3 B. Sf P.page 110 

17. In C. B. a plea of bankruptcy 
must be sighed a seijeant. 
Pitcher v. Martin , E. 42 G . 3. 

3 B.Sf P. 171 

18. A summons for further time to 
plead not attended by the party 
taking it out, does not wave the 
necessity of a rule to plead. Decker 
v. Shedden , T. 42 G. 3. 

3 B.Sf P. 180 

19. In an action of assumpsit for non¬ 
performance of a contract for the 
sale of a house, with counts to re¬ 
cover back the deposit, the Plain¬ 
tiff having in his first count al¬ 
leged, that the Defendant, who 
was to make a good title, h%d de¬ 
livered an abstract which was “ in¬ 
sufficient, defective and objection¬ 
able,” the Court obliged the Plain¬ 
tiff to give a particular of all ob¬ 
jections to the abstract arising 
upon matters of fact. Collett v. 
Thompson , M. 43 G. 3. 

3 B. Sf P. 246 

20. If to a rejoinder concluding with 
a verification the Plaintiff add the 
similiter and take the record down 
to trial, and the Defendant obtain 
a verdict, the Court will not grant 
a new trial, bat will amend the re¬ 
cord. Grundy v. Mell, E. 44 G. 3. , 

1 N. R. 28 

21. When time to plead has been ob¬ 
tained, if the Defendant plead and 
give a rule to reply, before the ex¬ 
piration of such time, the rule to . 
reply will be of no avail unless he 
give notice of his plea. Gandy v. 

Borrow - 
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Borrowdale, E. 45 Q. 3. 

1 N. R. page 973 
29. Where the Defendant and his at¬ 
torney had been informed that a 
notice of declaration was stuck up 
In the office, the Court refused to 
set aside s judgment for want of 
service of the notice at the De¬ 
fendant’s last place of abode. 
Jfjosemore v. Gotten, E. 45 G. 3. 

1 N. R. 279 

23. Notice of declaration for Satur¬ 
day, Sunday being the essoign day 
of the term, held a nullity. Mof¬ 
fat r. Carter , JVf. 46 G. 3. 

2 N. R. 75 

24. If a declaration be delivered, in¬ 
dorsed (( delivered conditionally,” 
a rule to plead given, and a de¬ 
mand of plea served, and judgment 
be signed for want of a plea, the 
Court will set it aside as irregular, 
there being no notice to plead. 
Meath ▼. Rose, T. 46 G. 3. 

2 N. R. 223 

25. If one of three Defendants in a 
joint action appear to a quare 
etausum fregit, and the two others, 
being arrested on bailable process, 
have till the ensuing term to jus¬ 
tify bail, and the Plaintiff previous 
to that time deliver a declaration 
against jail three, indorsed <( con¬ 
ditionally until special bail is per¬ 
fected,” this is irregular. Turner 
▼. Portall and Others, T. 46 G. 3. 

2 N. R. 231 

26. Qussrre. Whether if the declara¬ 
tion btfd been indorsed condition¬ 
ally nodi bail shall be perfected by 
the two latter defendants, it would 
have been irregular ? ibid, ibid, 

27. One of two Defendants having 
been holdea to hail in Tries* term, 


the Plaintiff proceeded to outlawry 
against the other, $nc{ delivered a 
declaration against the former on 
the first day of E. term, not hav¬ 
ing obtained a rule for time to de¬ 
clare ; held, that the cause was 
out of court, and the bail entitled 
to an exoneretur. Sykes v. Bats¬ 
mens and Another, E. 47 G* 3. 

2 N. R. page 404 

28. A declaration cannot be filed 
conditionally after the time for the 
Defendant's appearance has ex¬ 
pired, whether the process be bail¬ 
able or not bailable. Kenman r. 
Bean, T. 47 G. 3. 2 N. R. 433 

IV. Relative to Trial, Inquiry, and 
Evidence. 

See New Trial. Verdict, No. 2. 

1. The Court will not put off a trial 
at the instance of the Defendant, 
on account of the absence of a ma¬ 
terial witness, if he has conducted 
himself unfairly, or been the cause 
of any improper delay. Saunders v. 
Pittman , E. 37 G. 3. 1 B. A P. 33 

2. The Court of C* B. will make the 

payment of costs for not proceed¬ 
ing to trial a term of discharging a 
rule for judgment as in case of a 
nonsuit. Jolltffe v. Morris, E. 37 
G. 3. 1 B. A P. 38 

3. The Court will not, by putting off 
a trial, or other indirect means, 
compel a party to consent to a 
commission for the examination of 
witnesses in Scotland. Calliand v. 
Vaughan, H. 38 G* 3. 

1 B A P. 210 

4. Where contradictory verdicts have 
been found on a policy of Insurance, 
and a third action brought against 
another underwriter, the Court will 

not 
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not put off the trial to enable 
him to apply to a court of equity 
for a commission to examine wit¬ 
nesses in Scotland to the same 

, facts which were given in evidence 
on the last trial. Calliand v. 
Vaughan# H. 38 G. 3. 

1 B. 8c P. page 210 j 

5. At least, if he has obtained time to | 
plead on the usual terms, ibid. ibid. 

8. The Court will not make a rule on 
a Plaintiff who brings an action on 
a bond, to allow an officer of the 
stamp-duties to inspect the boud, 
because the Defendant suspects it 
to be forged. Chelwind v. Marnell. 
Executor, #c. E. 38 G. 3. 

1 B. 8f P. 271 

7. If notice of a writ of inquiry to be 
executed at a particular hour and 
place be continued, the notice 
of continuance need not express 
any hour or place. Jones v. Chunc , 
One, 8fc. II. 39 Q. 3. 

1 B.&tP. 363 

8. The Court will not put off a trial 
on account of the absence of a 
material witness, if by his evidence 
the defence of slavery is intended 
to be established. Robinson v. 
Smyth, T. 39 G. 3. 1 B. Sf P.454 

9. If issue be joined on one of three 

pleas, and judgment be entered by 
default upon the two others, the 
Plaintiff cannot execute a writ of 
inquiry on those pleas on which he 
has judgment, but must award jury 
process lam ad Iriandum quam ad 
inquirendum. Dicker v. Adams, E. 
40 G. 3. 2 B. 6> P. 163 

10. Notice having been given of exe¬ 
cuting a writ of inquiry ou w Tues¬ 
day, the 14th day of January in- 

. stant,” when the 14th of January 


fell on a Thursday , and on which 
day the writ of inquiry was exe- * 
cuted: the Court of C. B. refused 
to set aside the execution of the 
writ of inquiry for this irregularity, 
but rejected “ Tuesday ” as sur¬ 
plusage, it appearing that the De¬ 
fendant was not misled thereby. 
Batten y. Harrison , H. 42 6r»8» 

3 B. 8f. P.page 1 

11. If a Defendant die the night be¬ 
fore the trial of a cause at the sit¬ 
tings in term, a verdict obtained in 
such cause, and the judgment en¬ 
tered up thereon, will be set aside ' 
upon application to the Court. 
Taylor v. Harris, M. 44 G. 3. 

3 B.Sf P. 549 

V. Judgment, and Reference to the 
Prothonotary , (see ante, ii. 5). 

See Additions. Bail, ii. 6. Baron 
and Feme, No. 8. Bile of Par¬ 
ticulars. Evidence, ii. 14. 
Judgment, No. 2, 3. Misnomer, 
No. 4. Prisoner, No. 8. 

1. The Court will set aside a regular 

judgment ou an affidavit of merits, 
though bankruptcy is intended lo¬ 
be pleaded. Evans v. Gill, T. 37 
G. 3. 1 B. Sf P. 52 

2. The Court will not allow a De¬ 
fendant to strike out the entry of 
a judgment of nolle prosequi enter¬ 
ed by the Plaintiff on one of the 
counts of the declaration after it 
has been demurred to. Milliken v. 
Fox and Another , M. 38 G. 3. 

I B.Sf P. 157 

3. The Court will not restrain a De¬ 
fendant from pleading the statute 
of limitations on. setting aside a 
regular interlocutory judgment. 

Madm 
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Maddoek s v. Holmes and Others, 
E. 38 Geo, 3. 

1 B. 4r P. page 228 

4. The Court will not allow a Plaintiff 
to sign judgment because the De¬ 
fendant refuses to pay for half the 
paper-books delivered to the 
Judges; this case being within the 
u4e, H. 35 G. 3. which directs 
that no judgment shall be signed 
for non-payment of issue-money. 
Fulham v. Bagshaw, T. 38 G. 3. 

1 B.Sf P. 292 

5. Plaintiff cannot sign judgment for 

want of a plea without demanding 
one, though Defendant has neg¬ 
lected to take the declaration out 
of the office. White v. Dent, M. 
39 Geo. 3. 1 B. SfP. 341 

6. Where judgment has gone by de¬ 
fault on a promissory note, no irre¬ 
gularity previous to the judgment 
can be shewn as cause against re¬ 
ferring the note to the prothono- 
tary. Pell t. Brown, II. 39 Geo. 3. 

1 B.Sf P. 369 

7. The Defendant may rule the Plain¬ 
tiff to enter the issue and move for 
judgment as in cise of a nonsuit in 
the same term. Peelers v. Throg¬ 
morton, E. 39 Geo. 3. 

1 B. Sf P. 387 

8. If a Plaintiff after entering up judg¬ 

ment for himself upon two counts, 
discover an error in one of them, 
he may wave his judgment on that 
count, and enter it for the Defend¬ 
ant. Spicer v. Teasdale , M. 40 
G. 3. 2 B.Sf P. 40 

9. The Court of C. B. will refer a 
bill of exchange to the prothono- 
tary, to compute principal, interest, 
exchange, re-exchange, and costs. 
Goldsmid and Others v. Taite and 


Another, M. 40 G. 3. 

2 B. Sf P. page 55 

10. But not to compute charges and 

expences ibid. ibid. 

11. The Defendant being arrested on 
a writ returnable the last return of 
Michaelmas term, put in bail on the 
last day of that term, who justified 
on the first day of Hilary term; a 
declaration was delivered on the 
third day of Hilary term, and in 
the same, term judgment was sign¬ 
ed for want of a plea: held regu¬ 
lar, the Defendant not being en¬ 
titled to an imparlance. Bailey v. 
Hantler , H. 40 G. 3. 

2 B.Sf P. 126 

12. If the writ by which a replevin is 
removed be returnable on the first 
return of the term, and the Plain¬ 
tiff do not declare within four days 
before the end of that term, the 
Defendant is entitled to an impar¬ 
lance, though he has not appeared 
within the term. Thompson v. 
Jordan, E. 40 G. 3. 

2 B.SfP. 137 

13. When the Plaintiff enters an ap¬ 
pearance for the Defendant under 
the statute, judgment may be signed 
without any demand of a plea. 
North v. Lambert, T. 40 G. 3. 

2 B.Sf P. 218 

14. To a replication of nul tiel record 
and day given, if the Defendant 
demurs the Plaintiff need not join 
in demurrer ; but if the record 
is not produced may $ign judgment. 
Tipping v. Johnson , M. 41 G. 3. 

2 B. Sf. P. 302 

15. The rule that final judgment can¬ 
not be signed till four days after the 
return of the habeas corpora jura- 
torum, does not extend to the case 

wjiere 
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where the term closes before the 
four days are expired. Thomas v. 
WardE. 41 G. 3. 

2 B. Sf P. page 393 

16. If an appearance be .entered in 

the name of an agent to the attor¬ 
ney for the Defendant, and the 
plea be delivered in the name of 
the attorney, and the Plaintiff 
thereupon enter up judgment for 
want of a plea, the Court will set 
aside that judgment for irregula¬ 
rity. Buckler v. Rawlins , E. 42 
G.3. 3D. 6f P. Ill 

17. If a declaration in debt demand 
2000/., and contain several counts, 
each of which state a debt of 224/. 
7s. 4 \d., and the Defendant plead 
thereto that he does not owe the 
said sum of 224/. 7s. 4 \d., the 
Plaintiff may sign judgment for 
want of a plea. Macdonnell v. 
Macdonnell , T. 42 G. 3. 

3 B. Sf P. 174 

18. If after the time for pleading 

is out, but before judgment signed 
by the Defendant, the Court on 
his application stny proceedings till 
the Plaintiff give security for costs, 
to be approved by the prothonota- 
ry, the Plaintiff though he give se¬ 
curity instanter , which is accepted 
hy the Defendant, is not at liberty 
to sign judgment before the open¬ 
ing of the office on the next morn¬ 
ing. Decker v. Thompson II. 43 
G. 3. 3D. # P.319 

19. A Plaintiff having tendered an 
issue to a plea, and demanded are- 
joinder, where the defendant was 
under terms to rejoin gratis , the 
Court held the judgment regular, 
but ;et it aside without costs, be¬ 
cause the Plaintiff might - have 


added the similiter himself. Wye 
V. Fisher, T. 43 Q. 3. 

3 D. Sf P. page 443 

20. If judgment of non pros be signed 

after a summons for time to enter 
the issuers returnable, the Court 
will set it aside, for the summons 
when returnable is a stay of pro¬ 
ceedings. Anthill q. t. v. Metcalfe 
H. 46 G. 3. 2 N. R. 169 

21. Trespass against D., C. and D, 
for turning A. out of his house, 
and keeping the house and goods 
from him ; plea, that A. had no¬ 
thing in the said house and goods 
but u jointly and undividedly with 
D.” Judgment signed for want of 
a plea, and held right. Hopgood 
v. Wright and Others , E. 46 G. 3. 

2 N. R. 188 

22. Costs for not proceeding to trial 

and judgment as in case of a non¬ 
suit may both be moved for in the 
same term. Dorant v. Ronvellet , 
T. 46 G. 3. 2 N. R. 247 

23. Plaintiff is not entitled to sign 

judgment for want of a plea till 
the expiiation of 24 hours after 
the delivery of a bill of particulars, 
though the time for pleading be 
out, and a demand of a plea given, 
above 24 hours before that time. 
Ramsay v. Lord Reap, M. 47 
G. 3. 2 N. R. 361 

24. If Plaintiff give notice of trial for 
the sittings in the term in which 
issue is joined, and do not proceed 

. to trial accordingly, the Defend¬ 
ant may move for judgment as in 
case of a nonsuit in the succeed¬ 
ing term. Hay v. Howell and 
Others, H. 47 G. 3. 2 N. R. 397 


VI. Rela- 
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yi. Relative to Execution, (see post, 
x. j6.) 

See Attorney, No. 4. - Execu¬ 
tion. Prisoner. Venditioni 
Exponas. 

1. If a Ji. fa. be tested before Defend¬ 
ant's death, but delivered to the 
sheriff and executed after, the exe¬ 
cution is regular. Waghorne v. 
Langmead, M. 37 G. 3, ( Vid. et 
Sragner v. Langmead, 7 Term 
Rep. 20.) 1 B.SsP. page 571 

8. Same point, Parsons v. Gill, 13 
W. 3. B. R. (Same case, 7 Term 
Rep. 21. n.) ibid. 572 

3. Defendant haring recovered a ver¬ 
dict against the sheriff for seizing 
his goods under a distringas in 
an action at the suit of J. S ., and 
having given a cognovit to the 
Plaintiff pn which a Ji. fa. issued, 
the Court refused to order the she¬ 
riff to pay over the damages re¬ 
covered by Defendant against him 
to the Plaintiff in satisfaction of 
ihefi.fa. Willozcs v. Ball, M. 47 
G. 3. 2 N. R. 376 

VII. Relative to staying and setting 
aside Proceedings . 

See Bond, No. 1. Consignor and 
Consignee, No. 2. Costs, i. 16. 
Replevin, No. 3. 

1. C. y by virtue of an order from B. 
to receive all money due to him on 
t particular account, obtains three 
out of Tour instalments due from 
A. to B. on that account; these 
payments are afterwards questioned 
by B. who brings his action against 
A. for the whole sum, and at the 
same time C. demands the fourth 
instalment: an application to the 


Court by A. to stay proceedings in 
the actiqn against him by 12 ., on 
his paying the fourth instalment to 
such person as they should ap¬ 
point, was refused. Macdonald v. 
Pasley, Af. 38 G. 3. 

1 R, 4* -P* page 161 

2. If a party proceed against a De¬ 

fendant by action and indictment, 
for the same assault, the Court 
will not compel him to make his 
election, Jones v. Clay , H. 38 
G. 3. 1 B. Sf P. 191 

3. The Court of C. B will not stay 
proceedings in an action on an at¬ 
torney's bill brought subsequent 
to the order of a Judge of another 
Court for its taxation, but previous 
to that taxation having taken place. 
Steventon , One, Sfc. v. Watson and 
Others, H. 39 G. 3. 1 B. $ P. 365 

4. If A. and B. having recovered in 

separate actions for libels against 
different parties engaged in the 
management and publication of the 
same newspaper, commence fresh 
actions against the same parties, 
each suing that party, against whom 
the other has recovered, the Court 
will not. interfere in a summary 
way to set aside the latter proceed¬ 
ings. Martin v. Kennedy, H. 40 
G. 3. 2 B. Sf P. 69 

5. The Court will not stay proceed¬ 

ings in an action on the ground of 
a bill depending in Chancery for 
the same cause. Murphys. Cadell , 
E. 40 G. 3. 2 B. P. 137 

6. The Court wilt not set aside pro¬ 
ceedings and order the bail bond to 
be delivered up, because a Defend¬ 
ant has been arrested on a special 
capias, in which as well as in the 
affidavit to hold to bail the initials 

only 
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ply of hit Christian name were in* 
serted. Howell v. Coleman, T. 41 
G. 3. 2 B. A P- page 466 

7 . The judgment ip an original ac¬ 
tion aud the judgments in the ac¬ 
tions against the bail, may be set 
aside upon onje motion and pne 
affidavit entitled ip the original 
action. Winder*. Wood, E. 42 

G. 3. ’ 3 B. $ P. 118 

®. The Court will not stay proceed¬ 
ings in replevin upon payment of 
posts on the application of the de¬ 
fendant. JHodgkinson v. Snibson, 

H. 44 G. 3. 3 B.Sf P. 603 

t ■ 

VIII. Relative to Costs. 

{See Costs.) 

If a nolle prosequi be entered on 
one of the counts of a declaration 
after demurrer, the Court will not 
in that stage of the proceedings de¬ 
termine a question of costs re¬ 
specting such a coqnt. Milliken 
v. Fox and Another, M. 38 G. 3. 

1 B.Sf P.157 
2. If a Defendant pay a sjim pf. mo¬ 
ney into Court, and obtain an or¬ 
der to stay proceedings on pay¬ 
ment of that sum and costs, and 
omit to pay the costs when taxed, 
the Plaintiff after taking the mo- 
ney out of Court, may proceed 
without a previous demand of the 
costs. II. Smith v. G. Smith, T. 
47 G. 3. 2 N. R. 473 

IX. Relative to Waver of Irregu¬ 
larity. See ante , 1 , 2. 

W 

1 . Taking out a summons before a 
judge to stay proceedings on the 
bail-bond is a waver of any irre¬ 
gularity in the notice of declara¬ 
tion. Danis, One, Sfc. Assignee 


W 

of the Sheriff v. Owen and Ano¬ 
ther, M. 39 G. 8* 

1 B. A P- page 342 

2 . So taking any step in a Cause is a 

waver of any irregularity. 

ibid. 344 

3.. Defendant is not obliged to apply 
to set aside a judgment irregularly 
obtained for want of a plea, tiH 
notice of writ of inquiry. Moffat 
v. Carter, M. 46 G. 3. 

2 N. R. 75 

4. Bailable process against two, de¬ 
claration against one only, the 
Court set aside the declaration foir 
irregularity, though it had been 
taken out of the office by *him 
against whom it was filed. Chap¬ 
man jr. Eland, M. 46 G. 3. 

2 N. R. 82 

5 . If Plaintiff take a plea out of the 
office and keep it, he waves any 
objection to the plea on the ground 
of its having been pleaded by a new 
attorney, without any order to 
change the attorney. Margerem 
v. Makilwaine, T. 47 G. 3. 

2 N. R. 509 

X. Relative to Writ of Error. „ 

{See Consolidation Rule. Pri¬ 
soner, No. 2.) 

1 . A writ of error operates as a su¬ 

persedeas from the time of the al¬ 
lowance, not from the time of ser¬ 
vice. Gravall v. Stimpson , E. 36 
G. 3. 1 B.Sf P. 478 

2 . Bail must therefore be put in 

within four days from the former 
period. ibid. ibid. 

3. The allowance of a writ of error 
may be served before the Plaintiff 
it entitled to sign final judgment. 
Payne v. Whaley, E. 40 G. 3 . 

2 Bs 4TJM37 
4; If 
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4. If the Defendant's attorney admit 

in effect, though not in terms, that 
a writ of error sued out by him has 
been brought for delay, the Plain* 
tiff is at liberty to proceed on the 
judgment. Miller v. Cousins, M. 
41 G. 3. 2 B. Sf P. page 329 

5. A writ of error operates as. a su¬ 
persedeas from .the time of the al¬ 
lowance, though it be not served 
till after execution. Meagher v. 
Vandyck , H. 41 G. 3. 

1B.S(P. 370 

6. The Court will not allow the 

Plaintiff to take out execution 
pending a writ of error, merely 
because the Defendant's attorney 
has declared that the deb{ would 
be settled, and that time was all 
the Defendant wanted. Rawlins v. 
Perry , T. 45 G. 3. 1 N. R. 307 

PREMIUM, 

See Insurance, ii. 1, 2, 3, 4. iv. 

PREROGATIVE, 

See Authority, No. 4. 

PRESENTATION, 

See Quake Impedit. 

• 

PRINCE OF WALES, 

See Condition, No. 5. 

PRISON BOOKS, 

See Evidence, ii. 23. 

PRISONER, 

See, Evidence, ii. 23. 25. Habeas 

Corpus. Insolvent. Warrant 

* A 

op Attorney, No. I . ' 

1* The Court will discharge a De¬ 


fendant out of custody who is in 
execution, at the suit of a Plaintiff 
sometime since deceased, on whose 
part no will has been proved, nor 
any administration granted, and 
whose family on notice of a motion 
for the above purpose declines in¬ 
terfering. Broughton v. Martin , 
M. 38 G. 3. 1 B.S( P. page 176 

2. A prisoner after judgment against 
him, may, notwithstanding the al¬ 
lowance of a writ of Error, be 
charged in execution. Fisher v. 
M i Namara y T. 38 G. 3. 

1 17. Si P. 292 

3. The Court has no power to dis¬ 
charge a Defendant out of execu¬ 
tion on the ground of a commis¬ 
sion of bankruptcy having been is¬ 
sued against him by the Plaintiff. 

Master v. Kell, T. 38 G. 3. 

1 B. Si P. 302 

4. If a Defendant be supersedeable 
for want of judgment being en¬ 
tered up in time, but not actually 
discharged, he cannot be detained 
in an action on the judgment. 
Pierson v. Goodwin, M. 39 G. 3. 

1 B.SiP. 361 

5. A prisoner in custody on mesne 
process is supersedeable, unless a 
copy of the declaration be deli¬ 
vered before the end of the term 
after the process is returnable. 
Blyth v. Harrison , T. 36 G. 3. 

1 B. Si P. 535 

6. The Court will not discharge & 

Defendant out of custody on the 
ground of the affidavit of the deli¬ 
very of the declaration*not having' 
been filed within 20 days of the 
delivery, if it be by way of de¬ 
tainer. Davis r. Davenport , E 
40 G. 3. I B, Si P. 72 

7. The 
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7. The Court will not discharge a pri¬ 
soner out of execution, because the 
judgment against him is not dock- 
etted and entered upon the rolls 
of the Court. P orient e ▼. Castle , 
E, 40 G. 3. 2 B. $ P. page 163 

S. If a prisoner be prevented from 
justifying bail by the Plaintiff de¬ 
siring further time to enquire ioto 
their sufficiency, he is from the 
time of his notice of justification 
entitled to a demand of a plea before 
judgment can be signed against him. 
Davies v. Chippendale , H. 41 G. 3. 

2 B.$P. 367 
£L The Court will discharge a De¬ 
fendant out of custody in execution 
after the plaintiff's death if it ap¬ 
pear that the next of kin do net 
intend to take out administration, 
on service of the rule Nisi on the 
next of kin. Parkinson v. i/or- 
lock, T. 46 G. 3. 2 N. R. 240 

PRISONER AT WAR, 

See Enemt. Costs, iii. 2. 

PRIVILEGE, 

See Attorney, No. 1, 2. Frank¬ 
ing. 

PRIZE. 

1. If goods, the produce of Spain, 
purchased for British subjects re¬ 
sident here, by a neutral agent re¬ 
sident in Spain, partly before hos¬ 
tilities between the two countries, 
and partly after, and shipped for 
England on boaid a neutral vessel 
ostensibly bound foi Ostend , be 
taken by a British privateer; they 
are lawful prize, though the ship 
will be restored. Louisa Mar- 
garetha , Hsnslop , 3d April 1781. 

1 B. Sf P. 349 n . 

i 


2. If an admiral, Commander in 
Chief upon a station, pome home 
by leave of the Admiralty for the 
re-establishment of his health, leav¬ 
ing the squadrou under the com¬ 
mand of the flag-officer next in 
seniority; but retaiu his commis¬ 
sion as Commander in Chief. 
Queere , Whether he be entitled to 
share in prizes taken by the cruiz- 
ers of the squadron during his ab¬ 
sence ? Lord Nelson v. Tucker , 
M. 43 G. 3. 3 B.6f P. page 257 

PRIZE-MONEY, 

See Seamen. 

PROCEEDINGS, STAYING 
AND SETTING ASIDE, 

See Bail. ii. Practice, vii. 

PROCESS, 

See Affidavit to hold to bail, 
No. 22. Amendment, No. 1, 2, 
3, 4.6. JO, 11. Extortion. Part¬ 
ners, No. 3, 4, 5. Practice, 
i. vi. Time, No. 3. Trespass, 
No. 3, 4. Variance. 

PROCTOR, 

See Common Informer. Plead¬ 
ing, ii. 13. v. 31 

PROHIBITION. 

1. The Court of Common Pleas has 

no power to issue an original writ of 
prohibition to restrain a Bishop 
from committing waste in the pos¬ 
sessions of his see. Jefferson ▼. 
The Bishop of Durham and Others , 
M, 38 G. 3. 1 B.6f P. 105 

2. At least at the suit of an unin¬ 
terested person. ibid, ibid, 

3. It seems that no Court of Common 
Law has that power. Jefferson 

V. The 
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v. The Bishop of Durkaln and 
Others , ill. 38 (?. 3. 

1 B. Sf P.page 105 
4. But it may be doubtful whether 
tlie Court of Chancery has not ? 

ibid, ibid . 

PROMISE. 

If one person make a promise to ano- 
- ther for thebenefitof a third, that 
third person may maintain an ac- 
tiou upon it. Marchington v. Firr- 
non and Others, G. II. Sittings , 
T. 27 G. 3. B. R. 

1 B.SfP. 101 n. 

PROMISES, to pay the Debts of 

third Persons , 

* \ 

See Frauds, Statute of, No. 7. 

• 

PROMISSORY NOTES, 

See Bills of Exchange and Pro¬ 
missory Notes. Insolvent, No. 
5, 6. 12, 13. 17. Stamps, No. 7. 

PROMOTIONS. 

Alvanley, Lord. See Arden, Sir 71. P. 
Arden , Sir Richard Pepper , Knt. 

Master of the Rolls, appointed 
' Lord Chief Justice of the Common 
Pleas, and created a peer of Great 
Britain by the title of Baron Al- 
zanlcy of Alvanlcy , in the county 
palatine of Chester , E. 40 G. 3. 

2 B.Sf P. 449 
Bay ley, John , Esq. called to the de¬ 
gree of Seijeant at Law, T. 39 G. 3. 

l B.Sf P. 470 
Best, William Jwaper, Esq. called 
to the degree of Serjeant, II. 40 
0.3. 2 B. Sf P. 126 

Best, Serjt. promoted to the, rank of 
. King's Serjeant, E . 47 G. 3. 

' 2 N. R. 379 


Chambre , Alan, Esq. called to the deJ 
gree of Seijeant at Law, appointed 
one of the Barons of the Exche¬ 
quer,' JET. Vacation , 40 G. 3. 

2 B. Sf P. page xiii 
And odd of the Justices of the 
Common Pleas, T. 40 G. 3. 

2 B.SfP. 275 
Cockell , Serjt. promoted to the rank 
of King's Serjeafnt, T. 36 G. 3. 

1 B.SfP. 550 
Eldon, Lord Chief Justice of the 

Common Pleas, appointed Lord 
High Chancellor of Great Britain, 
II. 40 G. 3. ZB. Sf P. 380 
(See Scoffy Sir John.) 
Ellenborough, Lord. See Laze, Sir 
Edzeard. 

Graham, Robert , Esq. Attorney-Ge¬ 
neral to the Prince of tVales , call* 
ed to the degree of Serjeant at Law, 
and appointed one of the Barons 
of the-Exchequer, T. 40 G. 3. 

2 B.Sf P. 276 
Grant, William, Esq. Chief Justice of 

Chester, appointed Solicitor-Gene¬ 
ral, and Knighted. 2 B.SfP. xiii 
And appointed Master of the Rolls, 
E. 40 G. 3. 2 B.Sf P. 449 

Laze, Edward, Esq. appointed Attor¬ 
ney-General to his Majesty and 
Knighted, II. 40 G. 3. 2 B. SfP. 380 
Called to tlie degree of Seijeant at 
Law, made Lord Chief Justice of 
the King's Bench, and created a 
Peer of the United Kingdom of 
Great Britain and Ireland, by the 
title of Lord Ellenborough, Baron 
of Ellenborough, in the county of 
Cumberland, E. 42 G. 3. 

3 B.SfP. in 
Le Blanc , Serjt. appointed one of the 

Justices of the King’s Bench, T. 

30 G. 3, lP. SfP. 469 

Lens , 
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Lens, John , Esq. called to the degree Serjeant, T. 36 G. 3. 

tof Serjeant at Law, T. 39 G. 3. 1 B. Sf P.page 650 

1 B.SfP. page 470 Sutton, Thomas Manners , Esq. Soli- 
Promoted to the rank of King's citor General to the Prince of 
Serjeant, 22. 46 G. 3. 2 N. R. 379 Wales, appointed Solicitor General 

Mansfield., James, Esq. called to the t0 his Majesty, and Knighted, E. 

degree of Serjeant at Law', and ap- 42 6?. 3. 3 B. Sf P. Ill 

pointed Lord Chief Justice of the Vaughan, John , Esq. called to the de- 


Common Pleas, and Knighted, Hi¬ 
lary Vacation, 44 G. 3. 

Milford, Sir John , his Majesty's So¬ 
licitor-General, appointed Attor¬ 
ney General, 2 B. 8f P. xiii 
Elected Speaker of the House of 
Commons, II. 41 G. 3. 

* 2 B.SfP. 380 

Onslovo, Arthur, Esq. called to the de¬ 
gree of Serjeant at Law, T. 40 G. 3. 

2 B.SfP. 276 
Percival, Hon. Spencer, appointed 

Solicitor General to his Majesty, 
H.40 G.3. 9, B. Sf P. 380 

And Attorney General, JE#42 G. 3. 

3 B.Sf P. Ill 
Praed, William Mackzoorth, called to 

the degree of Serjeant at Law, H. 
41 G. 3. 2 B.Sf P. 449 

Scott, Sir John, Knight,his Majesty's 
Attorney General, called to the, 
degree of Serjeant at Law, appoint¬ 
ed Lord Chief Justice of the Court 
of Common Pleas, aud created a 
Peer of Great Britain by the title 
of Baron Eldon of Eldon , in the 
county Palatine of Durham, T. 
Vacation, 40 G. 3. ft B.Sf P. xiii 
(See Eldon , Lord.) 

Sellon, John Baker , called to the de¬ 
gree of Seijeant at Law, E. 38 
G. 3. I B.Sf P.979 

Shepherd, Samuel, Esq. called to the 
degree of Serjeant at Law, E. 36 
G. 3. 1 B.Sf P. 530 

Promoted to the rank of King's 


gree of Serjeant at Law, II. 39 G. 3. 

1 B. Sf P. 385 
Williams, Serjt. promoted to the rank 
of King's Seijeant, E. 44 G. 3. 

2 N. R. 171 

PURCHASER, 

See Title. 

m — ■ ■■ ■■ 

Q. 

QUARE IMPEDIT. 

1. In quarc impedit the Defendant 
pleaded that one M. G., under 
whom he claimed, being seised in 
fee of one moiety of the advowsou 
to present to one turn in every two 
turns, presented one J. O. in her 
proper turn; that the church being 
afterwards vacant, one J. W., un¬ 
der whom the Plaintiff claimed, 
presented in his proper turn; that 
the church being again vacant, the 
Plaintiff presented; and that the 
church being a fourth time vacant, 
it belonged to the Defendant to 
present. On demurrer to his plea, 
the Court held that the Defendant 
had not shewn a title to present, 
sinee he had not shewn whether 
the third presentation was by usur¬ 
pation or by agreement, and that 
it conld not be presumed that the 
Defendant was entitled to present 
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in the first and fourth turns, and 
the Plaintiff in the second and third, 
since the plea averred that M. O. 
had presented to the first turn in 
her proper turn, and J. fV. in his 
proper turn. Birch v. The Bishop 
of Liitchjield and Coventry , T. 43 
G. 3. 3 B. 6f P. page 444 

2. Semb. That if it had appeared by 
the plea that the Plaintiff had pre¬ 
sented to the third turn by usur¬ 
pation, he would still have been 
entitled to the fourth turn by 
right. ibid. ibid. 


RACE, 

See Wager. 

RATE, 

See Land Tax. Taxes. 

1. The Masters in Chancery are not 

rateable as occupiers of their re¬ 
spective apartments in Southamp¬ 
ton Buildings under the paving act 
11 G.3. c. 22. Holford v. Cope¬ 
land, E. 42 Q. 3. 3 B. Sf P. 129 

2. Held that they were rateable to 
the house tax-by nine Judges 18th 
November 1779. 

3 B. Sf J>. 135 n. 

'3. Also to the windows and house 
duty by the Judges, 17th June 
1798. ibid. ibid. 

4. Commissioners under an act of 
Parliament directing them yearly 
and every year, to rate, charge, 
tax, and assess, certain lands, for a 
certain number of years, having 
omitted to make any rate or assess¬ 


ment for several years; at length 
made an assessment forgone year; 
and added to it the arrears of the 
past years, and levied for the as¬ 
sessment so made, including such 
arrears: held that no arrears could 
be due for the years respecting 
which no assessment had been 
made, and that the distress was 
therefore bad. Newton v. Young, 
II. 45 G. 3. 1 N. R .page 187 

RE-ASSESSMENT, 

| See Taxes* 

RECOGNIZANCE, 

See Amendment, No. 2. 4. Bail, 
i. 15. 21. ii. 10. ▼. 2, 3. 

RECOVERY, 

See Common Recotert. 

* RECTORY, 

See Pleading, v. 14* 

REFERENCE, 

See Costs, i. 1. Practice, ▼. 

REGISTER, 

See Ship, No. 1, 2. 

REGULiE GENERALES, 

See Attorney, No. 3. Bail, i. 5. 
15, 16, 17. ii. 1. Insolvent, 
No. 19. Practice, i. 3, 4. iii. 16. 
Warrant of Attorney, No. 2,3. 

RELEASE, 

See Bankrupt, iii. 14. Bond, No. 
2. Executor and Administra¬ 
tor, No. 6. Pleading, v. 34, 35. 

1. A. the mother of B. having en¬ 
tered 
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'tered into a bond on his behalf for 
*1000/. B. executed an indemnity 
'bond, of the same date, viz. 26th 
April 1800, in the sum of 2000/., 
conditioned for the payment of. 
1000/. three months after her de¬ 
cease ; on the 9th February 1801, 
A. made a codicil to her will, by 
which she relinquished two debts 
due from him, one of 1000/. and 
one of 500/., and desired him to be 
punctual in indemnifying her estate 
against the 1000/. bond 6f the 26th 
April; three days after the execu¬ 
tion of this codicil, A. executed a 
release to B n in which, after men¬ 
tioning a sum of 500/., for which 
she had his bond, and two sums of 
•ISO/, and 300/. due to her fiom /?., 
for which she had receipts, ex¬ 
pressed that she had agreed to re¬ 
lease II. from those sums, Ci aud 
of aud from all and any other sum 
•or sums of money, claims and de¬ 
mands thereby secured, or intend¬ 
ed to be secured, and all other sum 
or sums of money, claim and de¬ 
mand whatsoever,” and released 
<him accordingly from those sums, 
and all claim ou account of those 
■sums, “ or for or oh account of 
-any ether matter, cause, or thing 
whatsoever:” held JSrst, -that this 
release did not extend to the in¬ 
demnity bond. Butchery. Butcher , 
M. 45 G. 3. 1 N. R :page 113 

2. And, secondly, that no extrinsic 

evidence could be admitted to ex¬ 
plain the intentions of A. as to the 
release. ibid. ibid. 

3. Semb. That if the holder of a 
joint and several promissory note 
enter up judgment by cognovit 
against one of the makers, and levy 

Vol. II. 


part under a Ji-fa . this is no tlis-- 
Charge of the other. Ayrey v. Do- 
venportT. 47 G. 3. 

2 N. R.j page 474 

RENDER, 

See Bail, ii. 1. ill. 

RENT, 

See Distress. Payment, No. 1. 

RENT CHARGE, 

See Costs, I. 3, 4. Pleading, v.26. 

RENT SERVICE, 

See Pleading, v. 27. 

REPLEVIN, 

See Corporation. Costs, i. 9, 10. 
Discontinuance No. 3. Dis¬ 
tress. Pleading, ii. 14. iv. 6. 

9. v. 13. 19. 26, 27. viii. 2. 
Practice, iii. 14. v. 12. vii. 8. 

1. The action on the case against the 

sherifffor taking insufficient pledges 
in replevin , ought to be brought in 
the name of the person mnking 
cognizance where there is no avow¬ 
ant on the record. Page v. Sir J. 
Earner , Knight , and Another , II. 
39 G . 3. 1 B . Sf P . 378 

2. A replevin bond may, under the 

11 6r. 2. c . 19. be assigned to the 
avowant only, and he may bring 
his action upon it without joining 
the party making cognizance. Ar¬ 
cher and Others , Assignees , Sfc . v. 
Dudley and Others , E. 22 G. 3. 
B . R . 1 B.Sf P. 381 tu 

3. The Court will not stay proceed¬ 
ings in an action of replevin unless 
upon payment of the rent in arrear, 

X x together 
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together with all costs, though the| 
arrears were tendered before with ! 
costs up to that time. Hopkins v. 
Shrole , H. 39 G. 3. 

1 B. Sr P. page 382 
4. The condition of a replevin bond 
«s not satisfied by a prosecution of 
the salt in the county coart, but 
the plaint, if removed by re. fa. 
to. into a superior Court, must 
he prosecuted there with effect, 
and a return made, if adjudged 
there. GwUSm ▼. Holbrook, E. 
3 9 G.t. i B. Sr P. 4io 

3. If insufficient pledges de relorno 
hdbendo be taken by the officer of 
the court below in replevin the re¬ 
medy against him is by action, and 
this court will not order him to pay 
the costs recovered by the Defend¬ 
ant In replevin. Tesseyman v. 
Gildhart , T. 45 G. 3. 1 N. R. 292 
(S. The Plaintiff having brought re¬ 
plevin forgoods levied under a war¬ 
rant of distress for an assessment 
made by a special sessions under 
the highway act, 13 G. 3. c. 78. 
a. 47. on the ground of the pre¬ 
mises for which he was assessed, 
being situated without the town¬ 
ship which was liable to repair the 
Toad; the Court refused to set aside 
the proceedings. Fenton v. Boyle 

and Others , ff. 47 G. 3. 

2N.R. 390 

REQUEST, 

See Bte Laws. 

RESCINDING CONTRACT, 
See Lx an, No. 5. 

RESIGNATION BOND. 
JudpMnt in JC. B. in an action 


upon a resignation bond given by 
a school-master, affirmed in the 
Exchequer chamber, it not appear* 
ing upon the pleadings that the 
office was a freehold. Lewis 
Legh, M. 43 G. 3. 

3 B. Sr P.page 231 

RETURN OF PREMIUM, 

See Insurance, ii. 1. 3,4. iv. 

RETURN OF WRITS, 

See Time, No. 3. 

REVENUE, 

See Bills of Exchange and Pro¬ 
missory Notes, No. 12. 

REVOCATION, 

See Devise, iii. Estoppel, No. 3. 

RIGHT, WRIT OF, 

See Aid Prayer, No. 2. Non¬ 
suit, Judgment as in Case or. 
Pleading, vi. 2, 3, 4. 

1. The Court, will not permit the 

mise joined in a writ of right to be 
tried by a jury, instead of the 
grand assize, though both parties 
desire it. Gallon v. Harvey , H. 
38 G. 3. 1 B. Sf P. 192 

2. The Court will not give leave to 

amend the count in a writ of right, 
unless a favourable case be made 
out by affidavit. Dumsday v. Sir 
R. Hughes and Another , T. 43 
G. 3. 3 B. Sf P. 453 

S. The Court refused to allow the 
demandant in a writ of right to 
amend the mistake of a Christian 
name in the count, though an affi¬ 
davit 
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davit accounting for the mistake 
was produced. Charlwood v. Mor¬ 
gan, T. 44 G. 3. 

1 N. R .page 64 

4. Or to discontinue the suit. 

ibid. ibid. 

t 

5. The Court refused to permit the 
Demandant in a writ of right to 
amend his count by introducing an 
additional step in the descent, 
though it was sworn that the mis¬ 
take had arisen from the Demand¬ 
ant having been misinformed in the 
country, and that the Demandant 
would be barred unless the amend¬ 
ment were allowed. Baylis v. 
Manning , E. 45 G. 3. 1 N. R. 233 

6. The Court will not permit the De¬ 
mandant in a writ of right to dis¬ 
continue. Maidment v. Jukes and 
Another, E. 47 G. 3. 2 N. R. 429 

ROMAN CATHOLICS, 

See Franking. 

RULE TO PLEAD, 

See Bail, ii. 17. Practice, iii. 18. 

21. 24. 

RUSSIA, 

See Insurance, iii. 5. Seamen's 
Wages, No. 4. 

s. 

SAILOR, 

See Wages. 

SALE, 

See Consignor and Consignee, 
Frauds, Statute or, No. 2. 4, 


5, 6. 8. Goons sold and deli¬ 
vered. Lien, No. 9, 10.- Mo¬ 
ney uad and received, No. 8, 9. 
12. Ships, No. 1. Title. 

SALVAGE, 

See Evidence, ii. 35. 

A ship being in danger, and the cap¬ 
tain and part of the crew having 
made their escape, a passenger, at 
the request of the rest of the crew, 
took the command aud brought 
the ship safe to port. The merits 
of the passenger in saving the ship 
were acknowledged by the owner 
in a letter to one of the under¬ 
writers, wherein he expressed his 
desire to make him a compensa¬ 
tion : held that the passenger was 
entitled to sue the owner for sal¬ 
vage in an action of indebitatus as¬ 
sumpsit. Newman v. U alters, H. 
44 G. 3. 3 B. <5)' P.pctge 612 

SATISFACTION, 

See East India Company, No. 3. 

SCHOOL-MASTER, 

See Resignation Bond. 

SCIRE FACIAS, 

See Amendment, No. 6.10. 

SEAMAN, 

See Agreement, No. 9. Cost*, 

in. 2. 

1. Semb. That nothing but a power 
of attorney or will complying with 
the provisions of 26 G. 3. c. 63, 
and 32 G. 3. c. 34, will warrant the 
payment to third persons of money 
Xx 2 ‘ due 
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due from the public to sailors and 
marines. Macdonald v. Pas ley, M. 
38 G. 3. 1 B. Sf P. page 461 

SEAMAN’S WAGES, 

See Enemt, No. 1. Pleading, v. 7* 
Slave. Wages. 

1. A seaman who quits his ship after 

her arrival in port, but before she is 
moored, does not thereby subject 
himself to the forfeiture of the 
'whole of his wages, under the 
2 G. 2.e. 36. s. 3. Frontine v. Frost , 
M. 43. G. 3. 3 B. Sf P. 302 

2. To-entitle the master to deduct a 

month’s wages for the benefit of 
Greenwich hospital undet 2 G. 2. 
e. 36. s. 6 and 9. it is incumbent 
on him to shew that the seamen 
quitted his ship, without leave in 
writing. ibid. ibid. 

3. And such a deduction cannot be 
set off by the master in an action 
for wages by the seaman, unless 
the master has previously debited 
himself to Greenwich hospital for 
the amount in a book kept accord- 
ing to the directions of the statute. 

ibid. ibid. 

4. Qa. Whether the crews of the 

British ships detained in Russia 
under the orders of the Russian 
government in the year 1800, 
were entitled to wages for the 
time during which tho ships were 
so detained ? Beale v. Thompson , 
E. 43 G. 3. 3 B. Sf P. 405 

5. Where the captain of a ship has 
accounted upon oath to the col* 
lector of the port for a sum of mo¬ 
ney, as the wages due to a de¬ 
ceased seaman, and paid the same 


to Greenwich hospital under 37 
G. 3. c. 73. the representative ■ of 
such seaman may still sue the 
captain for any wages due beyond 
the sum so paid. -Armstrong v. 
Smith, T. 45 G. 3. 

1 N. R. page 299 

6. If a sailor execute the articles pre¬ 
scribed by 37. G. 3. c. 73. and serve 
accordingly, and during the voyage 
part of the cargo -be plundered, 
but by whom cannot be ascertain¬ 
ed, he does not, in consequence of 
such plunderage, forfeit his wages. 
Thompson v. Collins, T. 45 G. 3. 

1 N. R. 347 

7. Semb. That in such case he is not 
even liable to a proportionable de¬ 
duction from his wages in common 
with the other sailors on account 
of such plunderage. ibid. ibid. 

SEA-SIIORE. 

1. Prima facie every subject has a 

right to take fish found upon the 
sea-shore between high and low 
water mark. Bagott v. Orr, T. 
41 G. 3. 2 B. Sf P. 472 

2. But such general right may be 
abridged by the existence of an ex¬ 
clusive right in some individual. 

ibid. ibid. 

3. Qucerc. Whether there be a prima 
facie right in every subject to take 
fish shells found on the sea-shore 
between high and low water mark ? 

ibid. ibid. 

SECURITIES, 

See Embezzlement* 


SEISIN 
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SEISIN, 

See Dower. 

SENTENCE OF CONDEMNA¬ 
TION, 

See Evidence, ii. 24, 27, 28, 29. 37. 

SERVICE, 

See Bail, ii. 6, 18. Ejectment. 
Practice, i. 1. 9. 11. 

[SET-OFF, 

See Costs, iv. Seaman’s Wages, 
No. 3. 

SHERIFF, 

See Bail, i. 8. 10. 12. ii. Escape. 
Evidence, i. 3. ii. 4, 5. 33. Part¬ 
ners, No. 3, 4, 5. Pleading, 
v. 20. Practice, i. 11. vi. 3. 
Replevin, No. 1, Trespass, No. 

2, 3. Venditioni exponas. 

SHIP, 

See Evidence, i. 4. Freight. 
Pleading, i. 6. ii. 16. Salvage. 
Seaman’s Wages. Wages. 

1. The indorsement on the certificate 
of registry required by 7 #8 Will. 

3. c. 22. Sf 26 Geo. 3. c. 60. s. 16. 
need not be recited in the deed of 
assignment of a ship under s. 17. 
of the latter act. Capadose v. Cod- 
nor , E. 36 G. 3. 

1 B. Sf P. page 483 

2. A foreign built ship British owned 
is not required to be registered. 
Long v. Duff\ T. 40 G. 3. 

2 B. 8f P. 209 

3. Such a ship may therefore sail 


without convoy, being within the 
exception of the convoy act, 38 
G. 3. c. 76. 8 . 6. Long v. Duff,\ T. 
40 G. 3. 2 B. Sf P. page 209 

4* If a ship be chartered to the com¬ 
missioners of the navy as an arm¬ 
ed vessel, and an injury be done 
to another vessel by the miscon¬ 
duct of the persons on board the 
former, while % commander of the 
navy, and a King’s pilot are on 
board, an action for the injury 
. may be sustained against the own¬ 
ers of the chartered ship. Fletcher 
and Others , v. Braddick and 
Others, E. 46 G. 3. 2 N. R. 182 

SHIP’S ARTICLES, 
hee Agreement, No. 9* 

SHIP’S REGISTRY, 

See Evidence, ii. 22. Ship. 

SIMILITER, 

See- Amendment, No. 9. Practice, 
v. 19. 

SLANDER, 

See Defamation. Libel. Plead¬ 
ing, ii. 10. v. 11. 25. 

SLAVE. 

Plaintiff agreed to serve as a sea¬ 
man during a voyage to and from 
the West Indies; on his arrival 
there he was claimed as a run¬ 
away slave, and delivered up to 
his master; whereupon it was 
agreed between the Plaintiff, his 
master, and the captain, that upon 
payment of a sum of money by 
the captain to the master, the lat¬ 
ter should manumit the Plaintiff, 
he covenanting to serve the cap¬ 
tain. 
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tain as a seaman for three years at 
certain stipulated wages. The 
Plaintiff was accordingly manu¬ 
mitted, and having served the cap¬ 
tain on the homeward voyage, 
commenced an action against him 
to recover wages for that voyage 
upon a quantum meruit: held that 
he was estopped by his covenant 
from claiming more than the sum 
Stipulated. Williams v. Brown, 
II. 42 G. 3. 3 B. Sf P. page 69 

SLAVERY, 

See Practice, iv. 8. 

SMUGGLING. 

If goods prohibited from being sold 
in this country by tl and f‘2 Will. 

3. c. 10. are taken out of a ware¬ 
house and put on boa id a vessel as 
if for exportation, but in fact with 
a view to be re-landed, they ate 
liable to be seized, though uo ac¬ 
tual attempt to re-land them has 
been made. Wilson v. Saunders , 
E. 38 G. 3. 1 B. Sf P. 267 

SOAP, 

See Excise. 

STAMPS, 

See Bankiu.pt, iii. 17. Evidence, 
iii. Insolvent, No. 5. Post 
Office, No. 1. 

1. A mere cognovit need not bo stamp¬ 
ed. Ames v. Hilly E. 40 G. 3. 

2 B. Sf P. 150 

2. But if it contain any terms of 
agreement it must. ibid. ibid. 

3. An agreement to confess judg¬ 
ment for 30/. to secure bl. and costs, 
is not an agreement for payment 
of more than 20/. within the 23 


G. 3. c. 58. s. 4. and therefore 
need not be stamped. Arnes v. 
Hill, E. 40 G. 3. 

2 B. Sf P.page 150 

4. An unstamped draft drawn on A. 

B. bricklayer, is not within the ex¬ 
ception of 23 G. 3. c. 49. s. 4. in 
favour of drafts drawn on persons 
acting as bankers within 10 miles 
of the place where the draft is 
drawn. Castlemanr. Rap, E. 41 
G. 3. 2 B. Sf P. 383 

5. A written agreement for the sale of 

the hops which shall be grown 
upon a certain number of acres of 
land, to be delivered in pockets at 
a certain place, cannot be given in 
evidence unless stamped with an 
agreement stamp; such ail agree¬ 
ment not being within the excep¬ 
tion of 23 G. 3. c. 58. s. 4. respect¬ 
ing agreements for the sale of 
goods, wares, and merchandizes. 
Wuddington v. Bristow , T. 41 
G. 3. 2 B. Sf P. 452 

6. ( An unstamped banker’s check 
post-dated is void. Whittcell v. 
Bennett, M. 44 G. 3. 3 B. Sf P. 559 

7. A promissory note drawn before 

the 37 G. 3. c. 136-upon a receipt 
stamp of equal value with that re¬ 
quired for a promissory note is not 
available in law. Chamberlain v. 
Porter, E. 44 G. 3. 1 N. R. 30 

8. The assignment of a lease in 

writing without seal, did not re¬ 
quire a stamp before the 44 G. 3. 
c. 98. Hodges ▼. Drakeford , E. 
45 G. 3. 1 N. R. 270 

9. If a number'of persons severally 
bind themselves iua penalty by one 
bond, conditioned for the perform¬ 
ance by each and every of them 
of the same matters, such bond re¬ 
quires 
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ynires only one stamp. Bowen ▼. 
Ashley) 25. 45 £r. 3. 

1 N. R. page 274 
10. A defeazance upon a warrant of 
attorney does not require a sepa¬ 
rate stamp from that upon the war¬ 
rant of attorney. Caathome v. 
Holben , E. 45 6?. 3. lN.ft. 279 

STATUTE, 

See Bankrupt, i. 16 . 

STATUTE OF FRAUDS, 

See Frauds, Statute of. 

STATUTE OF LIMITATIONS, 
See Limitations of Actions. 

STATUTES CITED OR COM¬ 
MENTED UPON. 

Henri/ III. 

20. c. 4. (Stat. Merton) 

1 B. & P. 14 

52. c. 9. (Stat. of Marlbridge) 

2 B. & P. 272 
c. 23. (Marlbridge) 

1 B. & P. 108. 117 

Edzeard I. 

3. c. 35. (Stat. of Westminster {.) 

1 B. & P. 76 

6. c. 5. s. 13. (Stat of Gloucester, 
Waste) lB.&P. 108.113.116,117 

2 B. & P. 86 
c. 8. (Stat. of Gloucester) 

County Court. 1 B. & P. 76 
13. c. 2. (Stat. of Westminster, II.) 

1 B. & P. 379 
c. 14. (Westminster, II.) 

1 B. & P. 108, 109* 111. 118. 13L 

122 


13. c. 46. (Stat. Westminster, II.) 

1 B. & P. page 14 
35. c. 2. (he rector, ftc.) 

1 B. & P. 108.113. 117.11* 

Edward IH. 

4-c. 7. (Executors) 1 B. &P. 330- 

Henry Vf. 

4. c. 18. (Venue) 3 B. & P. 581 
Henry V* 

1. c. 5. (Additions) 3 B. & P. 39* 

Henry VI. 

8. c. 12. (Amendment) 

* 1 B. & P. 138 

23. c. 9. (flail Bond) 1 B. & P. 226 

-2 B.&P.36. Ill 

(Extortion) 2 N. R. 60 

Edward IV. 

12. c. 8. (Beer) 2 B. & P. 170 
Henry VII. 

3. c. 10. (Damages in Error) 

1 B. & P. 29 

4. c. 24. (Fine) 2 N. R. 19 
19. c. 20. (Damages in Error) 

2 N. R. 203 

Henry VIII. 

21. c. 7. (Embezzlement) 

1 N. Rr. S' 

c. 19. Sr 3. (Costs) 2 B. & P. 376 
(Avowry) 1 N. R. 61 
23. c. 15. (Costs) 2 B. & P. 253 

27* c. 10. (Uses) 1 B. & P. 577 

28. c. 15. (High Seas) 2 N. R. 91 

31. c. 1. (Partition) 3B.&P. 380 

32. c. 1. (Wills) 1 B. & P. 577 

32. c. 7. 
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32. c# 7. (Monasteries) 

2N. R. page 498 
e. 28. (Enabling statute) 

2N. R. 19 
c. 32. (Partition) 3 B. & P. 380 
34 & 35. c. 4. (Bankrupt) 

2 B. & P. 9. n. 
36. c. 36. (Fine) 2 N. R. 19 

Edward VI. 

1. c. 12. s. 10. (Larceny) 

3 B. & P. 108 
2& 3. c. 13- (Tithes) 1 B. & P. 458 

- 2 N. It. 173 

c. 24. s. 2. (Venue) 

2 N. R. 91 
3. c. 3. (Larceny) 3 B. & P. 108 
3&4. c. 3. (Approvement)' 

1 B*. & P. 14 
5 & 6. c. 5. (Hops) 2 B. & P. 180 

Philip and Mary. 

1 & 2. c. 12. (Distress) 1 N. R. 248 
Elizabeth. 

8. c. 4. (Larceny) 3 B. & P. 108 

13. c. 7. s. 1. (Bankrupt) 

2 B. & P. 2. 9. n. 
3 B. & P. 113 
1 N. R. 234 
c. 7. s. 11. (Bankrupt) 

1 B. & P. 45. 48 
c. 10. (Restraining statute) 

1 B. & P. 1J4 
2 B.&P. 189. 198 
(Church Leases) 

3 B. & P. 325 
c. 20. (Church Leases) 

3 B. & P. 328 

14. c. 11. s. 15. (Church Leases) 

3 B. & P. 325 
18* c. 11. (Church Leases) 

3 B. & P. 328 


23. c. 1. (Recusancy) 

3 B. & P. page 387 
29. c. 4. (Extortion) 2 B. & P. 157 
35. c. 1. (Recusancy) 3 B. & P. 387 
43. c. 2. (Poor) 1 B. & P. 236 

c. 6. (Costs) 1 N. R. 255 

2 N. R. 471 • 
c. 12. (Insurance) 2 N. R. 301 

Jac. I. 

1. c. 3. (Restraining statute) 

1 B. & P. 111 
c. 15. s. 6. (Bankrupt) 

2 B. & P. 3. 9. n. 
s. 13. (Bankrupt) 

1 B. & P. 45 
(Bankrupt) 3 B. & P. 113 
c. 22. (Leather) 1 B. & P. 229 
s. 10. (Leather) 2 N. R. 395 
3. c. 8. (Bail in Error) 

1 B. & P. 249 

2 B. & P. 443 
(Damages in Error) 

2 N. R. 205 

c. 15. (Court of Request) 

2 B. & P. 589 
7. c. 18. (Sea Sand) 2 B. & P. 478 
21. c. 3. (Monopolies) 2 N. R. 202 
c. 19. s. 2. (Bankrupt) 

2 N. R. 80 
s. 11. (Bankrupt) 

1 B. & P. 82. 84. 

2 N. R. 69 
s. 14. (Bankrupt) 

2 B. & P. 2. 9. n. 

Common Wealth . 

Act 1651. c. 22. (Navigation) 

2 B. & P. 211 
Act 1656. (Post-Office) 

2 B. & P. 144 


Car. 
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Car. II. 

12. c. 18. (Navigation Act) 

2 B. & P. page 212 
3 B. & P. 35. 005 

13. st. 2. c. 2. (Damages in Error) 

2 N. U. 205 

1J A 14. c 11. s. 6. (Foreign ships 
English owned) 2 B. & P. 213 
c. 23. (Insurance) 2 N. R. 304 

15. c. 7. s. 6. (English shipping) 

2 B. & P. 213 

16. c. 7. (Gaming) 2 B. & P. 53 
16 & 17. c. 8. s. 3. (Bail in Error) 

2 B. & P. 444 

17. c. 7. (Distress) 1 B. A P. 380 
22. c. 5. s. 3. (Larceny) 

3 B. & P. 108 
c. 11. s. 63. (Churches) 

2 15. & P. 394 

22 & 23. c. 1. s. 7. ( Coventry Act) 

3 B. & P. 107 
c. 9. (Costs) J N. R. 268 

2 N. R. 472 

29. c. 3. s. 4. (Statute of Frauds) 


1 B. 

& P. 1 

59. 307. 

397 


2 N. 

R. 242. 

416 

s. 6. 

1 

B. & P. 

580 


3 

B. & P. 

19 

s. 7. 

1 

B. & P. 

377 

s. 17. 

2 

B. & P. 

238 


3 

B. & P. 

234 



1 N. R. 

252 


30. stat. 2. (Papists) 

2 B. & P. 140. et seq. 

31. c. 2. ( Habeas Corpus ) 

2 B. & P. 531 


William and Mary. 

2. Sess. 1. c. 5. (Distress) 

1 B. & P. 214 
i.c. 20. (Land-Tax) 3 B. & P. 641 


3. c. 9. s. 1. (Larceny) 

3 B. & P. page 108 

4. c. 1. (Land-Tax) 3 B & P. 641 
4 & 5. c. 20. (Docketing Judg¬ 
ments) 1 B. & P. 308 

c. 21. (Prisoners) l B. & P. 536 

5. c. 21. s. 3. (Stamps) 1 N. R. 276 
7 & 8. c. 22. (English shipping) 

2 B. & P. 213 
c. 22. s. 2. (Navigation 

Act) 3 B. & P. 605 
11 & 12. c. 1. (Land-Tax) 

3 B. & P. 641 
c. 3. (Land-Tax) 

3 B. & P. 642 

, William III. 

7 & 8. c. 4. (Treating Act) 

1 B. & P. 265 
c. 22. (Ship Register) 

1 B. & P. 483 

2 B. & P. 213 

8 & 9. c. 11. s. 2. (Costs) 

2 B. & P. 253 

s. 8. 2 N. R. 364 

(Assigning breaches) 

3 B. & P. 609 
c. 27. (Prisoners) 

1 B. & P. 538 
c. 31. (Partition) 

1 B. & P. 344 
9 & 10. c. 15. (Arbitration) 

2 B. & P. 445 

3 B. & P. 245 
c. 17. (Bills of Exchange) 

2 B. & P. 82 
c. 25. s. 37. (Stamps) 

l N. R. 276 

c. 41. (East-India Com¬ 
pany) 1 B. & P. 274 
3B.&P. 55 
10 & 
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10 & 11. c. 23. s. 1. (Larceny) 

3 B. & P. page 108 

11 & 12. c. 10. (Bandannoes) 

1 B. tc P. 267 

12 & 13. c. 3. s. 2. (Original Bill) 

3 B. & P. 9 

t 

Anne. 

1. c. 18. s. 5. (Certiorari) 

3 B. & P. 357 

2. c. 1. (Land-Tax) 3 B. & P. 641 
3 & 4. c. 9. (Promissory Notes) 

2 B. & P. 80. 415 

4. c. 16. s. 5. (Costs) 

2 B. & P. 368. 376 
s. 9. (Attornment) 

2 N. R. 19 

8. 11. (Dilatory Pleas) 

2 B. & P. 384 
s. 11. (Abatement) 

3 B. & P. 397 
s. 20. (Bail-Bond) 

3 B. & P. 222 
c. 17. (Bankrupt) 2 B. & P. 9. n. 

5. c. 8. art. 23. (Union) 

2 B. & P. 143 
c. 14. (Game) 1 N. U. 248 
c. 22. (Bankrupt) 2 N. R. 197 
s. 1. (Bankrupt) 

2 B. & P. 3. 9. n. 
s. 2. (Bankrupt) 

2 B. & P. 7 

6. c. 16. (Irish act attornment) 

2 N. R. 19 

8. c. 14. s. 1. (Rent) 1 B. & P. 366 

9. c. 14. (Gaming) 

2 B. & P. 52, 53 
2 N. R. 414 

c. 23. (Hackney Coaches) 

3 B. & P. 385 

10. c. 19. s. 19. (Soap Duty) 

1 B. & P. 189 
12. c. 7. (Larceny) 3 B. & P. 108 


12. stat. 2. c. 9. s. 21. (Stamps) 

1 N. R. page 276* 

George I. 

1. c. t. (Priv. act, All Souls* Col¬ 

lege) 3 B. & P. 642 

3. c. 12. (Bankrupt) 2 B. & P. 7 
5. c. 24. (Bankrupt) 

2 B. & P. 7. 9. *». 

7. c. 21. (East Indies) 

1 B. A P. 274 
7. stat. 1. c. 21. s. 2. (East India 
trade) 1 B. & P. 3. 553 

7. c. 31. s. 1. (Bankrupt) 

2 B. & P. 2. 9. n. 

8. c. 27. (Seaman’s wages) 

2 N. R. 209 

9. c. 7. (Poor) 1 B. & P. 236 
c. 22. (Black act) 3 B. & P. 107 

1 N. R. 6 

12. c. 29. (Affidavit of debt) 

2 N. R. 199 

George II. 

2. c. 23. s. 23. (Attornies’ Bill) 

1 B. & P. 266 

2 B. & P. 343 
c. 25. (Larceny) 1 N. R. 3 

(Forgery) 2 N. R. 93 
c. 36. (Ship’s articles) 

2B. &P. 116 
s. 3. (Seaman’s wages) 

3 B. & P. 303 

3. t. 14. (East Indies ) 

1 B. A P. 274 

4. c. 28. (Tenant holding over) 

1 B. & P. 310. 385. n. 
(Double yearly value) 

1N.R. 174 

5. c. 27. s. 4. (Process) 

2 B. A P. 38 

c. 30. (Bankrupt) 

1B. St P. 48.96.428.450.467 

5. e. 
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6. c.' SO. (Bankrupt) 

3 B. & P. page 185.466 
6. 7. (Bankrupt) 

2 B. & P. 2. 9. n. 
s. 23. 2 N. R. 197 

s. 27. (Bankrupt) 

2 B. & P. 4 
s. 41. (Bankrupt) 

2 B. & P. 4, 5 

7. c. 8. (Stock-jobbing) 

1 B. & P. 222 

2 B. & P. 287 
c. 21. (Assault with intent to 

rob) 3 B. & P. 107 
c. 22. (Forgery) 3 B. & P. 313 
9. c. 18. (Forgery) 2 N. R. 93 

1 B. & P. 379 
11. c. 19. (Replevin) 2 B. & P. 466 

1 N. R. 56 
c. 19. s. 8. (Distress) 2 N. R. 358 
s. 13. (Ejectment) 

1 B. & P. 570 
s. 22. (Avowry) 

1 B. & P.78.213 

13. c. 19. (Horse-racing) 

2 B. & P. 51 

14. c. 10. (Court of Requests) 

2 B. & P. 589 

c. 15. (Judgment as in case of 

a nonsuit) 1 B. & P. 103 

15. c. 13. s. 12. (Embezzlement) 

1 N. R. 1 

s. 11. (Bank notes) 

1 N. R» 96 
c. 28. s. 3. (Counterfeit money) 

2 B. & P. 127 

17. c. 17. ( East-Indies ) 

1 B. & P. 274 

18. C. 26. (East-India Company) 

3 B. &. P. 55 
c. 34. s. 11. (Horse-racing) 

2 B. & P. 51 


19. c. 32. s. 2. (Bankrupt) 

2 B. & P. page 4, 5. 9. n. 

3 B. A P. 237. 399 
c. 37. (Insurance) 3 B. & P. 84 

2 N. R. 277 

20. c. 3. (House tax) 1 N. R. 281 

21. c. 4. (Insurance) 3 B. A P. 194 

22. c. 47. (Court of Requests, 

Southwark) 1 B. & P. 11 

23. c.21.s.34.(Soapduty) 1B.&P.189 
c. 33. s. 19. Court of Con* 

science, Middlesex) 

1 B. & P. 12. 75. 223 
2 B. & P. 29 

24. c. 44. (Copy of warrant) 

2 B. & P. 158 
c. 44. (Notice of action) 

. 3 B. & P. 551 

c. 45. (Larceny) 3 B. & P. 108 

30. c. 19. s. 1. (Stamps) 1 N.R. 276 

31. c. 22. 8. 78. (Forgery) 

2 N. R. 93. n. 

32. c. 28. (Lords’ act) 

1 B. A P. 92.143. 270. 336.423 

3 B. &P. 184 
1N.R. 306 

s. 11. (Extortion) 

2 B. & P. 88 
2 N. R. 59 

George III. 

3. & 4. c. 68. (Ships* registry) 

2 B. & P. 217 

4. c. 24. (Franking) 

2 B. & P. 140. et seq, 

5. c. 25. Post-office) 3 B. & P. 316> 
c. 43. s. 20. (Soap duty) 

1 B. & P. 189 

6. c. 40. s. 6. (African trade) 

1 B. & P. 269 

7. c. 50. (Post-office) 3 B. & P. 311 
10.c. 23.(Pfcvingrate)3 BA P. 133 

10i c# 
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10. cl 44. s. 7. (Hackney coaches) 
3 B. Sf P. page 385 
c. 47. ( East-Indies ) 1 B.SfP. 274 
c. 50. s.-4. (Issues) 1 B.SfP. 81 

11. c. 22. (Paving rate) 

3 B.SfP. 131 

12. c. 47. s. 2. (Bankrupt) 

2 B.SfP. 2. 5. 10 
c. 71. (Forestalling) 2 N. R. 358 

13. c. 44. s. 2. ( East-India Com¬ 

pany) 3 B. Sf P. 60 
c. 51. s. 1. ( Wales') 1 N. R. 267 
c. 63. s. 44. ( India ) 

1 B.SfP. 177 
c. 78. s. 19. (Highways) 

2 B. & P. 392 
s. 47. (Highway act) 

2 N. R. 399 

14. c. 77. (Bankrupt) ZB.SfP. 10 
c. 78. (Party Walls) 

1 B.SfP. 303 

16. c. 30. (Deer) 1 N. R. 6 
c. 34. s. 1. (Stamps) 1 N. R. 276 

17. c. 26. (Annuity) 1 B. Sf P. 62 

208. 224. 396. 451. 482 
1 N. R. 214 
s. 2; 2 N. R. 141 

c. 30. (Forgery) 3 B. Sf P. 313 
c. 106. Turnpike Road) 

2 B.SfP. 219 

19. c. 32. (Bankrupt) 2 B. Sf P. 398 
c. 50. s. 16. (Stamps) 1 N. R. 276 

20. c. 45. (Levant Bill) 

1 B. Sf P. 351. n. (1) 
t. 51. (Post horse duties) 

*1 B. Sf P. 51 

21. c. 65. (East-India Company) 

3 B. Sf P. 605 

22. c. 33. (Stamps) 1 N. R. 31 

23. c. 49. s. 4. (Stamps) 

2 B.SfP. 383 

! N. R. 31 


23. c. 58. (Stamps) 

2 B. Sf P. page 150. 462* 
1 N. R. 27* 

e. 70k b. 30. (Notice of Action) 

3 B.SfP. 552 

24. sess. 2. c. 37. (Franking) 

2 B.SfP. 142 

c. 44. s. 6. (Demand of a Copy 
of Warrant) 2 B.Sf P. 39 
sess. 2. c, 47. Smuggling) 

1 B. Sf P. 187. 267 
c. 48. s. 10. (Soap duty) 

1 B. Sf P. 189 

25. c. 43. (Assessed Taxes) 

2 B.SfP. 391 
c. 44. (Insurance) 

1 B. Sf P. 319. 352 
c. 80. (Attornies’ Certificate) 

1 B.Sf P. 4 

3 B.Sf P. 382 

26. c. 57. (East-Indies') 

1 B.Sf P. 274 
c. 60. (Ship registry) 

\ B.SfP. 483 
2 B. Sf P. 211. et seq. 
c. 63. s. 1. (Seamen) 

1 B.Sf P. 161 

27. c. 13. s. 41. (Stamps) 

1 N. R. 31 

c. 19. s. 8. (Ships* registry) 

2 B.SfP. 215 

28. c. 56. (Insurance) 

I B. Sf P. 318. 346 

31. c. 25. s. 4. (Stamps) 

3 B.Sf P. 313. 560 
1 N. R. 31 

c. 32. (Franking) 

2 B.SfP. 141 
c. 69. (Canal Act) 

1 B. Sf P. 213 

32. c. 31. s. 1, 2. (Seamen) 

1 B.SfP. 161 
32. c. 42. 
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•32. c 42. (Masters in Chancery) 

3 B. Sf P. page 129 

33. c. 5. (Insolvent) 1 B. Sf P. 423 
c. 27. s. 4. (Insurance) 

3 B.SfP. 194 

c. 52. ( East-India Company) 

1 B.SfP. 273 
3 B. Sf P. 60. 605 
2 N. R. 435 
c. 66. s. 3. (Prize) 

3 B. Sf P. 86. 268 

34. c. 9. (French property) 

1 B. Sf P. 1 
c. 68. (Ship Registry) 

1 B. 8f P. 484 
c. 69. (Insolvent Act) 

1 B. Sf P. 477 

35. c. 15. (Dutch Property) 

3 B.Sf P. 81 
c. 53. s. 1,2, 3. (Franking) 

2 B.SfP. 142 
c. 55. (Stamp-.) 1 N. R. 32 
c. 63. s. 12. (Policy of Insurance) 

2 N. R. 440 

■c. 80. (Dutch Commissioners) 

3 B. Sf P. 75 
2 N. R. 279 

c. 77. (Bedford Level) 

1 N. R. 187 
c. 113. (Excise) 2 B. Sf P. 533 
c. 121. (Prize) 3 B. Sf P. 268 
c. 125. s. 7. (Prince of Wales) 

2 N. R. 424 

36. c. xiv. (Private Acts, Northwould 

Inclosure) 2 B. Sf P. 496 
c. 33. (Bedford Level) 

1 N. R. 189 

37. c. 85. s. 2. (Prisoners) 

1 B.SfP. 336 
c. 45. s. 9. (Bank Act) 

1 B.Sf P. 132. 176. 344 
2 B. Sf P. 48. 526 
c. 70. (Inciting to mutiny) 

1 B.SfP. 180 


37. c. 73. (Seaman’s Wages) 

2 B. Sf P. page 57 

3 B. Sf P. 304 
1 N. R. 299. 347 
c. 85. (Insolvent.) 1 N. R f 306 
c. 90. (Stamps) 1 B. Sf P. 270 
1 N. R. 32. 245. 276 
s. 20. (Attornies’ Certificate) 

3 B.Sf P. 382 
c. 97. (American treaty) 

1 B. Sf P. 430 
c. 107. (Assessed Taxes) 

2 B.SfP. 391 
c. 109. s. 3. (Prize) 

3 B.Sf P. 86 
c. 112. (Insolvent Act) 

3 B. Sf P. 326 
c. )17. (East-India Trade) 

3 B. Sf P. 36. 606 
c. 123. (Unlawful Oaths) 

1 N. R. 5 
c. 136. (Stamps) 1 N. R. 32 
c. cxliv. (Private acts) Croydon 
Inclosure) 2 B. Sf P. 89 

38. c. 1. s. 8. (Bank Act) 

3 B. Sf P. 7 
c. 50. s. 9. (Aliens) 2 B.SfP. 363 
c. 76. s. 6. (Convoy Act) 

2 B. Si' P. 209 
c. 78. (Stamps) 2 N. R. 68 
c. 87. (Executors) 3 B. Sf P. 26 

39. c. 37. (High Seas) 2 N. R. 91 
c. 85. (Embezzlement) 

3 B.SfP. 106. 316. 597 
1 N. R. 5 

c. 113. (Serjeants) 

2 B.SfP. 13 

39. Sc 40. c. 72. (Attornies’ Certi¬ 
ficate) 3 B. Sf P. 386 
c. civ. Local and Personal Acts. 
(Court of Requests)2 B. & P. 588 

1 N. R. 153 

41. c. 70. (Insolvent Act) 

3B.&P. 394 

C. CXXT. 
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41. c. cxxt. (Local and Personal 
Acts. Koop’b Patent) SB.&P. 566 

43. c. 46. s. 3. ('Ball) SN.R. 76 
c. cxxxiv. s. 37. (Loc. 

& Pers. Acts, Coals) 2 N. R. 260 
c. 160. s. 40. C Admiralty) 

2 N. R. 220 

44. c. 78. (Stamps) 1 N. R. 272 

STAYING AND SETTING 
ASIDE PROCEEDINGS, 

See Affidavit to hold to Bail, 
No. 22. Annuity, No. 11. Bail, 

ii. r. 4. Baron and Feme, No. 
8. Bond, No. 1,2. Consionor 
AND CONSIONEE, No. 2. COSTS, 

iii. Practice, tii. Replevin, 
No. 3. Trial. Variance, 
No. 2. 

STOCK-JOBBING, 

See Money had and received, 
No. 7. Pleading, t. 11, 12. 

STOPPAGE IN TRANSITU, 
See Lien. 

SUBJECT. 

1. A natural-born subject of this 
country admitted a citizen of the 
United States of America, either 
before or after the declaration of 
the American independence, mey 
be considered a subject of the 
United States, so as to be entitled 
to any commercial privileges grint- 
ed to the subjects of the United 
States by treaty. Marryatt v. Wit- 
eon in Error, £. 30 G. 3. 

1 B. % P. 430 


1 2 . Even though the subjects of this 
country be prohibited from exer¬ 
cising those privileges. 

1 B. Sf P.page 430 

SUGGESTION, 

See Courts. 

SUMMONS, 

See Practice, v. 20. 

SUPERSEDEAS* 

See Practice, x. 1. 5. Prisoner, 
No. 2. 4, 5. 

SURETY, 

See Condition, No. 3, 4, 5. Con¬ 
tribution. Guaranty. Plead¬ 
ing, v. 29. 

SURRENDER, 

See Bail, i. 4. ii. 10. 15. iii. 

T. 

TAXATION, 

See Attorney’s Bill, No. 4. 
TAXES, 

See Land-Tax. Rate. 

If a constable wick consist of several 
hamlets, and two collectors of the 
duties on houses, fee. are ap¬ 
pointed for each hamlet, and the 
collector or collectors of any one 
hamlet fail in duly paying over the 
money collected, the particular 
hamlet only where the collector or 

collectors 
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collectors have failed is liable to a 
re-assessment under 20 G. 2. c. 3. 
and not the whole constablewick. 
Barrs r. Digby , E. 45 G. 3. 

1 N. R. page 281 

TENANT-RIGHT ESTATE, 

See Partition, No. 2. 

TENANTS, 

See Landlord and Tenant. 
TENDER, 

See Affidavit to hold to Bail. 

Pleading, v. 18. 23. 

1. If Defendant bring money into 
Court on a plea of tender, Plaintiff 
may take it out, though he reply 
that the tender was not made be¬ 
fore action brought. Lc Grew v. 
Cooke , M. 39 G. 3. 1 B.Sf P. 332 

2. Bank Notes are not made legal 
tender by the 37 G. 3. c. 45. Grig- 
by v. Oakes , M. 42 G. 3. 

2 B.Sf P. 526 

TIME, 

See Guaranty, No. 1, 2. Prac¬ 
tice, iii. 7. 12. 21. 28. iv. 5. v. 
18. 20. 

1. Reasonable time is a question of 

law. Scheibel v. Fairbain , E. 39 
G. 3. 1 B. & P. 388 

2. If the grantee of a market under 
letters patent from the Crown suffer 
another to erect a market in hisv 
neighbourhood, and use it for the 
space of 23 years without inter¬ 
ruption, he is by such user pre¬ 
cluded from maintaining his action 

' on the case for disturbance of his 


market. Holcroft v. Heel , E. 39 
G. 3. 1 B. Sf P. page 400 

(See 3 East, 298.) 

3. In a penal action a capias ad re - 
spondendum issued within a year 
after the offence committed, but 
was never served on the Defend¬ 
ant, or returned; after the expira¬ 
tion of the year, but in the same 
term, a capias per continuance is¬ 
sued, and was duly served and re¬ 
turned ; the declaration was of the 
term in which both writs issued: 
held that the first writ not having 
been returned, could not be con¬ 
nected with the second so as to 
support the action. Sianway q. t. v. 
Persy, E.40 6?. 3. 2 B.Sf P. 157 

TITHES, 

See Evidence, ii. 12. Gavelkind. 

1. If a composition for tithes be made 
by A. as proprietor, and lie lease 
them to li whose interest is after¬ 
wards put an end to by A before 
any alteration is made in the com¬ 
position, A■ cannot determine it 
without six months* notice. Wy- 
burd v. Tuck , T. 39 G. 3. 

1 B.Sf P. 458 

2. If A. execute a lease of tithes to 
B. on a day subsequent to their 
severance, but previous to their 
being carried away by the land¬ 
holder, B. cannot maintain an ac¬ 
tion on the 2 & 3 Ed. 6. c. 13. as 
the right to the. tithe vested iu A. 
immediately on severance. 

ibid. ibid. 

3. Qu. Whether if one only of two 
joint-tenants execute an assignment 
of a lease of tithes, the person 
claiming under that lease can sup¬ 
port 
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port tin action for not setting them 
out ? Wyburd v. Tuck, T. 39 G. 3* 
1 B. Sf P.page 458 

4. Hops are by law titheable after 

they are picked from the bind. 
Knight v. Halsey in Error , E. 40 
G. 3. 2 B. Sf P. 172 

5. No usage can vary this rule. 

. ibid. ibid. 

6. No evidence is sufficient to sup¬ 

port a real composition, unless it 
have some reference to a deed of 
composition. ibid. ibid. 

7. In debt for subtraction of tithes of 
any particular article, the PlaintilF, 
though he allege the tithe of that 
article to have been ,l granted, 
yielded, and paid, and of right due 
and payable, 1 ' cii the land in ques¬ 
tion 40 years next before the 
making of the slat, of Ed. 6., need 
not prove that the particular article 
was cultivated there at that time ; 
but it lies on the Defendant to 
prove that it was not. IIallewell, 
Clerk , v. Trapps , E. 46 G. 3. 

2 N. 11. 173 

8. A parson is not entitled to carry 
his tithes home by every road 
which the fanner himself uses for 
the occupation of his farm. Scmb. 
that he may only use such road as 
the farmer does for the occupation 
of the close in which the tithes 
grew. Cobb, Clerk , v. Selby , T. 

47 Geo. 3. 2N. R. 4G6 

m 

TITLE, 

See Bankrupt, Iii. 16. Money had 
AND RECEIVED, No. 8, 9. 11. 

Pleading, vi. 

The title of a purchaser for a valuable 
consideration cannot be defeated 


by a prior voluntary settlement, of 
which he had no notice, though he 
purchased of one who had obtain¬ 
ed a conveyance by fraud, but 
of which fraud he the purchaser 
was ignorant. Doe d. Bothell v. 
Martyr , T. 45 G. 3. 

1 N. R. page 332 
« 

TOLL, 

See Market. Mortgage. Plead¬ 
ing, ii. 9. 

If toll be merely claimed of the indi¬ 
vidual members of a corporation 
exempt from toll, an action will lie 
on the writ de cssendo quiet urn de 
Theolonia in the name of the cor¬ 
poration. The Mayor , kc. of 
London v. The Mayor , &c. of 
Lynn, E. 36 G. 3. I B. Sf P. 487 

TOWING-PATH, 

See Inclosure Act. 

TRADE, 

See Bankrupt, i. 2. 5. Insertnce, 
iv. 2. Licence. Subject. 

1. Under the treaty concluded in 
1795 between this country and 
the United States of America, con¬ 
firmed by 37 G. 3. c. 97. it is not 

necessary that the trade conceded 
to the Americans by the 13th ar¬ 
ticle should be direct from Ame¬ 
rica to the British settlements in 
the East Indies. Marry alt v. Wil¬ 
son, in Error , E. 39 G. 3. 

1 B. Sf P. 430 

2. It may be carried on circuitously 
through any ccam try in Europe , 
including Great Britain, ibid. ibid. 


TRADER, 
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TRADER, 

See Bankrupt, i. 5. 

TREATING. 

It being contrary to the 7 & 8 TV. 3. 
c. 4. for a candidate to furnish pro¬ 
visions to any voter after the teste 
of the writ, an innkeeper cannot 
recover against a candidate for 
provisions so furnished at liis re¬ 
quest. Ribbons v. Crickett , E. 
38 G. 3. 1 B. Sf P. page 264 

TREES, 

Sec Common. Executor and Ad¬ 
ministrator, No. 5. 

Certain lands, together with the 
woods, &c. were conveyed under 
a marriage settlement to A. and 
J3., their heirs and assigns, during 
the life of S. TV., in trust to pay 
the rents and profits as the said 
S. TV. should appoint during her 
life, and after her decease to the 
use of such child or children of the 
marriage, and in such shares as the 
said S. TV. should appoint; and for 
want of appointment, to the use of 
the children equally. See. and the 
heirs of their bodies, with cross re¬ 
mainders; and in default of such 
issue, to the use of the right heirs 
of S. TV. for ever : held, that A. 
and B. had only an estate during 
the life of S. TV., and therefore 
could not maintain trover against 
the Defendant, a stranger, for trees 
which had been cut down by order 
of the husband of S. TV., and car¬ 
ried . away by the Defendant. 
Blaker and Another v. Anscombe , 
E. 44 G. 3. 1 N. R. 25 

Vol. II. 


TRESPASS, 

See Arrest, No. 2. Damages. 
Executor and Apministrator, 
No. 5. Pleading, i. 5, 6, 7. ▼. 
15. Practice, iii. 15. v. 21. 

1. A private person may justify 
breaking and entering the house of 
another, and imprisoning his per¬ 
son in order to prevent him from 
committing murder on his wife. 
Handeock v. Baker , T. 40 G. 3. 

2 B. 8{ P. page 260 

2. If the judgment of commissioners 
of appeal in certain cases be de¬ 
clared final by statute, their judg¬ 
ment cannot be questioned in an 
action of trespass. The Earl of 
Radnor* v. Reeve , E. 41 G. 3. 

2 B . SfP . 391 

3. Semb. that a sheriff’s officer act¬ 
ing under civil process may justify 
breaking the inner doors of the 
Defendant’s house, though he be 
not therein at the time. Ratcliffe 
v. Burton , M 43 G. 3. 

3 B.Sf P . 223 

4. But in such case the officer mu9t 
first demand admittance. ib. ib. 

TRIAL, 

See Amendment, 9. New Trial. 

Practice, iv. Venue. 

TROVER, 

See Bankrupt, ii. 1. iii. 6. Bills’ 
of Exchange and Promissort 
Notes, No. 3t20. Evidence, ii. 
22. Interest of Monet, No. 4. 
Lien. Pleading, i. 4. Trees. 

1. A . entrusted B . with goods to sell 
in India , agreeing to take back 
from B. what he should not be able 
to sell, and allowing* him what he 
should obtain beyond a certain 
T y price, 
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• price, with liberty to sell them for 
what he could get, if he could not 
obtain that price, JB. not being able 
to sell the goods in India himself, 
left them with an agent to be dis¬ 
posed of by him, directing the 
agent to remit the money to him¬ 
self in England: held, that A. 
could not maintain trover against 
B. for the goods. Bromley v. Cox- 
well } E. 41 G . 3. 

% B. Sf P. page 438 

2. A- haring agreed to purchase of B. 
the remainder of a term, the latter 
delirered to him the lease in order 
to get an assignment made out; A. 
then obtained an enlargement of the 
term from the original .landlord, 
and refused to accept an assign¬ 
ment, or pay the full price agreed 
on, because B.’s undertenant had 
remored some fixtures: held, that 
B. might insist on A. accepting the 
assignment, and after demand and 
refusal of the lease might maintain 
trover for it. Parry v. Frame , T. 
41 G . 3. 2 B.6f P. 451 

TURNKEY, 

See Habeas Cukpus, No. 1,2. In¬ 
solvent, 16. 

TRUST, 

See Bankrupt, iii. 10. Devise, i. 10. 

Execution, No. 3. 

*» 

TRUSTEE, 

Jet Baron and Feme, No. 12, 13. 
Covenant, No. 9. Devise, i. 10. 
Ejectment, No. 7. Pleading, 
ii. 5. v. 6, vi. 1. Trees. 

S. If a person jointly interested with 
an infant in a lease, obtain a re¬ 
newal to himself only, and the lease 
prove bepeficial, be shall be held to 


have acted as trustee, and the in-, 
fant may claim his share of the be¬ 
nefit. Ex parte Grace, H. 39 G. 3. 

1 B. P. page 376 
2. Bat if it do not prove beneficial he 
must take it upon himself, ip* 

TURNPIKES, 

See Mortgage. 


u. 

UNIVERSITIES, 

See Land Tax. 

USAGE, 

See Lien. Tithes, No. 4, 5. 

USE AND OCCUPATION, 

See Courts, No. 7. 

USURPATION, 

See Quake Impedit. 

USURY, 

See Amendment, No. 7. Discon¬ 
tinuance, No. 2. Evidence, 
ii. 31. Practice, iii. 8. 

1. A. being a banker in the country, 
discounts bills at four months for 
B. and takes the whole interest for 
the time they have to run; B. on 
being asked how he will have the 
money, directs part to be carried 
to his account, part to be paid in 
cash, and pai$ by bills on London 9 
some at three, some at seven, and 
some at thirty days’ sight: held not 
to be an usurious transaction, so as 
to induce the Court to grant a new 
trial, since the surplus of interest 
taken by A. might be referable to 
the expences of remittance. Sir 
B. Hammett , Knt. and Othert 
Sir W. Yeay Sort. M. 38 G. 3. 

1 B.SfP. 144 
2. Seats , 
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ft. Seau, if such node of remittance 
had been made a term of the loan. 
Sir B. Hammett , Knt. and 
Others , t. Sir fV. Yea, Bart . M. 
38 G. So 1 B. P. page 144 

3. The Court set aside a warrant of 
attorney and judgment given to se¬ 
cure a loan which was sworn to 
be usurious in order to bi ing the 
Question of usury before a jury, 
but refused to order a bill of Ex¬ 
change tto be delivered up which 
had been given to procure the De¬ 
fendant’s release out of execution 
on the judgment. Edmonson v. 
Pophin , E. 38 G. 3. 

IB. &fP. 970 

4. A. lent B. 500/* and at the time 
of the loan it was agfleed, that the 
latter should give something more 
than legal interest as a compensa¬ 
tion ; but no particular sum was * 
specified. After the execution of 
the deed B. gave A . 50/. and paid 
interest at the rate of 5/ per cent . 
on the 500/. for five y ears, at the 
end of which time an action was 
brought against A . for usury; held 
that the action was not barred by 
lapse of time, for that the loan 
was substantially for no more than 
450/., and consequently the in- 
terestat the rate of 5/. percent, on 
the 500/. receive Within the last 
year was usurious. Scurry }■ t. 
v. Freeman , E. 41 G. 3. 

9 B.SfP. 381 

5. If a draft be giten for usurious in¬ 
terest, and a receipt taken for it in 
the county of A., and the draft be 
afterwards exchanged for money in 
the county of B. the usury is com¬ 
mitted in the county of B. and the 
venue must be laid thqre. ibid. ibid. 


6. The grantor of an annuity hav¬ 
ing agreed with the grantee to re¬ 
deem, drew a bill of Exchange for 
5000/. at three years which the 
grantee discounted in the follow¬ 
ing m&nrier: he took 4083/. Or. 8<f. 
as the amount of the purchase mo¬ 
ney and arreanf, advanced 100/. 
13*. 4d. to the grantor in cash, 
and took 750/. as interest for three 
years upon 5000/. HeUl that the 
transaction was usurioK Sir C* 
Marsh v. Mai tindate , E. 49 G. 3. 

3 B. Sf P. page 154 

7. If more than legal interest be 
taken for forbearance on ft note 
given to A. by B. as a collateral se¬ 
curity *for money lent to C., such 
money is well described to be for 
forbearance of money lent by the 
Defendant to B. Manners q. t. v. 
Post an, H. 43 G. 3. 

3 B. 4r P. 343. 

UTTERING, 

See Evidence, ii. 30. Forgery. 


. V. 

VARIANCE, 

See Agreement, No. 6 . Amend¬ 
ment, No. 3. Detinue. Evi¬ 
dence, ii. 95,96. Insurance, i.7# 
9. MisnomeE. Pleading, ii. 16» 
▼. 7. 10.17. 99 a . 36. ti. 3. vBf. 9. 

1. The Plaintiff a sailor declared for 
59/. 20s. for run money, and geto 
in evidence a note for 59/. 10*. far 
run money, with an additional 
stipulation written after signature 
of the note, for a pint of ton per 
day, and it was held no variance 
Baptist* r. Gabbatd, E. 37 G. 3* 

UV#.f 
1j% "*ATfc* 



m 


INDEX fO THE PRINCIPAL MATTERS. 


2. The Court will not set aside pro¬ 
ceedings foe irregularity wheie the 
plaintiff sues out a quare clausum 
Jregii against two, and declares 
against one only. Spencer v. 
Scott , E. 37 G. 3. 1 B. Sf P. p. 19 

3. In cases of process not bailable, the 
writ may be against several De¬ 
fendants, and the declaration 
against one only. Stables and 
Another v. Ashley and Others , E. 

37 gS. 1 B. 6f P. 49 

4* In case^ of bailable process it is 
otherwise. ibid. ibid. 

5. Arrest by the name of u fVcston'* 
declaration de bene esse against 
** Wason ,” sued by the name of 
“ Weston;” and held regular. 
Summers v. Wason , M. 38 G. 3. 

1 B. P. 105 

6. Evidence of a house situate in 

the parish of Af. will support an 
averment of a house at S* be¬ 
ing extra-parochial, and both 
places usually going by the name 
of S. Burbtge v. Jackcs , E. 38 
G. 3. 1 B. Sf P. 225 

7. If process be served in the name 

of one Plaintiff, and a declaration 
be delivered in the name of tw o, it 
is bad. Rogers v. Jenkins, II. 39 
G. 3. 1 B. Sf P. 383 

8. Copy of a writ against William 
Armytage: notice to appear “ Ca¬ 
therine PValier you are served, 

mistake held fatal. Jones v. 

Armytage , M. 40 G. 3. 

2 B. Si P. 38 

9. An- agreement entered into be¬ 
tween A. and B. respecting a horse¬ 
race was indorsed w N. B. to start 
p. p. 15 days from this date.” In 
a declaration on this agreement no 

' notice was taken of the indorse¬ 


ment , and no evidence was given 
at the tiidl to explain the meaning 
of the letters “ p. p»” The Court 
after veidict held the variance be¬ 
tween the agreement declared on, 
and that given iu evidence was not 
material, the letters “ p. p.” being 
insensible. Whaley v. Pajot , Af. 

40 G. 3. 2 B. & P. page 51 

10. In an action for non-residtnee 
the parish was Wiled in the declara¬ 
tion St. Ethclburg ; evidence was 
given that the real name was Ethel - 
burga: held a fatal variant c. 
Wtlson q. t. v. Gilbert Clerk , M. 

41 G. 3. 2 B. Sf P. 281 

11. If the writ be that the defendant 
amiser in u n certain plea of tres¬ 
pass on the c*i«c on prombe*,” 
and the declaiation be in debt for 
goods sold and delivered, ami mo¬ 
ney borrowed, the Coutt will dis- 
chatge the defendant on eutei ing a 
common appearance. Kerr v. 
Sheriff, II. 41 G. 3. 2 7?. # P. 358 

12. If a bill di awn by John Crouch 
be declared upon as drawn by John 
Couch , the vaiinnce js fatal. 
Whitxsell v. Bennett , M. 44 G. 3. 

3 B. Si P. 559 

13. The Plaintiff having declared 

upon an agreement to deliver soil 
or breeze, prrnred that the Defend¬ 
ant agreed to Deliver soil, held that 
be could not recover on accouut of 
the variance. Cooke v. Munstone , 
T. 45 G. 3. IN. R. 351 

14. Affidavit of debt against A .; ca¬ 
pias against A. and B. and declara¬ 
tion against A. only; by whom bail 
was put in ; held regular. Forbes 
y. Phillips , H. 46 G. 3. 

2 N. R. 98 

15. Defendant was served with a writ 

styling 



styling him-, “ John ; w .‘.he did not 
appear but Plaigitiff entered a com¬ 
mon appearance for him, and de¬ 
clared against him conditionally 
by the name 'of “ William sued 
by the name of John"” held irre¬ 
gular. Greenslade v. Ro/heroc , 

H. 46 G. 3. 52 N. R. page 1352 

1G. Queere. Whether if & declara¬ 
tion in assumpsit state the condi¬ 
tion to be certain reasonable re¬ 
ward, evidence that a specific sum 
was agreed*upon will be deemed a 
variance ? Semb. not. 11 ay ley v. 
Tucker , T. 47 G. 3. 2 N. tt. 458 
17. Trespass qnare clausum fregit, 
justification under a distringas in a 
plea of trespass at the suit of J. S. 
against Defendant. Replication, 
that before the distringas issued 
against Defendant he appeared to 
answer J. S. in the plea of trespass 
in the said plea mentioned, to the 
said writ sued out by J. S. for that 
purpose, to wit, a clausum fregii 
issued out of C. B. pi out paid , Sec. 
Defendant rejoined nul liel record. 
Held that the record of appearance 
to a clausum fregit issued out of 
Chancery did uot support the re¬ 
plication, and that the words which 
followed the scilicet , being mate¬ 
rial,could not be rejected. Myers 
v. Kent, T. 47 6?f 3. 52 N. R. 463 
18. Bailable process against two, and 
declaration against one only. The 
Court set aside the declaration for 
irregularity; though, it had been 
taken out of the office by him 
against whom it was filed. Chap¬ 
man v. Eland and Another, M. 
46 G. 3 . 2 N. R. 82* 

VENDITIONI EXPONAS. 

The Court refused to grant an attach- 


601 

merit Hgefin«t the sheriff; because he 
had returned to a writ tenctitioni 
exponas , that part of the goods le- 

- Tied remained in his hands for 
want’ of pm chasers. Leader y. ' ■ 
Danvers , M. $9 G. 3. 

1 B. # P. page 359 

VENDOR AND VENDEE, 

See Consignor and Consignee. 
Goons solo and delivered, L*en. 
Money had and recei’Hid, No. 9. 
Title. Trover, No. 2. 

VENIRE DE NOVO, 

See Insurance, i. 12. 

VENUE, 

See Consignor and Consigner, 
No. 2. Evidence, 11/ 34. In¬ 
dictment, No. 7. Pleading, 
v. 9. Usury, No. 5. 

1. In an action on a promissory note 
the Court will not change the ve¬ 
nue from Londm to the county 
where it was made,on the Defend¬ 
ant’s statiug that all his witnesses 
live there. Evans ▼. Weaver , E. 

37 G. 3. 1 B. Sf P. 2a * 

t 

2. But if his affidavit shew the num¬ 
ber of his witnesses, and that a se¬ 
rious inconvenience would arise 
from bringing them up, it will. 

ibid. ibid. 

3. The Court will not change the ve¬ 
nue in an action on a deed to the 
county where it was executed on' 
the ground of the Defendant’s wit¬ 
nesses residing there, if from the 
pleadings it does not appear neces¬ 
sary to produce many witnesses 
from that county unless a question., 
should be raised of which a fkir 
trial cannot be expected there. 
Walt ▼. Daniel, E. 39 G, 3. 

# IB. % P. 425 

4. Taking 
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4. Taking out a summons fop furt r 
time to plead is no waver of the De*: 
fendant’s right to move to change 
the venue. Wilson v. Harris , 
M, 41 G. 3. 2 B.Sf P. page 320 

,5. It seems the Court will not change 
the venue in an action on an award; 
even though the declaration contain 
the common counts. Whitburn v . 
Staines , //. 4lG. 3. 2 B.Sf P. 355 

6. Nor wiHthey oblige the Plaintiff to 
undertake to give evidence on the 
count upon the award. ibid. ibid. 

7. After plea pleaded the venue can¬ 

not be changed. Talmash v. Pen- 
tier, H. 42 G. 3. 3 B.Sf P. 12 

8. Butif the Defendant plead pending 
a rule Nisi for changing the venue, 
the Court will notwithstanding al¬ 
low him to chauge the venue, ib.tb- 

9. An application to change the ve¬ 
nue from A. to B. in an action for 
goods sold and delivered, upon an 
affidavit that the cause of action 

' arose at B. and not elsewhere, may 

' be successfully answered by an 
affidavit that the good;? were fold 
at C. Collins v. Jacobs , M. 44 
G. 3. 3 B.Sf P. 579 

10. The Court will not discharge a 
rule for changing the venue from A. 
to B. upon an affidavit, shewing 
that the cause of action arose partly 
jll A. and partly in JB., and that all 
the witnesses reside in A. llut the 
.plaintiff must undertake to give ma¬ 
terial evidence In A. Henshuw v. 
Rutley, 2*1. 45 G. 3. 1 N. ft. 110 

11. It id no answer to an application 
to change the venue from London 

' tdfpfere*, <m the usual affidavit, in 
an action commenced by assignees, 

* that the commission was issued, and 
the bankruptcy declared in Mid¬ 


dlesex, and the assignees chosen id 
London* Bat in such case the- 
Plaintiffs can only retain their ve¬ 
nue by undertaking to give mate¬ 
rial evidence where it is laid. 
Clarke v. Reed , T. 45 G. 3. 

1 N. ft. page 310 

12. Defendant having put off the trial 

at the assizes on the absence of a 
witness, the Court refused to let the' 
Plaintiff change the venue to Mid¬ 
dlesex. Pearse t. orklington, 
M. 46 G.3. .2 N. R. 58 

13. The Court discharged a rule for 
changing the venUe upon an affida¬ 
vit of the Plaintiff, that the cause 
of action arose principally in Ire¬ 
land. Hope v. Bennet , //. 47 G. 3. 

2 N. ft. 397 

VERDICT, 

See Amendment, No. 7. Insur¬ 
ance, i. 16. New Trial, No. 2, 
3. Pleading, v. 29. 34. viii 
Practice, iv. 4. 11. 

1. Where a general verdict has been 
given on two cottnts, one of which 
is bad, and it appears by the judge's 
notes that the jury calculated the 
damages on evidence applicable to 
the good count only, the Court will 
amend the verdict by entering it 
on that count, though evidence was 
given, applicable to the bad count 
also. Williams , Executor , Sfc, v. 
Breedon , M. 39 G. 3. 

1 B. Sf P. 329 

2. The Court will not set aside a ver¬ 
dict upon the affidavit of a juryman 
that it was decided by lot. Owen v. 
Warburtowy T. 45 G. 3 .1 N.R. 326 

VOLUNTARY SETTLEMENT, 

* See Title. 

WAGES, 
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W. 

WAGES, 

See Pleading, iv. 5. v. 7. Seaman’s 
Wages. Slate. 

J. The 37 Geo, 3. c. 73. s. 3. having 
prohibited more than double 
monthly wages, being given to a 
6eaman coining from the West In¬ 
dies , unless the captain be specially 
licensed to give a greater rate by 
the chief j^hcer of the port ; a ge¬ 
neral licence by such chief oJhter 
to a captain w to procure men on 
such terms as he can,” is void. 
Rodgers v. Lacy, II. 40 G. 3. 

2 B. 6f P.page 57 

2. A sailor, in addition to the wages 
contained in the ship’s articles, 
sued for the avciage price of a negro 
slave, for which he had agreed 
with the captain, though no men¬ 
tion of such perquisite was made 
in the articles: held that the con¬ 
tract for the average price of a 
negro slave was void; such addi¬ 
tional perquisite being in 'fact 
wages, and therefore only to be 
iccovcicd where included in the 
articles, according to 2 Geo. 2. c. 
36. White v. iVilson , H. 40 G. 3. 

2 13.6fP.U6 

WAGER, 

See Bills of Exchange and Pro¬ 
missory Notes, No. 11. 

No action will lie on a wager, though 
above 50/., that a single horse shall 
run on the high road from A. to B. 
and arrrive sooner than one of two 
horses placed at any distance the 
owner shall please; such a race not 
being legalized by the 13 <7.2. c. 19. 

h and 18 G.2. c . 34. r. 11. Whaley v. 
Pajot, M. 40 G. 3. 2 B.Sf P, 51 


<£# WALES, 

See Action Personae, 
WARRANT, 

See Bills of Exchange and Fro* * 
missory Notes, No. 12. Of- 4 

FICER. 

WARRANT OF ATTORNEY, 

See Annuity, No. 8. Baron and ' 
Feme, No. 8, 9. Common Reco¬ 
very, No. 2. 4. 8. Enemy; No. 2* } 
Evidence, ii. 14. Practice, »i. 4* 

Si \m?s, No. 10. Usury, No. 3, 

1. If a Defendant in custody being 
about to execute a w arrant of at¬ 
torney to coufess judgment be in¬ 
formed that it must be done in the 
presence of an attorney on his part, 
and thereupon produce a person as 
such, in whose pieseuce he exe¬ 
cutes the warrant of attorney, the 
Court will not set aside the pi o- 
cecdings thereon, because the per¬ 
son so ptoduced by the Defendant 
was not an attorney. Jeys, One, 
6)c. v. Booth, M. 38 G. 3. 

1 B. 6f P. page 97 

2. No judgment can be signed upon 
any wairant authorizing an attor¬ 
ney to confess judgment without 
sue h warrant being delirered to, 
and filed by the cletk of the doc- 
quets; who is to file the saute In 
thte order in which they are re¬ 
ceived. Reg. Gen. Jlf. 43 G. 3. 

3 B. 6f P. 310 

3. Every attorney of C. fi. who shall 
prepare cny warrant of attorney to 
confess any judgment which is to 
be subject to any defeasance, must 
cause such defeasance to be written 
on the same paper or parchment Ml 
which the warrant of attorney ft 
written, or cause a memorandurain 

writing 
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'Writing to be made on such war¬ 
rant containing the substance and 
effect of such defeasance. Reg. 
Gen. M. 43 G. 3. 

3 13. <Sf P.page 310 

* WARRANT V, 

Sec Carrier. Covlvij»t, No. 4. 
EvidlnH, i*i. 24. 27, 28, <*9. 37. 
iii. 2. Insurance, ii. 9. ui. 1, 2. 4. 
* WASTE, 

See Action on the Case, No. C. 

Coplriloio, No. 1. Prohibition. 

1. In an aition of waste on the st it. 
of Gloucester , against tenant for 
years, for conveitmg thiee closes 
of meadow into garden-ground, if 

4 the jury give only one farthing 
damages foi each clo-e, the Couit 
will permit the Defendant to enter 
up judgment for himself. The 
Keepers and Governor s oj Harro. 
School v. Alda ion, II. 10 G. 3. 

2 B. Sf P.,86 

2. And this principle holds vl ether 

the waste consist in the alteration 
of the property, or in thedeteiiora- 
tion of it. tbid. ibid. 

WAVER, 

■See Practice, ix. Venue, No. 4. 

WAY, RIGHT OF. 

One being seized jjt fee of the adjoin¬ 
ing closes A. and /?. over the foi mer 
of which a way had immemorially 
been used to the latter, devises I). 
“ with the appurtenances;” held 
that the dev isee cannot under the 
word u appurtenances,” claim a 
right of way over A. to H., as no 


new right of way is thereby created, 
and the old one was extinguished 
by the unity of seisin in the devisor. 
Whatley v. Thompson and Another, 
II. 39 G. 3. 1 B.% P. page 371 

WAYS, 

See Git i\t. Inciosure Act. 

Titiils, No. 8. 

WEST INDIES, 

See Wages, No. 1. 

\\H\RFING1R, 

See Ln \, No. 10. 

WILL, 

It is not neces«- iry to the validity of 
the execution of a will of ian«s by 
blind m<M> that it should b» read 
, >ver to him io 4- Le presence of the 
attesting witnesses. Eongcharnp d. 
GoodJLllore v. Ersh, E 17 G 1. 

2 IV R. 115 

WITNESS, 

Se* EviDENcr, i. ii. 7. 11. Prac¬ 
tice, iv. 1. 3,4, 5. 8. Wiu. 

WORDS, 

See DrrAji itiov. Evidence ii. 32. 

Pleading, ii. 10. v. 25. 

WRIT, 

See Abitemevt, No. 1, 2. Addi¬ 
tions. 

WRIT OF ERROR, 

See Error, Writ or. Practice, x. 

WRIT OF INQUIRY, 

See Practice, ir. 

WRIT OF RIGHT, 

See Right. Writ of. 
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